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During  the  greater  part  of  the  time  embraced  by  this  volume 
of  Reports,  the  Supreme  Court  was  composed  of  the  following 
judges : 

Hon.  GEORGE  MATHEWS,  presiding  judge. 
"      F.  X.  MARTIN, 
"      H.  A.  BULLARD. 

Judge  Mathews  did  not  attend  the  term  held  at  Opelousas,  and 
only  arrived  at  Alexandria  the  second  week  of  the  court,  having 
been  detained  by  ill  health.  He  returned  home  from  Alexandria 
in  his  last  sickness,  and  died  at  his  residence,  near  Bayou  Sarah, 
the  14th  of  November,  1836,  after  presiding  in  the  Supreme 
Court  of  Louisiana  twenty-three  years,-  and  in  the  Territorial 
Court  seven.  Judge  Mathews*  loss  is  severely  felt,  and  deeply 
deplored  by  the  people  of  Louisiana.  He  was  an  able  jurist, 
an  upright  judge,  a  man  of  spotless  integrity,  over  whom  the 
good  and  excellent  qualities  of  our  nature  constantly  predominated. 
He  ppssessed  a  sound  judgment,  and  a  rare  combination  of 
sagacity  of  intellect,  with  a  powerful  instinct  of  natural  justice 
and  equity,  seldom  equalled,  and  never,  perhaps,  surpassed. 

The  reporter,  at  the  request  of  the  Bar  of  New-Orleans,  has 
inserted  their  proceedings,  relative  to  the  decease  of  Judge 
Mathews,  and  also  the  eulogy  pronounced  on  the  occasion,  by  the 
Hon.  Charles  Watts,  District  Judge  of  the  First  Judicial 
District  of  the  State  of  Louisiana. 
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Tribute  to  the  memory  of  Jvdge  Mathews, 

At  a  meeting  of  the  members  of  the  Bar  of  the  city  of  New- 
Orleans,  held  in  the  Ck>urt-Room  of  the  First  Judicial  District, 
on  (Wednesday,)  the  16th  of  November,  1836,  to  en)res8  the 
regret  of  the  Bar  at  the  intelligence  of  the  death  (at  his  country 
seat,  near  St  Francisville,  on  the  14th  instant,)  of  the  Hon. 
Gborob  Mathews,  presiding  judge  of  the  Supreme  Court  of 
Louisiana. 

Etienne  Mazureau,  £s^..  Attorney  G^eral,  was  called  to  the 
chair,  and  J.  Burton  Harrison,  Esq.,  was  appointed  secretary. 

Afler  a  few  remarks  from  the  chair,  on  motion  of  C.  M. 
Conrad,  Esq.,  it  was  resolved,  that  a  committee  of  five  gentlemen 
be  appointed  to  devise  measures  expressive  of  the  feelings  of  the 
Bar,  on  this  melancholy  occasion.  The  chair  appointed  C.  M. 
Conrad,  L.  Peirce,  A.  Hoa,  A.  Morphy,  and  R.  H.  Chinn,  E^rs. 

The  committee,  having  had  the  matter  under  consideration, 
reported  the  following  resolutions,  which  were  unanimously 
adopted  by  the  meeting : 

1st.  Resolved,  That  the  members  of  the  Bar,  of  New-Orleans, 
deeply  deplore  the  death  of  the  Hon.  Geosoe  Mathews,  pre- 
siding judge  of  the  Supreme  Court  of  this  state ;  that  they  consider, 
that  in  him,  society  has  lost  a  virtuous  citizen,  the  state  an  able 
and  upright  judge,  and  the  profession  one  of  its  bripfhtest  ornaments. 

2d.  Resolved,  That  the  rectitude  and  abihty  with  which, 
during  a  long  series  of  years,  the  deceased  has  discharged  the 
arduous  duties  of  the  most  important  and  responsible  station  known 
a  to  a  republican  fi^ovemment,  entitle  his  memory  to  thb  respect 
and  veneration  of  nis  countrymen. 

3d.  Resolved,  That  to  testify  their  sense  of  his  public  services 
and  private  worth,  and  their  respect  for  his  memory,  the  Bar  of 
the  city  of  New-Orleans  do  hereby  appoint  and  request  the 
Hon.  Charles  Watts  and  Etienne  Mazureau,  Esq.,  to  deliver,  on 
their  behcUf,  at  as  early  a  period  as  possible,  public  orations,  in 
honor  of  the  deceased. 

4tL  Resolved,  That  as  a  further  testimonial  of  their  respect, 
the  members  of  the  Bar  of  this  city  will  wear  crape  on  the  left 
arm  for  the  space  of  thirty  days. 

It  was  then  ordered,  that  the  secretary  be  instructed  to  move 
the  Supreme  Court  of  the  First  Judicial  District,  and  the  Parish 
Court,  to  enter  the  proceedings  of  this  meetins^  of  record  on  their 
minutes,  and  that  he  communicate  to  the  &mily  of  the  deceased  a 
copy  of  the  proceedinsfs. 

Ordered  further,  that  the  reporter  to  the  Supreme  Court  be 
requested  to  insert  the  same  in  the  next  volume  of  Reports.  The 
meeting  then  adjourned. 

E.  Mazureau,  Chairman, 

J.  Burton  Harrison,  Secretary. 
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BT  THE  HON.  CHAS.  WATTS, 

AT  THB  RKQUEST  OP  THE  MBMBBAB  OP  THB  BAR  OF  NBW-ORLBANB 


BBBTHREN  OF  IHE  BAB, 

AND  FELLOW-CmZENS  OF  LOUISIANA  : 

Upon  th6  decease  of  any  person  of  note,  it  was  a  custom 
among  the  ancient  Egyptians,  to  institute  an  inrestigation  into  the 
life  and  character  of  the  deceased,  and  to  pass  a  sentence  of  censure 
or  approbation,  according  as  he  merited  it,  in  relation  to  his  public 
and  private  life. 

It  may  be  considered  as  an  emanation  of  this  popular  feeling, 
that  at  the  present  day,  on  the  decease  of  any  man  who  has  deserved 
well  of  his  fellow-citizens,  they  call  for  a  review  of  his  life  and 
character. 

As  funeral  rights  to  the  body  assuage  the  grief|  and  gratify  the 
afiections  of  the  relations  and  friends  of  a  private  person,  so  the  pub- 
lic expression  of  the  sentiments  of  respect,  and  veneration  for  the 
character  of  a  man  whose  departure  firpm  life  is  felt  as  a  public  loss, 
and  an  analysis  of  the  traits  and  qualities  which  called  forth  public 
esteem,  is  a  discharge  of  some  portion  of  the  debt  of  public  grati- 
tude, and  is  an  incentive  to  the  honorable  ambition  of  those  whose 
minds  are  so  constituted  as  to  find  more  happiness  and  satisfaction  in 
serving  their  fellow-citizens,  than  in  the  attainment  of  objects  of  a 
private  and  personal  nature. 
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To  this  source,  I  trace  the  resolution  adopted  at  a  meeting  of  the 
brethren  in  the  profession  of  the  late  Judge  Mathews,  in  pursuance 
whereof  we  are  now  assembled,  and  in  compliance  with  which,  I 
shall  proceed  to  lay  before  you  such  reflections  on  his  life  and  cha- 
racter as  suggest  themselves  to  me.  A  deep  participation  in  the 
general  sentiment  is  all  the  qualification  I  possess  for  the  trust  as- 
signed me,  and  I  must  crave  your  indulgence,  if  the  pressing  nature 
of  my  daily  avocations,  has  left  me  insufficient  leisure  to  do  justice 
to  the  honor  conferred  on  me,  and- to  a  full  and  minute  delineation  of 
the  character,  conduct  and  life  of  a  man  so  eminent,  and  who  received 
so  large  a  tribute  of  the  public  esteem  and  veneration. 

The  most  natural  introduction  to  what  I  have  to  say  on  the  life 
and  character  of  Judge  Mathews,  will  be  to  lay  before  you  such 
particulars  of  his  parentage,  early  life  and  private  fortunes  as  on 
inquiry  I  have  been  able  to  procure. 

The  subject  of  our  discourse  was  bom  on  the  21st  September, 
1774,  a  few  miles  below  Staunton,  in  Augusta  County,  State  of 
Virginia. 

At  the  time  of  his  birth,  his  &ther  was  absent  on  that  memorable 
expedition  which  was  terminated  by  the  battle  at  the  mouth  of  the 
Great  Kenhawa,  on  the  10th  October,  of  the  same  year.  He  was 
called  Greorge,  (the  name  of  his  &ther)  by  his  mother,  who  doubted 
the  return  of  her  husband. 

From  his  birth  until  the  age  of  ten  years,  all  the  education  and 
instruction  he  received  was  from  his  mother,  a  lady  distinguished 
for  her  excellent  mind  and  other  qualities — ^his  father  being  absent 
the  greatest  portion  of  that  time  in  the  service  of  his  country. 

In  the  year  1785,  the  &ther  of  Judge  Mathews  removed  to  the 
State  of  Greorgia  with  his  fiunily,  and  settled  in  what  was  then  called 
Wilkes  County,  afterwards  called  Oglethorp,  on  Broad  River,  at  a 
place  known  as  the  Groose  Ponds,  at  that  time  on  the  frontiers  of 
Georgia,  where  George  Mathews  remained  until  the  year  1792, 
receiving  only  such  instruction  as  frontier  counties  at  that  period 
afforded. 

In  the  year  1792,  in  the  eighteenth^year  of  his  age,  he  returned  to 
Virginia,  and  in  1794  became  a  member  of  an  academy  known  as 
Liberty  Hall,  in  the  town  of  Lexington,  Rockbridge  county,  where, 
during  the  years  1 794-95,  he  finished  his  course  of  academical  studies. 


In  1796,  being  then  twenty-two  years  of  age,  he  returned  to 
Georgia,  and  commenced  the  study  of  the  law  with  his  eldest 
brother,  John  Mathews,  with  whom  he  continued  until  the  year 
1798.  In  that  year  he  went  to  the  city  of  Augusta,  and  finished  his 
law  studies  with  Qeorge  Walker,  one  of  the  most  eminent  lawyers 
in  the  State.* 

In  the  year  1799,  in  his  twenty-fifth  year,  he  was  admitted  to  the 
bar,  and  continued  the  practice  of  law  from  that  time  imtil  the  year 
1805,  when,  without  any  solicitation  on  his  part,  he  was  appointed 
by  Thomas  Jefferson,  Judge  of  the  territory  of  Mississippi.  From 
thence  he  was  transferred  to  the  territory  of  Orleans  in  1806,  and  on 
the  erection  of  Louisiana  into  a  State  in  1812,  he  was  appointed  by 
Governor  Claiborne,  Judge  of  the  Supreme  Court  of  the  State  of 
Louisiana,  and  shortly  afterwards,  by  the  resignation  of  Judge  Hall, 
took  the  place  of  presiding  judge.  This  station  he  filled  till  his 
decease  on  the  14th  November,  18B6,  in  the  sixty-third  year  of  his 
age. 

Judge  Mathews  greatly  attributed  the  formation  of  his  character 
and  his  success  in  life  to  the  high  intelligence  and  excellent  qualities 
of  his  mother,  and  the  education  and  instruction  he  received  from 
her— and  how  many  distinguished  men,  among  whom  may  be 
named  Washington  and  Napoleon,  have  expressed  the  most  tender 
gratitude  for  the  influence  and  benefits  of  the  maternal  culture  of 
their  minds  and  formation  of  their  character. 

The  prize  for  the  best  essay  on  morals,  was  lately  well  bestowed 
in  France  on  the  production  of  Martin,  which  treats  of  the  education 
of  women,  or  of  the  civilization  of  mankind  by  means  of  mothers  of 
families.  And  let  me  assure  my  young  friends,  that  if  th^y  wish  to 
have  intelligent  and  well  educated  children,  they  must  give  them 
intelligent  and  well  educated  mothers.  And  what  a  recompense  it 
was,  that,  at  the  close  of  a  long  life,  the  son  remembers  with 
gratitude  and  tenderness  the  benefits  and  instruction  he  received  from 
his  mother.  It  is  only  to  our  children  we  can  pay  the  debt  we  owe 
to  our  parents. 


*  Toanf  Mathewi  had  a  great  deaira  to  foUow  the  profenioB  of  medicuie,  but  in  thia  wieh 
he  waa  oyerraled  by  his  father,  whoee  dieeerning  mind  perceived  that  hie  •on'e  character  wae 
better  adapted  to  the  profeeiioii  of  law.  He  alwaya.  however,  had  a  great  fondneas  for  medi- 
cal etndiee. 
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But  if  his  mother  was  distinguished  for  the  excellencies  and  proper 
qualities  of  a  woman  and  a  mother,  his  father  was  not  less  distin- 
guished for  his  heroic  virtues  as  a  patriot,  his  lofty  character  and 
services  as  a  citizen,  and  his  sound  judgment  and  excellent  sense  as 
a  man. 

We  have  seen  that  Colonel  Mathews  was  engaged  in  the  campaign 
against  the  Indians,  which  terminated  in  that  hatde,  memorahle  in 
our  frontier  war&re,  at  the  mouth  of  the  Kenhawa,  which  entirely 
broke  the  power  of  the  savage  tribes,  at  the  time  that  the  subject  of 
our  discourse  was  bom.  Nor  did  his  services  end  with  this  event. 
His  valor  and  skill  as  a  military  man  were  duly  appreciated  by  his 
fellow-citizens.  He  was  placed  at  the  head  of  a  regiment  of  the 
Virginia  line,  in  our  revolutionary  struggle*with  Great.  Britain,  and 
largely  did  he  share  in  the  danger  and  glory  of  that  mighty  under- 
taking. It  is  told  of  him,  in  history,  that  he  acted  a  distinguished 
part  on  the  occasion  of  the  battle  of  Germantown,  when  our  great 
commander  attacked  the  British  army.  The  attack  was  made  early 
in  the  morning — the  battle  ground  consisted  of  fields  intersected  with 
fences  and  stone  walls — there  was  a  dense  fog.  When  the  order  of 
attack  was  giv^  Colonel  Mathews,  at  the  head  of  his  regiment, 
made  a  fiirious  onset  over  ground  entangled  with  fences,  and  forced 
the  British  lines.  «One  part  of  the  American  army  fell  into  some 
confusion,  which  prevented  a  complete  victory,  and  an  order  to 
retreat  was  given. 

Colonel  Mathews  either  did  not  receive  the  order  to  retreat,  or  in 
the  obscurity  of  the  fog,  and  led  on  by  the  fiiry  of  his  charge, 
advanced  so  fkr  beyond  the  American  line,  as  to  get  in  the  rear  of 
the  British  army — and  there  he  was  left,  cut  off  from  his  compatriots, 
when  the  American  army  retired.  On  this  occasion  he  was  taken 
prisoner. 

He  was  equally  distinguished  for  his  civic  virtues  and  services. 
Not  long  after  he  removed  to  Georgia,  he  was  elected  governor  of 
that  State,  and  received  the  praise  of  being  one  of  the  best  governors 
in  the  United  States,  from  that  most  cynical  of  men,  the  celebrated 
John  Randolph! 

Governor  Mathews  afterwards  removed  to  the  neighborhood  of 
Natchez,  in  the  territory  of  Mississippi  where  he  afterwards  oied  at 
an  advanced  age. 
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'From  such  ancestors  was  descended  the  late  Judge  Mathews-— and 
if  it  be  not  altogether  true,  that  virtues  and  vices  are  hereditary,  yet 
ftom  a  modier  possessing  so  many  excellent  qualities,  and  a  £sUher 
so  distinguished  for  his  ciyil  and  military  virtues,  a  son  could  not 
&il  to  derive  sentiments  and  a  character  which  would  stamp  him  as 
a  useful  citizen. 

How  strong  is  the  incentive  to  virtue  and  honorable  conduct,  if  we 
realized  the  efiect  of  example  on  our  childten,-and  would  entertain 
no  sentiments,  contract  no  habits,  and  commit  no  actions  which  we 
do  not  wish  our  children  to  imitate. 

Another  &ct  is  important  in  the  life  of  Judge  Mathews.  I  have 
said  that  ha  continued  his  academical  pursuits  till  the  age  of  twenty- 
two,  and  was  not  admitted  to  the  bar  till  he  was  twenty-five  years 
of  age.  I  cannot  but  think  that  maturity  of  mind  and  body,  before 
embarking  in  the  pursuits  of  life,  has  a  great  tendency  in  fotming  a 
sound  mind  and  character,  and  in  giving  solidity  to  the  judgmoit 
and  understanding. 

It  is  also  to  be  observed,  that  Judge  Mathews  practised  his  profes- 
sion for  a  very  short  time.  He  was  appointed  a  judge  at  the  age 
of  thirty.  In  ancient  France,  men  were  educated  to  the  office  of 
magistrates — and  perhaps  this  is  the  best  means  of  making  good 
judges.  Men  who  have  been  long  engaged  in  the  practice  of  the 
profession,  unless^  they  possess  unusual  candor  of  mind^  identify 
themselves  too  much  with  their  clients,  acquire  the  habit  of  regarding 
only  one  side^of  a  question,  and  hence  are  apt  to  loose  sight  of  the 
abstract  principles  of  justice-— more  especially  men  of  great  in- 
genuity, who  delight  more  in  the  exercise  of  that  ingenuity  than  in 
the  perception  of  justice.  Too  often  such  men,  even  on  the  bench, 
display  their  ingenuity  in  supporting  one  side  of  a  question,  or  in 
answering  the  arguments  urged  on  the  opposite  side,  rather  than 
in  analysing  and  weighing  the  principles  of  law  and  justice  which 
ought  to  produce  the  decision.  These  Mae  habits  of  mind  are  more 
easily  avoided  when  the  lawyer  early  becomes  the  judge. 

There  are  9ome  men  who  seem  naturally  fitted  and  destined  by 
the  ccmstitution  of  their  minds,  for  the  station  of  judges.  Men  who 
possess  great  candor;  in  whom  judgment  is  the  predominating 
bculty;    and  to  whom  the  pursuit  and  attainment  of  justice  afibrds 
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the  highest  mental  gratification.    Such  appears  to  have  been  the 
character  and  constitution  of  mind  of  the  late  Judge  Mathews. 

A  review  of  the  peculiar  difficulties  of  the  station  he  was  so  early 
called  to  fill,  and  the  manner  in  which  he  acquitted  himself  of  its 
duties,  will  make  this  manifest.  Appointed  at  the  age  of  thirty  to 
discharge  the  duties  of  a  judge,  according  to  a  system  of  law  with 
which  he  could  have  had  no  previous  acquaintance,  a  knowledge  of 
which  was  locked  up  in  languages,  to  which  a  man,  inland  bred,  as 
he  was,  must  have  been  a  stranger,  and  on  which  ev^n  books  were 
scarce,  his  mind  must  have  been  frequently  thrown  back  upon  itself 
in  the  decisions  he  was  called  upon  to  make.  Notwithstanding  these 
difficulties,  the  very  able  bar  wtuch  had  emigrated  to  Louisiana,  from 
the  east  and  from  the  west,  and  from  across  the  ocean,  attest  the  uni- 
form ability  and  correctness  of  his  decisions,  even  in  the  early  period 
of  his  magistracy.  Let  it  be  remembered,  that  he  was  appointed  to 
preside  over  a  people  who  were  aliens  to  the  government ;  who  felt 
uneasy  at  being  transferred  to  a  new  sovereignty  without  their  con- 
sent, and  were  jealous  of  strangers :  that  he  had  to  administer  justice 
under  laws  of  Spanish  and  French  origin  and  colonial  legislation, 
and  yet  he  succeeded  in  obtaining  the  confidence,  esteem  and  respect 
of  all  classes. 

The  period  between  the  appointment  of  Judge  Mathews  and  the 
adoption  of  the  Constitution,  and  to  the  close  of  the  war  with 
England,  must  be  an  interesting  one  in  the  history  of  the  feelings  of 
the  colonists  of  Louisiana;  and,  with  this  period  of  time.  Judge 
Mathews  was  intimately  connected,  visiting  every  part  of  the  state  in 
his  circuits,  and  presenting  a  scene  new  to  the  people  among  whom 
it  was  acted.  No  one  but  a  person  who  was  an  actor  can  adequately 
describe  it.  My  own  arrival  in  the  state  was  long  subsequent  to 
these  events ;  and  the  gentleman  who  addressed  you  in  French,  and 
who  was  a  participator  in  the  events  of  that  period,  has  given  you 
some  account  of  it,  and  of  the  share  of  Judge  Mathews  in  its 
occurrences. 

My  personal  acquaintance  with  Judge  Mathews  commenced  in 
the  year  1822,  when  I  found  him  presiding  in  the  Supreme  Court 
of  the  state.  He  was  then  in  the  vigor  of  his  ikculties,  and  in  high 
physical  health,  and  took  upon  him  a  fiill  share  of  the  business  of 
the  court.     He  possessed  great  quickness  of  mind,  readily  seizing 
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upon  the  difficulties  and  disputed  points  of  a  case.  He  was  patient 
in  listening  to  whatever  could  be  urged  in  the  way  of  argument  or 
illustration,  but  his  mind  was  too  clear  to  be  led  away  by  sophistry 
or  ingenuity. 

Judge  Mathews  was  a  great  lover  of  justice;  and  if  it  was  possible 
in  any  manner  to  reach  the  justice  of  a  case  without  violating  fixed 
principles  of  law,  he  would  always  do  so.  The  nature  of  civil 
law  jurisprudence  requires  of  a  judge  to  refer  back  to  the  principles 
of  law  applicable  to  the  &cts  of  the  case,  rathervthan  rest  the  decision 
on  precedents,  or  the  authority  of  other  decided  cases;  and  this  is 
surely  the  correct  mode  of  administering  justice  where  law  is 
reduced  to  a  science  and  its  principles  collected  in  elem^oitary  works ; 
for,  if  the  cases  are  analogous,  the  principles  invoked  in  the  previous 
case  ought  alone  to  be  the  reason  for  deciding  the  subsequent  ones. 
As  a  celebrated  chancellor  of  England,  having  one  of  his  own 
decisions  pressed  upon  him  as  authority,  exclaim^  **  Do  not  tell  me 
how  I  decided — tell  me  why  I  so  decided."  This  species  of  juris- 
prudence, therefore,  admirably  suited  the  mind  of  Judge  Mathews, 
for  the  Civil  Law  is  the  very  essence  and  source  of  equitable 
jurisprudence. 

!£,  by  learning,  be  meant  an  original  intimate  acquaintance  with 
all  the  books  in  his  profession.  Judge  Mathews^  no  more  than  his 
distinguished  prototype.  Judge  Marshall,  could  be  said  to  be  a 
learned  lawyer ;  but  he  possessed  a  perfect  familiarity  with  element- 
ary writers,  and  having  embodied  the  principles  of  the  science  of 
law  with  his  own  perceptions,  it  was  not  difficult  for  him  to  work 
out  and  deduce  the  proper  result  by  the  operations  of  his  own  mind, 
on  the  materials  it  possessed;  and  an  early  ikmiliarity  with  the 
Latin  language,  and  with  French  and  Spanish  afterwards  acquired, 
enabled  him,  when  his  investigations  called  for  their  examination, 
to  avail  of  the  aid  of  the  best  writers  in  the  original  languages. 

The  minds  and  professional  character  of  judges  and  lawyers,  may 
be  divided  into  two  different  classes.  There  is  one  class  who  know 
the  profession  of  law  as  a. result  of  memory;  who  store  their  minds 
with  authorities,  cases  and  dicta,  and,  when  called  to  act  in  their  pro- 
fession,  rely  on  books,  cases  and  authorities,  and  are  nothing  without 
them.    They  know  law  as  the  student  learned  mathematics,  by  com- 
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mitting  Euclid  to  memory,  without  being  able  to  explain  the  princi- 
ples on  which  any  one  proposition  is  demonstrated.  Among  this 
class  of  the  profession  may  usually  be  ranked,  those  who  have  been 
depriyed  of  an  early  regular  education,  or  have  taken  up  the  profes- 
sion late  in  life,  and  also,  those  who  are  naturally  deficient  in  the 
organ  of  intellectual  system  and  arrangement  With  this  class  of 
persons,  law  is  not  a  system,  but  an  undigested  mass  of  particulars, 
without  arrangement,  connection,  or  dependence. 

There  is  another  class  who  embody  the  principles  of  the  science 
with  their  own  perceptions,  and  mix  them  up  with  their  elements  of 
thought,  and  when  called  upon  to  give  an  opinion,  their  decisions 
are  the  results  of  the  operations  of  their  own  minds. 

With  the  first  class,  law  is  an  efibrt  of  memory  of  what  has  been 
said,  written,  or  decided  by  others ;  or,  frequently,  no  more  than  a 
knowledge  of  the  books  which  treat  on  the  dififerent  subjects  of  the 
science:  with  the  other  class,  law  is  an  emanation  of  their  own 
minds,  and  they  speak  as  being  authorities  themselves. 

Such  was  eminently  the  case  with  the  late  Chief  Justice  Marshall, 
whose  decisions  required  no  authorities  to  support  them,  and  such 
also  was  the  character  of  the  judicial  mind  of  the  late  Judge  Mathews. 

Neither  judges  nbr  courts  are  in&llible,  but  the  character  of  mind 
of  judges  as  well  as  their  knowledge,  has  much  efiect  on  the  general 
soundness,  and  correctness  of  the  conclusions  at  which  they  arrive. 

If  we  examine  the  decisions  delivered  by  Judge  Mathews,  and 
which  it  must  be  considered  were  left  principally  to  his  own  investi- 
gation, it  will  be  fbund  that  the  decision  is  almost  without  exception, 
in  accordance  with  sound  reason,  with  law  and  with  justice. 

In  all  the  judgments  delivered  by  him,  the  case  is  analjrsed  with  a 
view  to  exhibit  the  various  relations  of  the  rights  of  the  parties,  and 
the  decision  is  deduced  like  a  mathematical  proposition,  from  the 
relation,  which  those  rights  and  duties  bear  to  each  other.  This 
decision  was  not  delivered  in  a  dry,  hard  and  repulsive  form — ^in 
which  it  w?ifi  difficult  to  perceive  the  steps  which  led  from  the 
premises  to  the  conclusion.  It  was  deduced  in  a  clear,  methodical 
and  lucid  nUmner,  which  was  easily  followed,  and  ended  in  giving 
satis&ction  to  the  understanding. 
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The  composhion  of  his  decisions  is  neat  aad  elegant — his 
hngasLge  pure  and  correct*--the  sentences  are  well  put  together,  and 
the  style  fluent,  rising  sometimes  to  a  chastened  eloquence,  which 
IB  the  only  kind  the  decisions  of  a  court  admit  of. 

Judge  Mathews  possessed  in  an  eminent  degree  that  great  essen- 
tial requisite  quality  in  a  judge,  firm  and  unbending  integrity, 
which  drew  to  him  the  public  confid^ice.  It  is  wonderAil  how 
much  sound  morality  contributes  to  produce  sound  judgment  and 
sound  intellect.  Whether  in  law,  politics,  legislation,  or  any  other 
tutject-^e  instinct,  es  some  would  call  it,  of  an  honest,  uneducated 
and  eren  ignorant  man,  will  lead  him  to  adopt  right  conclusioui 
and  opinions,  whilst  the  intellect  of  the  most  educated  and  talented, 
when  at  all  affected  by  interest  or  passion,  will  lead  them  astray  on 
the  plainest  subjects.  In  this  sense  it  is  true  that  vox  poptUi^  est 
fpox  Dei.  For  although  the  people  may  be  misled  by  passicm  and 
prejudice  to  commit  rash  actions,  their  ultimate  opinions  and  conclu- 
sions are  always  right — for  no  personal  interest  warps  and  blinds 
their  judgment  and  perceptions,  as  is  too  generally  the  case  with 
those  who  assume  to  lead  in  life. 

To  a  mind  not  corroded  by  the  passions,  or  harrassedby  cares  and 
disquietudes,  the  business  of  judging  is  not  difficult  The  difficulty 
B  to  find  the  man  well  educated  in  his  profession,  not  goaded  by 
ambitiosi  or  the  lust  of  wealth,  free  from  cares,  and  willing  to  devote 
himself  to  serve  the  public  in  this  capacity — and  such  a  man  is  the 
highest  gift  of  the  providence  of  Qod  to  a  people.  In  all  these 
recpecti,  as  well  as  in  the  possession  of  a  Naturally  sound  judgment 
and  discriminating  mind,  Judge  Mathews  greatly  excelled.  He  did 
not  discover  justice  solely  by  the  penetmtion  of  his  mind,  but  also 
by  a  certain  instinct)  and  his  heart  moved  towarde  it  as  towaids  a 
beloved  ol^ect  The  passions  which  troubled  others  did  not  affeot 
him.  Without  ambition,  he  seemed  wholly  devoted  to  discharge 
die  u^  fimctions  of  a  minister  of  justice. 

To  these  admirable  qualities  as  a  judge,  wa^  united  the  most 
amiable  exterior.  The  spirit  of  domination  not  reigning  within 
him,  did  not  manifest  itself  in  his  deportment.  His  mildness, 
amiability  and  patience  became  the  station  of  a  judge,  and  sometimes 
a  dryly  humorous  remark,  relieved  the  heaviness  of  legal  discussion. 


JOl 


The  members  of  the  bar,  will  never  forget  that  venerable  and 
patriarchal  head  and  countenance  on  which  were  depicted  benevo- 
lence, intelligence  and  goodness — that  patient  attention,  aided  by  a 
quick  perception  of  the  real  points  of  controversy  which  was  given 
to  every  one  who  addressed  him.  Every  advocate  felt  that  he  was 
appealing  for  justice  not  only  to  the  living  oracle  of  law,  but  to  the 
impersonation  of  justice  herself  In  addition  to  these  excellent 
qualities  he  presided  with  great  dignity  on  the  bench,  and  com- 
manded the  respect  of  all  who  approached  hint* 

Judge  Mathews  'inherited  but  little  property  from  his  &ther,  And 
his  fortune,  ample  at  the  time  of  his  decease,  was  the  result  of  his 
economy  and  judicious  management  He  always  lived  in  a  retired 
manner,  without  any  extravagance  or  ostentation,  yet  without  de- 
nying himself  any  thing  that  his  fortune  enabled  him  to  attain,  or 
that  his  station  required.  Happy  in  his  fiimily,  his  whole  life  was 
accompanied  by  a  prosperity  of  that  moderate  nature,  which,  without' 
dazzling  the  mind,  or  corrupting  the  heart,  difiuses  a  pure  and  tran- 
quil feeling,  which  constitutes  the  happiness  of  the  wise  and  the  good 
He  was  cheerful  and  lively  in  private  life,  and  his  conversation 
was  tinged  with  a  vein  of  humor  which  greatly  enlivened  his  society. 

Such  was  the  man  whom  it  pleased  Providence  to  send  to  pre- 
side over  Louisiana  in  her  in&nt  condition,  and  such  was  the  man 
who  is  felt  to  be  an  irreparable  loss  to  the  State.  I  fear  that  amidst 
the  distractions  and  tlissipations  of  active  life,  we  do  not  sufficiently 
consider  how  great  and  good  a  man  is  lost  to  us. 

Let  us  pause,  look  around,  and  ask  each  other  how  many  are 
there  qualified  to  fill  the  important  station  lately  occupied  by  Judge 
Mathews,  so  honorably  to  himself  so  usefiiUy  to  the  public.  How 
many  are  there  in  whose  integrity,  talents,  honor  and  knowledge, 
the  citizens  of  Louisiana  will  repose  with  the  same  confidence  the 
high  duties  of  administering  justice  in  the  last  resort,  as  they  felt  in 
Judge  Mathews.  In  whom  will  Ke  found  united  the  same  capacity, 
soundness  of  judgment,  talents,  purity  of  character,  amiability  of  dis- 
position, simplicity  of  life  and  venerable  aspect 

*  In  hia  penwoal  appearance  Jadfe  Mathewi  wa«  of  the  middle  ttatore,  and  eomtitotionaUy 
disposed  to  eorpolenee,  which  CTen  much  exercise  could  not  repress.  His  conntcoanee  was 
always  placid,  with  a  larkiof  expression  of  humor,  indieatinf  playfblness  of  mind,  and  a  dis- 
position to  repartee,  and  many  excellent  ones  are  told  of  htm. 
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The  duties  of  a  judge  are  those  of  painAil  responsibility,  even 
when  supported  by  a  consciousness  of  rendering  great  public  service. 
It  is  his  duty  as  a  minister  of  justice,  to  look  to  the  God  of  Justice 
for  guidance,  direction  and  assistance.     It  has  been  well  said,  Judi- 
care  est  orare,  that  to  judge  is  to  pray,  for  there  ought  to  rest  upon 
the  mind  a  solemn  religious  sense  of  duty,  in  meting  out  justice 
among  our  fellow  men.     It  is  an  awf)il  and  responsible  duty,  and 
those  who  most  ibel  its  responsibility,  least  aspire  to  court  its  labors. 
Yes,  fellow-citizens,  the  station  and  office  of  a  Judge  of  the  Supreme 
Ck>urt,  of  a  court  of  last  resort,  is,  in  any  country,  an  honorable, 
an  important,  and  a  difficult  station.     It  is  emphatically  and  pecu- 
liarly so  in  Louisiana..   The  Court  is  entrusted  with  a  revision  of 
the  rights  of  parties,  not  only  on  all  branches  of  the  law,  but  also  as 
to  questions  of  fkct,  and  in  the  complication  and  conflict  of  Spanish, 
French,  English  and  American  law,  and  by  reason  of  the  various 
legislative  enactments,  to  modify  and  adapt  them  to  our  political 
and  social  institutions  and  feelings,  much  delicate  respoxisibility,  and 
great  extent  of  power  have  devolved  on  the  judiciary — and  in  that 
branch  of  the  administration  of  the  govemment,  it  was  and  is  pecu- 
liarly necessary  to  have  honorable,  upright  and  inflexible  men,  in 
whose  judgment,  capacity,  integrity  and  power  of  discrimination,  his 
fellow-citizens  should  repose  vnth  implicit  confidence.     If  the  pub- 
lic do  not  repose  with  confidence  in  the  integrity,  ability,  virtue  and 
character-  of  the  judges^  there  virill  exist  a  restlessness,  a  vague 
apprehension  of  evil,  an  uncertainty  and  discont^it,  which  poisons 
and  embitters  the  enjo3rinent  of  life-— more  particularly  with  a 
people  so  s^Dsible  of  and  justly  valueing  their  personal,  political  and 
social  rights,  as  are  ihe  citizens  of  republican  America. 

It  is  this  confidence  and  the  consciousness  of  usefulness,  and  not 
the  slender  compensation,  which  rewards  the  judge  and  sustains  him 
under  his  load  of  labor  and  responsibility.  How  important  then  is 
a  just  discharge  of  the  duties  of  this  high  station.  How  important 
that  the  persons  who  fill  it  should  possess  the  public  confidence. 
How  transcendently  honorable  and  praiseworthy  must  be  the  life 
and  character  of  that  man,  who,  on  closing  a  career  of  thirty  years 
in  such  a  station,  receives  the  unanimous  approbation,  commendation 
and  regret  of  his  fellow-citizena  of  all  classes,  ranks  and  parties; 
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among  a  po|mlation  compoeed  of  the  descendants  of  (he  nations  of 
France  and  Spain,  and  of  emigrants  from  every  state  in  the  Union. 

The  regret  feh  on  the  tidings  of  the  decease  of  the  late  Judge 
Mathews,  manifested  how  folly  his  character  and  conduct  received 
the  general  approbation — the  approbation  of  all  Louisiana.  It  was 
the  regret  of  the  &thers  of  the  land  for  a  brother^-a  man  whom 
they  had  known  from  early  youth^-^whose  virtues  and  character 
were  their  study  for  the  whole  of  a  past  age.  It  was  the  grief  of  the 
men  of  active  lifb  at  the  loss  of  a  friend — of  a  counsellor  of  the  state. 
It  was  the  grief  of  those  just  entering  life  at  the  loss  of  a  iather — a 
guide  and  an  example.  It  was  the  grief  of  the  whole  community  at 
the  loss  of  an  honorable  and  upright  magistrate. 

Truly  and  eloquently  is  it  expressed  in  the  resolutions  passed  by 
the  members  of  the  bar,  *'  That  they  deeply  deplore  the  death  of  the 
Honorable  George  Mathews,  late  presiding  judge  of  the  Supreme 
Court  of  this  state. 

'*  That  they  consider,  that  in  him  society  has  lost  a  virtuous  citizen, 
the  lAate  an  able  and  upright  judge,  and  the  profession  one  of  its 
brightest  ornaments;  and  that  the  rectitude  and  ability  with  which, 
during  a  long  series  of  years,  the  deceased  has  discharged  the  arduous 
duties  of  the  most  important  and  responsible  station  known  to  a 
republican  government,  entitle  his  memory  to  the  respect  and 
v^ieration  of  his  countrymen." 

Upon  this  review  of  the  lifb  and  character  of  Judge  Mathews,  I 
proceed  to  pass  a  judgment  which  will  be  confirmed  by  this  assem- 
bly, and  by  all  Louisiana, — that  the  name  and  reputation  of  Judge 
Mathews  shall  pass  down  with  the  early  history  of  the  state,  as  of 
one  beloved  for  his  virtues  as  a  man,  honored  for  his  services  as  a 
eitizen,  and  distinguished  and  revered  for  his  talents,  integrity,  judg- 
ment and  usefulness  as  a  magistrate.  That  he  possessed  the 
unbounded  respect,  esteem,  confidence  and  veneration  of  Louisiana, 
during  his  life,  and  the  heartfelt  regret  and  grief  of  his  fellow-citizois 
werejestified  at  his  death. 

May  this  feeble  portmit  and  testimony  to  his  life  and  character, 
serve  as  an  incentive  to  us  and  our  children  to  love,  respect  and 
revere  the  name  of  Judge  Mathews,  and,  above  all,  to  imitate  his 


▼irtues.  That  although  all  cannot  attain  to  the  same  degree  of  dis- 
tinction and  usefulness,  yet  every  one  may  possess  the  conscious 
satisfaction  of  having  in  his  day  and  generation,  and  to  the  extetit  of 
his  talents  and  opportunities,  deserved  well  of  the  Republic* 

*  Jodfe  Mathewi  wm  twiee  married ;  fnt  to  Sarah  Carpenter,  of  the  Tepitoiy  of  Ifiaeii- 
■ippi,  in  1808,  of  which  aianiage  onlj  one  child  inrriTed,  now  the  wift  of  Captain  William 
H.  Chace,  ci  the  United  Statee  Engineen ;  and  a  leeond  time  to  Harriet  Flower,  of  which 
naniage  only  one  child,  a  boy  of  twelve  yean  of  age,  ranrived.  A  few  dayi  before  tbe 
deeeeie  of  Judge  Hathewe,  this  youth  received  the  content!  of  his  own  gun  in  hie  right  arm 
by  imprudently  thruiting  the  butt  of  the  gun  into  the  buriiee  to  ftighten  out  the  game.  It 
was  at  first  apprehended  he  would  low  the  arm,J>nt  this  misfortoao  was  avoided.  This 
aeddent  never  eama  to  the  knowledge  of  hit  flither. 


NoTS. — The  present  yolume  comprises  the  remainder  of  the 
cases*  decided  at  the  June  term,  1836,  and  all  that  were  decided  at 
Opelousas,  in  the  Western  District,  in  October,  of  the  same  year. 
In  consequence  of  the  indisposition  of  one  of  the  Judges,  and  the 
court  consisting  of  but  two,  no  cases  were  disposed  of  at  the 
November  and  December  terms  1836,  and  the  January  term  of 
1837.  All  the  cases  decided  in  February  term,  1837,  not  suspended 
by  applications  for  a  re-hearing,  and  in  ikct  all  that  are  final,  are 
now  published  and  included  in  this  volume. 

The  court  adjourned  over  from  the  first  week  in  March,  to  the 
first  Monday  of  April,  1 837. 

The  vacancy  occasioned  by  the  death  of  Judge  Mathews  not 
being  ^led  wjien  this  volume  went  to  press,  the  court  consists  only 
of  Hon  F.  X  Martin,  and  Hon.  H.  A.  Bullard. 
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RANSE    Sc   HEPP  VS.    NEW-ORLEANS   MARINE    AND   PIRE 

INSURANCE    COMPANY.* 

APPEAL   FROM   THE    PARISH    COURT    FOR    THE   PARISH    AND   CITY   OF 

NEW-ORLEANS. 

The  erpennes  of  the  crew  of  a  vessel,  for  their  wages  and  proTisions,  during 
ber  detention  at  an  intenhcdiate  port,  to  refit  or  repair  injuries  sustained 
on  the  voyage,  from  the  time  of  her  putting  away  for  the  port,  and  every 
other  expense  necessarily  incurred  during  the  detention,  for  the  benefit  of 
all  concerned,  are  tubfeeis  of  general  average. 

in  an  action,  against  the  insurers  in  which  the  assured  claim  the  whole 
amount  insured,  or  such  proportion  of  the  average  loss  as  they  have 
sustained,  they  may  prove  and  recover  a  general  average. 

The  insured  may  sue  the  underwriters  directly,  without  the  amount  being 
settled  by  the  parties  subject  to  the  contribution  as  on  a  genera)  average, 
especially  when  there  is  nothing  else  to  contribute  in  settling  the  average 
but  property  for  which  the  insurers  are  already  liable. 

*  This  case  was  omitted  to  be  reported  in  its  proper  place  and  timci  through 
inadTertence.    It  is  now  given  as  an  important  case. 
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2  CASES  IN  THE  SUPREME  COURT 

Eastebv  Di8t.  Where  the  error  is  in  the  amount  of  the  sum  found  by  the  verdict,  and 
'  depends  on  calculation,  the  Supreme  Court  will  correct  it  without 

UASvt  &  BXPF       setting  the  verdict  aside. 

».  o.  xxRiiTB       This  is  an  action  on  a  policy  of  insurance,  to  recover  the 

ABDVIBKIBa  CO.  '      .    .  j  .  i         * 

amount  insured  on  a  stearo-boat. 

The  plaintiffs  allege  that  they  insured  the  sum  of  five 
thousand  dollars,  at  the  office  of  the  defendants,  on  their 
steam-boat,  called  the  Fair  Star,  her  engine,  tackle, 
apparel,  &c.,  for  the  term  of  six  months,  commencing  the 
/  5th  March,   1828;    the  boat,  engine,  tackle,   &c.,  being 

valued  at  twenty  thousand  dollars.  That  on  or  about  the 
31st  of  August  or  1st  of  September,  1828,  near  Biloxi,  the 
boilers  of  the  boat  cracked  and  bursted,  by  which  her  value 
was  destroyed,  and  damage  done  to  her  engine,  tackle  and 
materials  to  the  sum  of  ten  thousand  dollars,  and  more  than 
fifty  per  cent,  on  the  sum  insured;  that  said  damage  and 
injury  was  caused  by  the  winds,  waves  and  fire,  and  other 
perils  insured  against ;  the  sea,  before  and  at  the  time  of  said 
loss  and  damage  running  high,  which  caused  the  boat  to 
fetch  and  roll  excessively.  They  further  allege,  that  as 
soon  as  the  loss  and  damage  was  known,  the  boat  was 
abandoned  to  the  insurers.  That  said  boat,  engine,  tackle, 
&c.,  sustained  an  average  loss  of  ten  thousand  dollars,  in 
consequence  of  the  perils  insured  against :  wherefore  they 
pray,  that  the  defendants  be  adjudged  to  pay  to  them  the 
said  sum  of  five  thousand  dollars,  or  their  proportion  of  such 
average  loss  and  damage  as  has  been  sustained,  and  which 
they  allege  amounts  to  five  thousand  dollars  ;  and  for  such 
other  relief  as  the  case  requires. 

The  defendants  admitted  the  execution  of  the  policy  sued 
on,  and  pleaded  a  general  denial ;  they  denied  especially  that 
any  event  had  happened  which  could  make  them  liable. 

The  policy  is  dated  the  5th  of  March,  1828,  and  declares 
that  "  Hanse  &  Hepp,  as  \^eU  in  their  own  name  as  for  and 
in  the  name  of  every  other  person  to  whom  the  same  may 
appertain,  doth  make  assurance,  and  cause  themselves  and 
every  of  them  to  be  assured,  lost  or  not  lost,  at  and  from , 
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upon  the  body,  engine,  tackle^  apparel,  &c.,  of  the  good  EASMim  Dmt. 
steam-boat  Fair  Star,''  &c.     "The  said  boar,  engine,  tackle,    "^^^^^^  ^^' 
&c.,  for  so  much  -as  concerns  the  assured  by  agreement  bixss  &  hkpp 
between  the  assured  and  assurers  in  this  policy,  are  and  shall   2,^  o.^arikx 
be  valued  at  twenty  thousand  dollars,  without  any  farther  ah)mii»ui8.co. 
account  to  be  given  by  the  assured  to  the  assurers.  Touching 
the  perils  which  the  assurers  are  content  ^to  bear  in  the 
voyage,  they  are^of  the  river  and  fire,  and  all  that  shall  have 
or  come  to.the  hurt,  detriment  or  damage  of  the  said  steam- 
boat, engine  or  any  part  thereof.     And  in  case  of  loss  or 
misfortune,  it  shall  be  lawful  for  the  assured,  &c.,  to  sue, 
labor  and  travel  for,  in  and  about  the  defence,  safeguard  and 
recovery  of  said  steam-boat,  &c.,  without  prejudice  to  this 
insurance ;  to  the  charges  whereof,  we,  the  insurers,  will 
contribute  according  to  the  rate  and  quantity  of  the  sum 
herein  insured.     We,  the  insurers,  are  contented  to  bind  the 
capital  stock  of  the  New-Orleans  Marine  and  Fire  Insurance 
Company  to  the  assured,  &c.,  at  the  rate  of  six  per  cent,  for 
six  months ;  and  in  case  of  loss,  the  assured  are  to  abate  two 
per  cent.,  &c. 

^^  Memorandum.  It  is  agreed,  that  the  assured  are  not  to 
abandon  on  account  of  the  steam-boat  grounding  or  being 
otherwise  detained.  Also,  that  the  said  steam-boat  is  war- 
ranted by  the  assured  free  from  average  under  fifteen  per 
cent.,  unless  general.  And  when  a  simple  average  loss  shall 
be  on  account  of  repairs,  &c.,  the  assurers  shall  be  answerable 
for  only  two  thirds  of  the  expenses  of  reparation,  or  replacing 
the  property  lost;  the  other  third  being  considered  as  the 
general  difiference  of  value  between  new  and  old  materials. 

"  Warranted  stiff,  stanch,  sound,  in  good  condition,  sea- 
worthy and  well  found  in  all  things  necessary  for  the  above 
named  voyage,  at  the  time  of  her  departing  from  the  port  or 
place  fret  above  named. 

"  Five  thousand  dollars  on  the  hull  and  materials  of  the 
above  boat ;  to  run  as  a  regular  packet  from  this  place  (New- 
Orleans)  to  Mobile,  Pensacola  and  all  intermediate  places 
on  the  lakes,  for  six  months  from  this  date  (March  5th, 
1828 ;)  valued  as  above.  / 


K.  O. 

Aia»nBBnrB.co 


4  CASES  IN  THE  SUPREME  COURT 

Eastxrh  Dirr.  «  piye  thousand  dollars  is  already  insured  by  this  company, 
Mar<A,  1830.  g^^  thousand  dollars  by  the  Mississippi  office,  five  thousand 
HAvsK  H  nrr  dollars  by  the  Louisiana  Scate  Insurance  office." 

^'  The  evidence  showed  that  the  boat  left  Mobile  the  31st 

'  August,  1828,  at  mid-day,  for  New-Orleans,  being  the  last 
trip  she  could  make  within  the  policy,  with  strong  gales  and 
occasional  squalls.  She  labored  heavily  from  the  swell  and 
rolling  of  the  sea,  and  about  seven  o'clock,  P.  M.,  the  packing 
of  the  cylinder  flew  out,  which  caused  her  to  come  to.  The 
hands  were  employeil  in  repacking  the  cylinder,  and  the  winds 
and  sea  increasing.  On  the  1st  of  September,  about  seven 
o'clock,  A.  M.,  being  near  the  bay  of  Biloxi,  the  packing  again 
blew  from  the  cylinder ;  but  the  boat  succeeded  in  getting  up 
to  the  bar,  came  to  anchor,  landed  some  way-passengers 
at  Biloxi,  and  packed  the  cylinder  anew.  She  raised  steam 
and  got  in  readiness  to  proceed,  when  a  sudden  explosion  of 
steam  took  place,  which  filled  the  hold  with  heat  and  vapor. 
On  examination,  it  was  discovered  the  outer  starboard  boiler 
was  rent  near  two  feet,  which  rendered  it  impracticable  to 
proceed.  The  mail  and  passengers  were  sent  in  a  boat  to 
New-Orleans,  and  to  inform  the  owners  of  the  accident  and 
procure  an  engineer  and  materials  requisite  for  repairs.  On 
further  examination,  it  was  found  the  larboard  outer  boiler 
was  cracked,  and  leaked  so  as  to  prevent  being  filled.  The 
engineers  finally  concurred  in  opinion  that  it  would  be 
impossible  to  refit  the  boilers  for  use,  without  taking  them 
out,  if  even  then.  On  the  29th  September,  the  boat  and  her 
machinery  was  towed,  with  the  assistance  of  the  schooner 
Emblem,  into  the  bayou  St.  John,  to  the  bayou  bridge. 

A  survey  of  the  boat  and  machinery  was  had  at  the 
instance  of  the  plaintiffs,  by  the  port  wardens  of  New-Orleans, 
assisted  by  a  master  shipwright  and  two  engineers,  who 
state  in  their  report:  "Having  examined  minutely  the 
boilers,  two  of  which  were  moved  forward  to  the  fore 
hatches  for  light,  and  the  others  remaining  in  their  beds, 
room  sufficient  being  left  by  the  removal  of  the  others  to 
allow  them  to  be  perfectly  examined,  found  them  aU  jwe 
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completely  worn  and  bumed  out ;  the  subaUmce  of  the  iron  entirely  Eabtkbk  Di«t. 
destroyed by,aU,fmdand  corroHon,"  &c.  ^"^ "^- 

The  testimony  was  contradictory,  as  to  the  charge  of  haksjs  &  hsff 
negligence  of  the  captain  and  engineers.     The  experts  who   y.  o.  marihk 
examined  the  boilers  afterwards,  say,  they  must  have  been  awdpib»ihb.co. 
red  hot,  and  nearly  without  water,  when  they  exploded.  An 
engineer  who  examined  them,  says  the  iron  was  rotten  ;  that 
he  could  sink  his  hammer  through  it.     It  was  in  proof, 
that  new  boilers  were  procured  before  the  boat  was  fit  for 
service  again. 

The  engineers  estimated  the  loss  to  the  owners  in  repairing 
the  boat,  at  seven  thousand  dollars.  The  old  materials  on 
band  and  retained  by  the  owners,  were  valued  at  two 
hundred  dollars.  The  bill  of  expenses,  including  the  wages 
and  provisions  of  the  boat,  officers  and  crew,  also  including 
an  item  of  four  hundred  and  twenty-seven  dollars,  ptfid  to 
a  Mr.  Wood  for  attending  the  boat  nine  or  ten  months  after 
she  was  brought  into  the  bayou  St.  John,  amounted  to  one 
thousand  six  hundred  and  eleven  dollars  and  twenty-three 
cents. 

The  cause  was  submitted  to  a  jury.  At  the  close  of  the 
trial,  the  counsel  for  the  defendants  moved  the  court  to 
charge  the  jury,  that  the  wages  and  provisions  paid  and 
consumed  during  a  delay  to  repair,  or  after  the  accident,  in 
case  she  does  not  repair,  were  not  chargeable  to  the  insurers, 
under  a  partial  loss  on  the  ^'huU  and  materials"  of  the 
vessel.  The  court  refused  the  charge,  and  a  bill  of  exceptions 
was  taken  to  the  refusal. 

A  further  charge,  that  **  the  insurers  were  not  liable  for 
losses  or  accidents  occasipned  by  the  negligence  and  mis- 
management of  the  insured  or  their  agents,"  was  required ; 
but  the  judge  refusing,  his  refusal  was  excepted  to. 

The  jury  returned  a  verdict  of  one  thousand  and  eighty- 
three  dollars  for  the  loss,  and  five  hundred  and  sixty-two 
dollars  and  forty  cents  for  expenses ;  in  all  one  thousand  six 
hundred  and  forty-five  dollars  and  forty-five  cents;  which, 
upon  motion,  was  set  aside,  and  a  new  trial  ordered. 


6  CASES  IN  THE  SUPREME  COURT 

< 

EArRBH  DitT.      ^t  the  second  trial,  the  same  evidence  was  before  the  jury. 

MoTcK  1830.    rp^^  jjjiig  ^^  exception  were  taken  by  the  defendants'  counsel, 

BAir»  be  HSFF  similar  to  those  on  the  first  trial,  and  are  stated  in  full  in  the 

V.  o.^u2rx   opinion  o/  the  court.     The  jury  returned  a  verdict  of  one 

AHDnmB»i.Go.  thousand  five  hundred  and  fifty  dollars  for  the  plaintiffs,  with 

interest  from  judicial  demand,  which  was  confirmed  by  the 
judgment  of  the  court. 

The  following,  entitled   ^*  plaintiffs'  estimate,"  is  in  the 
papers  of  the  suit : 

Engineers'  estimate  of  repairs  is $7,000 

One  third  deducted,  new  for  old, 2,333 


4,667 
Expenses  for  wages  and  provisions,  excluding  j|(427,   1,184 


5,851 


The  defendants  only  being  liable  for  one  fourth, . .  .j(  1,463 

The  defendants  being  dissatisfied  with  the  verdict  and 
judgment,  appealed. 

Locketty  for  the  plaintiffs,  contended  : 

1.  That  this  was  a  case  of  general  average,  in  which  the 
"  defendants  were  directly  bound  to  the  insured  for  the  amount 

of  the  loss.  Suppose  a  ship  in  ballast  at  sea,  owned  by  one 
person,  encounters  a  storm  which  requires  her  to  cut  away 
her  masts  voluntarily,  to  save  the  vessel,  and  puts  into 
an  intermediate  port'  (o  repair.  She  is  detained  to  make 
these  repairs,  and  keeps  the  crew  on  wages  and  provisions ; 
what  kind  of  loss  would  it  be  ?  It  is  the  very  definition  of  a 
general  average. 

2.  But  it  is  objected,  that  there  is  no  cargo,  no  freight  and 
but  one  owner ;  consequently,  there  can  be  no  contribution 
and  no  general  average,  and  the  underwriters  are  therefore 
not  bound  to  pay.  In  answer  to  this,  suppose  the  ship  were 
insured  by  four  companies,  each  five  thousand  dollars,  and 
the  loss,  including  wages  and  provisions,  is  four  thousand 
dollars,   would  the  insurers  contribute  each  one  thousand 
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dollars,  to  pay  this  loss  of  four  thousand  dollars  1    Can  there  Eabiwiik  Dirr. 
be  any  doubt  about  this  1     Here  would  be  a  voluntary  sacri-    >^aygA,  i830. 
fice  and  a  contribution,  the  very  essence  and  definition  of  a   hahsb  &  hxpp 
general  average.  ^  o.IIxru^ 

3.  But  the'loss  may  be  called  by  what  name  the  defendants'  atofimims.co. 
counsel  pleases ;  it  is  still  a  loss.     If  the  ship  had  perished, 

there  would  have  been  a  total  loss,  and  the  insurers  would 
have  been  bound  to  pay  the  full  value,  to  wit :  twenty 
thousand  dollars ;  each  insurance  five  thousand  dollars. 

4.  In  the  case  before  the  court,  the  boat  was  insured  by 
three  insurers  when  the  accident  happened,  which  required 
her  to  stop  at  an  intermediate  port,  and  repair.  The  injury 
erustained  was  by  one  of  the  perils  insured  agaipst,  by  which 
the  insurers  were  bound  to  make  good  the  damage.  If  she 
had  been  totally  lost,  they  would  have  been  bound  for  the 
entire  insurance  on  her. 

5.  But  suppose  it  only  to  be  a  partial  loss,  we  are  com- 
pletely sustained  by  th^  authorities.  A  particular  average 
is  called  partial  loss,  and  the  insurers  are  liable  to  pay  the 
damage  happening  to  the  thing  insured,  or  the  expenses 
incurred  exclusively  on  its  account  and  occasioned  by  the  « 
perils  insured  against     PhiUips  on  Insurance^  369. 

6.  The  cases  cited  by  the  defendants  sustain  the  plaintifis. 
A  case  from  1 1  Johnson,  is  relied  on :  in  that  case,  insurance 
was  efiected  on  the  ship  Orbit,  from  New-York  to  Liverpool 
and  back  to  the  United  States.  The  vessel,  on  her  outward 
voyage,  sustained  considerable  injury,  so  that  on  her  arrival 
at  Liverpool  she  was  put  into  dock,  and  remained  four  or  five 
months.  On  suit  being  instituted  for  the  wages  and  provi- 
sions of  the  crew  during  this  time,  it  was  held  that  these 
expenses  were  incurred  before  the  vessel  arrived  at  her  port 
of  discharge,  and  were  necessary  for  the  prosecution  of  tlie 
voyage.     1 1  Johnson,  320.     1  Comes,  537.     2  Ibid.,  263. 

7.  In  the  present  case,  the  crew  remained  on  board  to  take 
care  of  the  boat,  and  their  wages  and  provisions  form  as  fair 
a  claim  to  reimbursement  as  any  other  expense  incurred. 
See  also  Boulay-Paiy,  vol  4,  12. 


8  CASES  IN  THE  SUPREME  COURT 

Kastebn  Dmt.      Strawbridgey  for  the  defendants,  contended  : 
March,  1830.        |    That  the  judge  a  quo  erred  in  refusing  to  instruct  the 

HAH8B  b  HIPP  jury  that  the  insurers  were  not  liable  foe  losses  occasioned  by 
H.  o.'^ARnr.  ^he  negligence  or  mismanagement  of  the  insured  or  their 

AirDPimBix8.co.  agents,  unless  so  expressed  in  the  policy.     In  consequence  of 

this  refusal,  the  jury  retired,  not  to  consider  whether  the 
accident  and  loss  happened  by  the  negligence  or  misconduct 
of  the  plaintiffs'  agents,  but  merely  to  settle  the  amount  for 
which  the  defendants  are  to  be  made  liable:  a  mere  inquest 
of  damages. 

2.  The  testimony  clearly  shows,  that  there  was  negligence 
and  mismanagement.  ■  The  boilers  were  suffered  to  become 
empty  and  red  hot,  which  was  evidently  the  principal  cause 
of  the  disaster ;  none  can  say  the  jury  could  not  have  found 
proof  of  negligence. 

3.  The  plaintiffs  rest  their  case  and  right  to  recover  wages 
and  provisions  in  this  action,  on  the  clause  in  the  policy 
which  says  the  insured  may  sue,  labor  and  travel  for,  &c. 
in  case  of  loss,  &c.  If  by  this  they  mean  we  are  to  contri- 
bute to  expenses  for  the  general  benefit,  it  is  admitted ;  but 
if  we  are  to  be  liable  for  expenses  properly  chargeable  to 
another  subject  as  to  the  vessel  or  freight,  or  for  expenses 
not  customarily  chargeable  to  the  ship,  we  deny  their  right  to 
recover. 

m 

4.  It  has  been  a  matter  of  debate  among  judges,  whether 
wages  and  provisions  were  allowable  even  in  a  case  of  general 
average.  It  was  argued  from  the  bench  that  they  were  not, 
but  that  they  were  a  charge  on  the  freight,  and  that  the 
underwriter  on  freight  was  to  bear  the  loss.  2  Cames^ 
266,  279.     4  Dallasy  247. 

5.  It  has  also  been  decided,  that  these  charges  were  not  a 
partial  loss  on  the  freight.  2  BwMy^  547.  And  it  is 
remarkable  that  all  these  cases,  as  well  as  those  quoted  in 
the  argument  at  bar,  concur  in  the  opinion  that  they  are  not 
chargeable  to  the  ship. 

6.  Usage  affects  the  construction  of  the  policy.  PhiUips  an 
Insuranccy  14.     No  clause  is  found  which  can  make  an 
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underwater  on  a  ship  liable  for  lojsses  on  the  cargo,  or  vice  Eastkhw  Dist. 
versa;  and  yet  this  happens  every  day,  by  contribution  to  ' 

general  average.     The  whole  system  of  contribution,  what   haitsb&hbff 
losses  or  expenses  are  to  be  contributed  for,  what  property   y.  ©.  mauks 
and  in  what  proportion  the  contributions  are  to  be  made,  ^^"»**'^*«<^- 
rests  on  usage ;  and  in  every  case  cited,  is  an  authority  to 
show  that  wages  and  provisions  are  not,   by  commercial 
usage,  a  charge  against  the  ship  in  partial  loss,  cither  as 
expenses  or  otherwise. 

The  counsel  for  the  plaintiffs  seems  to  think  the  clause 
authorizing  in  case  of  loss,  the  insured  to  9iie,  travel  and  labor 
/or,  &c.,  is  peculiar  to  this  policy,  and  that  it  has  never  been 
the  subject  of  examination,  and  that  it  is  an  express  authori- 
.  zatidn  for  him  to  recover.  See  the  following  cases  on  this 
subject.  7  Jokiisan^  422  and  432,  and  the  cases  therein  cited, 
1  Connecticut  Reports,  24S.     7  Cranch,  419. 

PortcTy  /.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  a  policy  of  insurance,  executed 
by  the  defendants  on  the  steam-boat  Fair  Star,  .her  engine, 
tackle,  &c.,  for  the  sum  of  five  thousand  dollars,  the  one 
fourth  of  her  value.  The  petition  charges  the  loss  of  ten 
thousand  dollars  by  the  bursting  of  the  boilers,  caused  by  the 
winds,  waves  and  other  perils  insured  against ;  and  alleges 
that  an  abandonment  was  made  to  the  company,  who  by 
reason  thereof,  have  become  liable  to  pay  the  sum  of  five 
thousand  dollars,  with  interest  and  costs.    . 

The  petition  further  alleges  that  the  boat,  engine,  tackle 
and  materials,  have  sustained  an  average  loss  and  damage  to 
the  amount  of  ten  thousand  dollars,  in  consequence  of  the 
perils  insured  against,  and  it  concludes  by  a  prayer  for  the 
condemnation  of  the  defendants  in  the  sum  of  five  thousand 
dollars,  with  interest  and  costs,  or  their  proportion  of  such 
average  loss  and  damages  as  the  petitioners  have  sustained. 

The  general  issue  was  pleaded,  and  the  cause  submitted 
to  a  jury,  who  found  a  verdict  in  favor  of  the  plaintiffs  for  the 
sum  of  one  thousand  six  hundred  and  forty-five  dollars  and 
forty  cents,  with  interest  from  judicial  demand.     This  verdict 
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Earsbr  Diit.  v^as  set  aside  od  application  of  the  defeDtlants,  and  a  new 
'  trial  granted.  The  jury  who  passed  on  it  the  second  time, 
gave  a  verdict  in  favor  of  the  petitioners  for  the  sum  of  one 
thousand  five  hundred  and  fifty  dollars,  with  interest.  On 
this  finding,  the  court  below  rendered  judgment  for  the  sum 
just  stated,  with  interest  from  judicial  demand.  The 
defendants  made  an  unsuccessful  attempt  to  obtain  a  new 
trial,  and  appealed. 

There  are  two  bills  of  exception,  which  present  the 
questions  of  law  on  which  the  case  has  been  litigated.  One 
is)  to  a  refusal  of  the  court  below  to  charge  the  jury  that  the 
insurers  were  not  liable  for  losses  occasioned  by  the  negli- 
gence or  mismanagement  of  the  insured  or  their  agents, 
unless  so  expressed  in  the  policy. 

A  great  deal  of  research  has  been  exhibited  by  the  counsel 
on  both  sides,  in  the  discussion  of  this  question,  but  we  do 
nol  find  it  necessary  to  express  an  opinion  on  it.  The  evi- 
dence is  spread  on  the  record,  and  we  are  unable  to  discover 
any  thing  in  it  which  authorizes  an  allegation  of  this  kind,  or 
which  could  have  required  the  application  of  the  doctrine  on 
which  the  appellants  rely.  It  would  be  improper,  therefore, 
to  remand  the  cause  to  obtain  the  opinion  of  the  judge  a  quo 
on  an  abstract  question,  not  necessary  to  the  decision  of  the 
case. 

The  other  bill  of  exception  is  in  the  following  words :  "  At 
the  trial  of  this  cause,  the  counsel  for  the  defendants  moved 
the  court  to  charge  the  jury  that  the  wages  and  provisions 
paid  and  consumed  during  a  delay  to  repair,  or  after  the 
accident  in  case  she  does  not  repair,  were  not  chargeable  to 
the  insurers,  under  a  partial  loss  on  the  hull  and  materials  of 
a  vessel ;  and  the  court  refusing  so  to  charge  them,  the 
defendants  tendered  their  bill  of  exception,"  &c. 

We  will  first  examine  the  question,  whether  the  insurers 
are  responsible  for  the  wages  and  provisions  of  the  crew 
during  the  time  the  vessel  remains  in  an  intermediate  port 
for  repair,  and  then  see  whether  there  was  error  in  the  judge's 
not  giving  the  particular  charge  called  for  ;  and  if  there  was, 
what  should  be  the  eflect  of  it. 
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According  to  the  principles  adopted  in  the  English  courts,  Easterh  Dibt. 
the  expenses  of  the  crew  for  their  wages  and  provisions   '^^  ^«^- 
during  the  detention  of  the  vessel  to  refit,  are  not  subjects  of  hak8«&  hbpf 
general  average ;   and  the  non-liability  of  the  insurers  to    h.  o.  itknim 
reimburse   them,  seems  well  established  in   theu,  country,  ^"""^""•^' 
notwithstanding  some  doubts  expressed  by  writers  on  this 
branch  of  maritime  law. 

In  one  case,  which  came  before  the  court  of  king's  bench, 
the  reasoning  of  the  chief  justice  would  seem  to  show  the 
propriety  of  admitting  th^m  as  a  charge  against  the  insurers, 
for  he  is  reported  to  have  said,  "  if  the  return  to  port  was 
necessary  to  the  general  safety  of  the  whole  concern,  it  seems 
that  the  expenses  unavoidably  incurred  by  such  necessity, 
may  be  considered  as   the  subject  of   general    average." 
Subsequent  decisions,   however,   have  not  carried  out  the 
doctrine   to  the  extent  contended  for  in   this  case  by  the 
appellees.     Pcwke  on  Insurancey  174.     2   C<mdy*$  MarshaU^    i 
720.    flugAe*  on /iwurancc,  290,  292.   jBeafie^,  166.    Benecke   I  \jr 
on  Indemmty,   462.     Abbott  on  SfUpping,   {ed,  1829,)   349.   I 
3  Mauk  ^  Selvfyny  482.    4  Ibid,,  141.    2  Bam.  ^  Ores.,  805. 

In  France,  such  charges  were  reputed  general  average  if 
the  vessel  was  hired  by  the  month;  but  if  hired  by  the 
voyage,  the  expense  was  borne  alone  by  the  ship,  as  a 
particular  average.  Valin  vehemently  contested  the  justice 
of  such  a  distinction,  and  the  commission  charged  with  the     _, 

^11  1         ^  ^1  ^^^  expenses 

preparation  of  the  late  code  of  commerce  of  that  country,  of  the  crew  of  a 
abolished  it  by  the  work  which  they  drew  up  for  legislative  ^^^  ^nd  pro- 
adoption.  On  the  representations,  however,  made  by  the  V^^^  during 
tribunal  of  commerce  of  Havre,  it  was  established,  and  is  now  an  intennediate 
the  ia  w  of  that  portion  of  the  continent  of  Europe.  Emeregon,  ^peir  injuries 
vol  1,  539  and  625.  Pothier,  TraUe  du  Chartre  Partie,  J^o.  85.  "^rtained  on  the 

'  '  '  TOjage,  from  the 

Botday-Paty,  voL  4,  452  and  454.  time  of  her  put- 

The  Law  Merchant  of  the  United  States  is  contrary  to  port,*lm^  every 
that  of  England,  on  this  point,  and  does  not  recognize  the  n^jsarUy^^n- 
distinction  of  the  French  jurisprudence.  .  With  us,  it  appears  curred  during 
well  settled  that  the  wages  and  provisions  of  the  crew,  from  for  the  benefit 
the  time  of  putting  away  for  the  port,  and  every  other  ^^^^^oi 
expense  necessarily  incurred  during  the  detention  for  the  general  average. 
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Eastxbv  DiiT.  benefit  of  all  coocerned,  are  subjects  of  general  average. 

The  reasoning  of  justice  Sewell,  in  delivering  the  opinion  of 


■^"  j* ""'  the  Supreme  Court  of  Massachusetts,  appears  to  us  to  express 
K.  o.  MAKiHK  with  clearness  and  correctness  the  grounds  on  which  such  a 
'  rule  has  been  established.  **A  liberal  construction,"  says 
he,  *Mn  this  respect,  appears  conducive  to  the  interest  of  the 
insurers  in  the  benefit  they  derive  from  every  reasonable 
precaution  against  impending  and  extraordinary  risks,  such 
as  the  continuing  at  sea  with  a  vessel  disabled  in  her  sails 
and  rigging.  By  rendering  all  concerned  liable  in  a  general 
contribution  to  defray  the  extraordinary  expenses  of  seeking 
a  port,  and  of  the  detention  there  to  refit,  the  hazard  of 
opposing  interests  is  avoided,  and  a  security  common  to  all 
concerned  is  purchased,  as  it  ought  to  be,  at  their  common 
risk  and  expense."  PkUlips  on  Insuranu^  S48.  4  Massachu- 
setts RepartSy  548.  7  Ibid.,  365.  3  Rentes  Cammentariesy  250. 
4  Dallasy  246.  2  JSinn^,  547.  2  fVaslungton's  CircuU  Court 
Reports,  226.  i  CotmecUctU  Reports,  239. 
.  ^.         Having  thus  ascertained  the  liability  of  the  defendants  for 

In  an  action  o  i  ,  , 

figaihsi  the  in-  the  wages  and  provisions  of  the  crew,  during  the  period  the 
th^nnuredcUhn  steam-boat  was  detained  at  Biloxi,  our  next  inquiry  is 
moant^^inmir^'  whether  the  plaintiffs  can  recover  them  in  the  present  action, 
or  such  propor-  The  petitioners  demand  judgment  against  them  for  five 
ra^ioMuthey  thousand  dollars,  the  whole  amount  insured,  or  their  propor- 
ISy  X^idi  l'^»  ^^  «"<^h  average  loss  and  damage  as  the  plaintifis  might 
And  recover  a  have  sustained ;  w^hich  average  loss,  however,  they  aver 
The  inrared  amounts  CO  five  thousand  dollars.  Under  these  allegations, 
may  sue  the  an- ^yg  thitik  the  plaintiffs  could  property  prove  a  general 
recUy,  without  average.  We  are  not  aware  what  other  objection  could  be 
ing  ^KtOed  by  made  to  the  action,  except  that  of  the  amount  not  being 
the  partiei  nib-  ggttled  by  the  parties  subject  to  the  contribution,  before 

ject  to  the  con-  . 

tribution  as  on  a  rccourse  was  had  on  the  insurers. 

e^M?any^wi^n  But,  although  the  decisions  are  somewhat  contradictory 
eiw*t"  **(Mniri?  ^"  ''^'^  point,  wc  apprehend  that  the  insured  may  do  so,  in  a 
butar  in  aetding  case  like  that  before  the  court,  where  it  is  not  shown  there 
propertT^  for  was  any  thing  else  to  contribute  in  settling  the  average,  but 
ew  *are  lireadv  property  for  vvhlch  the  defendants  are  responsible.  7  Johnson, 
liable.  '412.  Phillips  on  Insitrance,  S5S,  4  Binney,  1)02.    I  Caines,  196. 
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Under  this  view  of  the  case,  we  cannot  see  what  object,  i^vtskv  Dirr. 
useful   to  the  defendants,   could   have    been    obtained  by    '^*^^*  ^^^' 
claiming  the  instructions  frora  the  judge  a  quo^  that  the   hawm  &  hkff 
defendants  were  not  responsible  on  a  partial  loss.    Admitting   h.  u.  xARim 
they  are  not,  if  they  were  so  on  a  general  average,  it  is  ^J™""»8- co- 
immaterial  how  the  judge  charged  the  jury  on  this  poiat  in 
relation  to  what  his  opinion  was  requested. 

There  remains  for  our  consideration  the  amount  found  by     Where  theer- 

.       .  ^  .  -  -  ,      .  -  .  _      ,  *'    ror  18  in  the  a- 

the  jury.     On  questions  of  fact,  we  rarely  mterfere  with  the  mount   of   the 
decision  of  the  country.     If  we  do  so  on  this  occasion,  it  is  ScVerdiSf  anS 
because  taking  every  loss  proved  at  the  highest  rate  esta-  *^**"  2"  ^' 
blished  by  the  evidence,  the  verdict  is  for  too  large  a  sum.  preme  '   Court 
The  error,  therefore,  being  one  of  calculation,  it  behooves  us  liihouT^Mtting 
to  correct  it.     Taking  the  estimate  of  the  engineers  at  seven  theTcrdiotaaide 
thousand  dollars,  and   deducting  from  it  one  third  of  the 
difference  between   new  materials  and  old,  we  have  four 
thousand  six  hundred  and  sixty-six  dollars.     To  this  miist 
be  added  the  amount  of  expenses  (deducting  the  charge  for 
attendance  on  the  boat  after  her  arrival  in  New-Orleans  four 
hundred  and  twenty-seven  dollars  and  fifty  cents,  leaves 
one  thousand  one  hundred  and   eighty-three  dollars  and 
seventy-three  cents,)    which   added  to  four  thousand  six 
hundred  and  sixty-six  dollars,   gives  five   thousand  eight 
hundred   and  forty-nine  dollars   and  seventy-three   cents. 
From  this  must  be  deducted  one  fourth  of  the  value  of  the  old 
materials,  fifty  dollars,    and  we    have  five    thousand  six  , 
hundred  and  forty-nine  dollars  and  seventy-three  cents,  of 
which  the  defendants  are  responsible  for  one  fourth,  that  is, 
one  thousand  four  hundred  and  forty-nine  dollars  and  ninety- 
six  cents ;  from  which  two  per  cent,  is  lode  deducted  according 
to  a  clause  in  the  policy,  and  the  balaqce  will  be  one  thousand 
four  hundred  and  twenty  dollars  and  ninety-eight  cents,  for 
which  the  plaintiffs  are  entitled  to  judgment. 

It  is,  therefore,  ordered,  adjudged  and  ,decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  the  verdict  set  aside;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  the  plaintiffs  do  recover  from  the 


14  CASES  IN  THE  SUPREME  COURT 

Eastxm  Di8t.  defendants  the  sum  of  one  thousand  four  hundred  and  twenty 
*  dollars  and  ninety-eight  cents,  with  costs  in  the  court  of 

^'         the  first  instance  ;  those  of  the  appeal  to  be  borne  by  the 
appellees. 


vt. 

BEOOK8  ST  AL. 


POOL   V8,    BROOKS    ET    AL. 


ATFEAL     FROM     THE    COURT   OF   THK   THIRD   JUPICIAL   DISTICT,   THE   JUDGE 

THEREOF   PRESIDING. 

A  judgment  of  the  Orphans*  Court  in  Missimippi,  rendered  contradic- 
torily with  the  guardian  of  a  minor,  decreeing  a  balance  due  to  the 
former  guardian,  on  a  settlement  of  his  accounts,  is  prima  facie  evidence 
of  this  claim,  in  an  attachment  suit  against  the  property  of  said  minor  in 
this  state. 

Where  a  minor,  with  his  guardian,  resides  out  of  the  state,  but  has  pro- 
perty within  it,  he  may  be  sued  by  attachment,  with  the  appointment  of  a 
curator  ad  hoe  to  defend,  in  the  District  Court,  without  the  appointment 
of  a  tutor  here. 

Where  minors  under  the  age  of  puberty,  with  their  tutor,  had  \eh  the 
state,  but  inherited  property  in  it :  Held,  that  the  District  Court  had  no 
jurisdiction  of  an  action  l^y  attachment  against  the  inheritance  of  the 
minor  for  a  debt  of  his  mother's  succession,  even  when  a  curator  dd  hoc 
was  appointed  to  defend. 

But  if  a  minor  resides  with  his  guardian  or  tutor,  in  this  state,  he  is  suable 
in  the  District  Court,  if  in  possession  of  his  property,  after  partition,  for  a 
debt  due  by  himself,  and  not  by  a  succession. 

This  is  an  action  founded  on  a  judgment  of  the  Orphans' 
Court  of  Mississippi,  decreeing  a  balance  due  to  the  plaintiff 
of  five  hundred  and  sixty  dollars  and  forty-five  cents,  as  the 
former  guardian  of  the  defendant,  Brooks.  The  suit  is 
brought  against  the  defendant  and  his  present  guardian, 
Gilmore,  both  residing  in  the  state  of  Mississippi,  by 
attaching  property  of  the  minor  in  this  state  for  the  amount 
of  the  debt  due  by  him. 

The  plaintiff  alleges  piat  the  defendant,  Gilmore,  has 
removed  the  property  of  his  ward  into  this  state,  and  within 
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the  iurisdiclion  of  the  court ;  and  which  he  prays  may  be  Eastbhw  Dist. 

.  '  June     1836 

attached,  to  satisfy  his  claim,  and  that  he  have  jiidgnieriL  ' 

accordingly.  ^^^ 

The  court  appointed  an  attorney  at  law  to  represent  the  buookb  ct  ai, 
absent  defendants. 

The  attorney  for  the  defendants  excepted  to  the  action,  1st, 
Because  the  minor  is  unable  to  appear  in  court  without  his 
tutor  or  guardian,  and  it  Wcis  the  duty  of  the  phiintiffto  have 
had  one  appointed.  2d.  There  being  no  person  in  the  state 
legally  appointed  to  administer  the  property  of  the  minor,  it 
could  not  be  attached,  and  the  District  Court  had  no  v 
jurisdiction  of  the  case. 

He  opposed  the  further  plea  of  mil  tiel  record  to  the  action, 
as  founded  on  the  judgment  of  the  Orphans'  Court  of  Missis- 
sippi, that  it  was  obtained  exparUy  and  is  a  nullity.  The 
'attorney  for  the  absent  defendants  fiirther  answered,  and 
alleged  various  defects  in  the  proceedings  in  relation  to  the 
attachment. 

After  the  pleadings  were  made  up,  and  the  cause  at  issue, 
on  the  application  of  the  plaintiff's  counsel,  the  attorney  for 
the  absent  defendants  was  also  appointed  by  the  court  curator 
ad  hoc  to  the  minor,  to  which  the  attorney  objected,  as 
coming  too  late. 

The  curator  ad  hoc  excepted  to  the  service  of  the  attach- 
ment as  defective,  and  that  a  curator  ad  hoc  should  have  been 
appointed  in  the  first  instance,  which  was  overruled. 

An  answer  was  then  filed  to  the  merits,  similar  to  the  one 
put  in  by  the  attorney  for  the  absent  defendants. 

The  record  and  judgment  of  the  court  in  the  state  of  Mis- 
sissippi was  produced  in  evidence.  The  decretal  part  declares 
that  **N.  Pool,  the  former  guardian  of  John  Brooks,  filed  in 
court  a  final  settlement  of  his  said  ward's  estate,  which  was 
examined,  and  ordered  to  be  recorded.  Balance  due  guar- 
dian, five  hundred  and  sixty  dollars  and  forty-five  cents." 

The  record  of  the  proceedings  and  judgment  was  certified 
according  to  the  act  of  congress.  Its  reading  was  objected 
to,  but  it  was  admitted. 


vi, 

■  BOOKS  KT'AL. 
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Eaitbsh  Dist.      Several  bills  of  exception  appear  in  the  record,  and  a  bill 
"^'        *  ■  of  exception  taken  to  the  manner  of  drawing  up  a  bill  of 
MOL         exception,  which  are  not  material  to  notice. 

The  district  judge  considered  the  record  and  judgment  of 
Mississippi  as  sufficient  evidence  of  the  plaintiff^s  claim,  and 
gave  judgment  accordingly.     The  defendants  appealed. 

Lawson  and  Andrews^  for  the  plaintiff. 

1.  The  guardian  was  properly  made  a  party  to  this  suit 
with  his  ward,  although  both  absent,  and  they  were  properly 
represented  in  the  attachment  and  defence  of  the  suit,  by  an 
attorney  to  defend,  and  a  curator  ad  hoc, 

2.  The  District  Court  had  jurisdiction,  and  was  the  proper 
tribunal  to  sue  in,  because  this  was  a  debt  due  by  the  minor, 
being  the  balance  advanced  for  him  by  his  former  guardian, 
as  evidenced  by  the  Orphans'  Court  of  Mississippi.  The 
attachment  was  regular.  Code  ofPractice^  article  llO,  115, 
116,  996.  Lovisiana  Code,  57.  Session  Acts  of  lS2Sy  13. 
3  Louisiana  Reports,  483.     6  Martin,  JV*.  S.,  519. 

3.  The  record  of  the  judgment  in  Mississippi  Was  properly 
admitted  in  evidence,  and  is  proof  of  the  plaintiff's  demand. 
Full  faith  and  credit  is  due  to  this  judgment ;  and  the  com- 
petency of  the  tribunal  which  rendered  it,  or  its  correctness 
cannot  be  inquired  into  in  this  court.     8  Martin,  JV*.  S.,  704. 

4.  The  defendants'  counsel  has  submitted  to  the  court  a 
manuscript  decision  of  the  High  Court  of  Errors  in  Missis- 
sippi, to  show  that  the  judgment  here  sued  on  is  erroneous, 
and  should  have  no  effect.  The  two  cases  are  entirely 
different,  and  the  decision  in  Mississippi  can  have  no  effect  on 
the  case  here. 

5.  The  decree  of  the  Orphans'  Court,  auditing  the 
guardian's  account,  and  stating  the  balance  due  him,  is,  at 
least,  prima  facie  evidence  of  his  claim  for  this  balance  against 
the  minor. 

Turner,  for  the  defendant. 

1.  The  guardian  in  Mississippi  was  improperly  made  a 
party.  He  is  not  the  debtor,  and  has  no  interest  in  the  Case, 
and  should  have  been  dismissed. 
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2.  The  minor  is  not  properly  represented,  and  is  not  regu-  EAaxEnw  Dirr. 
larly  before  the  court.     He  should  have  been  sued  with  a  ' 
tutor,  or  curator  legally  appointed  to  defend ;  and  in  such  a         ^^^ 
case,  the  District  Court  is  without  jurisdiction.    Roland  .vs.    bboou  it  al. 
Stephens  et  a/.,  3  Lavisiana  Reports^  483. 

3.  By  the  laws  of  the  state  of  Mississippi,  a  guardian  to  a 
minor  cannot  exceed  the  revenues  of  the  minor  for  education, 
support  and  expenses.  See  Revised  Code  of  Mississippi,  page  , 
67,  section  131.  See  also  manuscript  decision  of  the  High  Court 
of  Errors  and  Appeals  in  the  case  of  Alfred  Moore  and  Wife 
vs.'  Lewis  Cason,  administrator. 

4.  There  is  no  decree  or  final  judgment  in  pursuance  of  the 
laws  of  Mississippi.  See  Jameses  Digest,  page  52,  section  87, 
and  the  manuscript  above  cited. 

5.  This  action  is  founded  upon  just  such  a  case  as  the 
High  Court  of  Errors  revised  and  reversed  in  the  case 
herewith  given.  By  the  same  it  appears  to  be  held,  that  such 
an  order  of  the  Court  of  Probates  is  not  evidence  of  debt 
sufficient  to  found  an  action  upon ;  and  that  it  is  not  a 
decree' within  the  meaning  of  the  law. 

6.  The  digest  above  referred  to,  called  the  Revised  Code, 
is  proved  in  this  case  to  contain  the  laws  of  the  state  of 
Mississippi,  and  is  used  and  referred  to  by  both  parties. 

The  counsel  for  defendants  believe  that  having  referred  to 
points  and  authorities  heretofore  made  and  cited,  and  to  the 
points  and  authorities  now  given,  the  Supreme  Court 
cannot  find  the  least  difficulty  in  revising  the  judgment  of 
the  District  Court,  and  rendering  a  judgment  in  favor  of  the 
defendants, 

BvUardy  J.,  delivered  the  opinion  of  the  court. 

The  decision  of  this  case  depends  principally  on  the  effect 
we  are  bound  to  give  to  a  decree  of  the  Court  of  Probates  in 
the  state  of  Mississippi.  The  present  action  was  brought 
against  a  minor  residing  in  that  state,  by  attachment  on  his 
property  situated  in  this,  to  recover  the  amount  of  a  judg- 
ment for  a  balance  due  to  the  plaintiff,  as  the  former  guar- 
dian of  the  defendant.     It  appears  that  the  plaintiff  was 

3 
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Eabtibr  Dirr.  called  Oil  to  render  an  account  of  his  administration,  wra  that 

"^'  on  a  final  settlement,  a  balance  of  about  five  hundred  dollars 

«M>i         was  found  to  be  due  him  by  his  ward  ;  and  that  the  present 

■BOOKS  VTAL.   guardiau  pf  the  defendant  was  ordered  by  that  court  to  pay 

over  the  balance. 

Judgment  was  rendered  in  favor  of  the  plaintiflT,  and  the 
defendants  appealed. 

It  is  contended  that  the  judgment  rendered  by  the  Orphans' 

Court  of  Mississippi  is  not  even  prim&  facie  evidence  against 

the  defendant,  who  was  a  minor,  and  not  a  party  ;  that  that 

court  is  competent  to  settle  the  accounts  of  guardians,  but 

not  to  give  judgment  for  a  balance  against  the  ward.     In 

support  of  this  position,  he  relies  mainly  upon  a  decision  in 

the  High  Court  of  Errors  in  the  state  of  Mississippi,  in  raanu- 

A  judipnent  scrfpt,  ill  the  case  of  Moore  and  Wife  vs.  Cason.     A  careful 

Court  inMiMit  examination  of  the  opinion  of  the  court  in  that  case,  has  satis- 

sippi,  rendered  fied  us  that  the  two  cases  are  not  strictly  alike.     The  court 

eontnidictonly  ■' 

with  the  ^uai^  appears  to  have  considered  the  settlement  in  that  case  as  irre- 
decreeiog'^'hlH  gularand  ex  portCy  and  therefore  not  even  j>rtm& /ode  evidence 
lance  due   the  jig^jng^  ^jj^  u^jp^j..     In  the  present  case,  the  former  guardian 

former  guardian     °  . 

on  a  Betdement  was  called  ou  to  settle  the  account ;  it  was  done  in  open 
ig  primd  fadi  court  and  in  term  time ;  and  his  successor,  to  whom  he  had 
daim  ^  M  at-  Surrendered  the  property,  was  ordered  to  pay  over  the  balance 
taehment  salt  found  due  by  the  minor.  It  is  clear  the  Orphans'  Court 
^t^  of  nid  had  jurisdiction  of  the  premises,  as  appears  by  the  Digest  of 
SiteT  '"  ^**  ^^^  '*^®  ^^  ^^^^  state,  which  is  before  us.  A  court  of  errors 
Where  a  minor  in  Mississippi  might  well  say  that  proceedings  were  irregular 
dian  reaidefoot  ^^^  Want  of  citation,  and  because  the  judgment  was  not  final, 
of  the  state,  but  being  rendered  in  vacation ;  but  this  court  cannot  inquire 
within  i^hemay  into  the  errors  committed  by  the  courts  of  other  states.     The 

^ment  ^^  uid  P^^^  '"  ^^^^  ^^^^  '®  **^^  **^^  recordy  and  a  record  is  produced  as 
the  appointment  alleged  in  the  petition,  and  the  parties  to  it  appear  to  have 
hoc  to  defend,  been  the  former  and  the  present  guardian.  We  are  not 
Co^  wiSout  informed  by  the  laws  of  Mississippi  that  personal  citation  on 
the  appointment  the  minor  is  required.     The  account  appears  to  have  been 

of  a  tutor  here. 

VHiere  minors  approved  by  a  competent  tribunal,  and  we  are  of  opinion  that 

"°bcrt^^*^iS[  J"^^™®°^  *^  ^^  '®*®^  P^*"^  /^'*  evidence  against  the 
uieir  tutor  had  minor,  as  Well  as  his  guardian. 
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It  is  further  contended  that  the  District  Court  was  without 
jurisdiction,  this  suit  bping  against  a  minor  residing  out  of  the 
state,  and  that  a  tutor  ought  to  have  been  appointed  to  repre- 
sent him.  He  cites  in  support  of  this  doctrine  the  case  of 
Roland  vs.  Stephens  et  al.,  3  Louisiana  Reports^  483.  '  In  that 
case,  the  action  was  against  minors  under  the  age  of  puberty, 
and  their  tutors  who  had  left  this  state,  and  taken  away  most 
of  the  property ;  and  the  suit  by  attachment,  in  the  District 
Court  was  held  to  be  irregular.  In  the  case  now  before  us, 
if  the  defendant  resided  with  his  guardian  in  this  state,  he 
might  be  suable  in  the  District  Court,  if  in  possession  of  his 
property  after  partition,  for  a  debt  due  by  himself,  and  not  by 
a  succession  as  such.     Code  of  Practic€y  article  996. 

We  are,  therefore,  of  opinion  that  the  jurisdiction  was 
properly  sustained ;  and  it  appears  not  only  that  the  guardian 
was  made. a  party,  and  had  an  opportunity  to  defend  the 
action,  as  he  might  have  done,  but  that  the  court  appointed  a 
curator  ad  hoc.  It  appears  to  us  the  ajffidavit  was  sufScient  to 
justify  the  issuing  of  the  attachment. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


Eastkrh  Dist. 
Jtme^  1836. 

CHikSS 

TUBirxa. 

left  the  state, 
but  inherited 
property  in  it: 
Neld,  that  the 
District  Court 
had  no  jorisdip- 
tion  of  an  action 
by  attachment 
i^ffdnst  the  in- 
heritance of  the 
minor  for  a  debt 
of  his  mother's 
succession,  even 
when  a  curator 
ocf  hoc  was  ap- 
pointed to  de- 
fend. 

But  if  a  minor 
resides  with  his 
^fuardian  or  tutor 
in  this  state,  he 
is  suable  in  the 
District  Court, 
if  in  possession 
of  his  property 
after  murtition, 
for  a  debt  due 
by  himself,  and 
not'  by  a  succes- 
sion. 


CHASE   vs.    TURNER. 

AFPEAL    PKOH   THX   COUBT   OF  THE    FIRST   JUDICIAL   DISTRICT. 

Where  the  leasee  refiiseB  to  comply  with  the  terms  of  the  leAse,  bj 
withholding  the  rent  as  it  becomes  due,  the  lessor  may  have  judgment 
rescinding  the  lease. 

In  an  action  for  the  rescission  of  a  lease,  the  judgment  cannot  allow  any 
delay  in  its  dissolution. 

In  synallagmaiic  contracts,  the  refusal  of  either  party  to  comply,  liberates 
the  other. 
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EAvmH  0irr.      This  is  an  action  for  the  rescission  of  a  lease.    The  plain- 

'  tiff  alleges  that  the  defendant  is  indebted  to  him  in  the  sum 

CBA8B        of  seventeen  hundred  and  fifty  dollars,  being  the  amount  of 

TtJBim.       the  last  quarter's  rent  of  certain  premises  in  faubourg  Delor, 

in  the  city  of  New-Orleans,  ending  the  1st  of  January,  1836. 

He  further  alleges,  that  he  leased  the  property  in  question 

to  the  defendant  for  the  term  of  ten  years,  commencing 

the   1st  of  January,  18S5,  at  seven  thousand  dollars  per 

annum,  payable  quarterly.    He  prays  that,  as  the  defendant 

has  not  complied  with  his  engagements  made  in  his  contract 

of  lease,  that  it  be  dissolved  and  rescinded  at  the  defendant's 

cost ;  and  for  all  other  relief. 

The  defendant  admitted  the  execution  of  the  lease  ; 
resisted  the  action,  and  justified  withholding  the  payment  of 
rent.  He  avers  that  he  leased  certain  property  from  the 
plaintiff,  fronting  on  the  Mississippi  river,  which  embraced 
the  batture  in  front ;  but  that  he  has  been  deprived  of  the 
privilege  oflanding  boats  and  rafts,  and  cutting  up  thesame^ 
and  of  other  necessary  uses  of  the  batture,  by  a  prohibitory 
ordinance  of  the  city  council  of  New-Orleans ;  and  thaLthe 
plaintiff  has  not  maintained  him  in  the  enjoyment  of  the 
whole  property  leased.  He  further  states  that  he  is  damaged 
by  this  disturbance  to  the  amount  of  two  thousand  dollars 
per  annum ;  that  he  is  ready  and  willing  to  pay  the  rent 
due  after  deducting  two  thousand  dollars  per  annum,  until 
he  is  restored  to  the  full  enjoyment  of  the  property  leased. 
^  He  prays  for  judgment  in  his  favor. 

The  contract  of  lease  annexed  to  the  petition  was  made  by 
notarial  act  in  the  synallagmatic  form,  in  which  the  plaintiff 
leases  a  parcel  of  land  situated  on  both  sides  of  New  Levee- 
street,  in  faubourg  Delor,  and  running  to  the  Mississippi,  toge- 
ther with  all  the  buildings  and  improvements  thereon,  and 
also  such  batture  as  may  be  made  in  front  of  said  property, 
during  the  term  of  ten  years,  &c.  The  defendant  accepts 
the  lease,  and  on  his  part  agrees  to  pay  seven  thousand 
dollars  per  annum,  payable  quarterly,  and  commencing  on 
the  1st  of  January,  183d. 
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The  mayor  of  the  city  of  New-Orleans,  called  as  a  wit-  £*««»»  di". 
nesB  by  the  defendant,  testified  that  it  was  forbidden  by  a  city  ' 

ordinance,  passed  about  1832,  to  use  the  batture  within  the        ^^^^ 
incorporated  limits  of  the  city,  for  breaking  up  flat-boats ;  and       turitbb. 
that  deponent,  as  mayor  of  the  city,  had  given  orders  three 
times  to  remove  all  the  lumber  from  the  space  where  the 
new  levee  is  intended  to  be  run  in  front  of  the  upper  faubourg, 
and  fVom  the  space  in  front  of  said  levee,  &c. 

A  judgment  of  one  of  the  city  courts  against  the  defend** 
ant,  condemning  him  to  pay  twenty  dollars  fine  for  breaking 
up  flat-boats  on  the  Jeased  premi&es,  in  contravention  of  a 
city  ordinance  of  the  4th  February,  1835,  was  also  read  in 
evidence  on  the  part  of  the  defendant. 

The  district  judge  remarked  in  giving  judgment,  that  it 
was  proved  that  the  exclusive  use  of  this  batture  is  worth 
two  hundred  and  fifteen  dollars  per  month  for  breaking  up 
flat4)oat8,  and  cutting  up  rafts  for  fire-wood.  But  that  an 
ordinance  was  passed  since  the  date  of  this  lease,  (4th  FebrU'^ 
ary,  1835)  prohibiting  this  use  of  the  batture,  and  that  the 
lessee  had  been  condemned  to  pay  a  fine  under  said  ordinance. 
But  the  dilemma  put  on  the  defendant  by  the  plaintiflf  s  coun« 
sel,  seems  unanswerable :  either  the  city  ordinance  is  a  legal 
exercise  of  the  right  of  police,  or  it  is  not.  If  it  be  legal,  the 
defendant  was  bound  to  know  the  right  of  the  corporation  to 
pass  it,  and  his  duty  to  conform  to  it.  If  the  ordinance  be 
not  legal,  this  case  does  not  present  one  of  those  disturbances 
against  which  the  lessor  is  bound  to  defend  the  lessee; 
for  the  corporation  claims  no  right  in  the  premises,  but  only 
the  right  of  making  police  regulations  in  relation  to  them. 
The  lessee  must  protect  himself.     Lommna  Code^  2673. 

Nothing  is  said  in  the  lease  of  any  particular  use  to  which 
the  premises  were  to  be  applied  ;  and  if  any  thing  had'been 
said,  the  ease  could  only  have  come  within  the  provisions  of 
law.     See  Lotdriania  Code^  2669. 

Under  the  circumstances  of  the  case  and  the  prayer  for 
general  relief,  the  district  judge  was  of  opinion  that  judgment 
should  be  rendered  for  (he  sum  of  thirty -^five  hundred  dollars, 
the  amount  of  two  quarters'  rent,  with  interest,  the  last 
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EimBa  Dm.  ending  the  Slat  March,  1836  y  and  in  case  this  sum  was  not 
'  paid  within  thirty  days,  that  the  said  lease  be  cancelled  and 

cHAis        annulled.    From  this  judgment  the  plaintiff  appealed. 


TVmXSB. 


Pdrce,  for  the  plaintiff,  urged  that  the  judgment  of  the 
District  Court  was  erroneous,  in  this  :  the  lease  should  have 
been  cancelled  and  annulled  without  delay.  The  law  is 
positive,  and  the  court  had  no  right  to  extend  the  term. 
Louisiana  Codty  artick  2700. 

Ptestany  contra. 

J^Iartin,  /.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  claims  a  rescission  of  a  lease, 
on  the  ground  of  non-payment  of  the  rent,  on  the  part  of 
the  defendant  and  lessee. 

The  defendant  resists  the  action,  and  justifies  his  conduct 
in  withholding  payment  of  the  rent.  He  avers  that  the 
leased  premises  border  on  the  Mississippi  river,  and  that  the 
city  council  of  New-Orleans,  during  the  lease,  has  passed  an 
ordinance  prohibiting  the  use  of  the  batture  in  front  for 
cutting  up  boats  and  rafts  of  timber,  in  that  part  of  the  city 
and  its  faubourgs  in  which  the  leased  premises  are  situated. 
That  he  is  disturbed  in  his  enjoyment  of  the  whole  of  the 
property  included  in  the  lease,  in  consequence  of  said  city 
ordinance,  &c. 

The  District  Court,  in  rendering  its  judgment,  has  very 

WbOTBthci^  correctly  decided  that  the  alleged  disturbance,  or  restriction 

comply  with  the  of  privilege,  by  the  corporation  ordinance,  in  relation  to  the 

\^^  by  with-  batture  in  front  of  the  leased  premises,  affords  no  justification 

holding  Ae  rent  fy^  withholding  the  rent :  but  it  has  modified  its  judgment  on 

aa    it    beoomea  o  y  j      o 

due,  the  lesaor  equitable  grounds,  as  a  proper  case  for  the  exercise  of  equita- 
m^t  reaeindi^  ble  powers,  and  given  a  delay  to  the  defendant  of  thirty  days, 
the  leaie.  j^  ^hjch  to  pay  the  balance  of  the  rent  due,  and  thereby 

In   an   action         .,      ^   ^   i  r*u     i 

forthereaciaaon  avoid  a  total  rescission  of  the  lease. 

Sid*  eoT^'can-  ^^^  ^^®  expressly  prohibits  the  courts  of  this  state  from 
not  allow  any  exerclsiug  such  a  power  under  the  circumstances  of  this  case. 
8olaU<m! '     '*"  The  article  2700  of  the  Louisiana  Code  provides,  that  the 
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neglect  of  the  lessor  or  lessee,  to  fuliSl  their  engaffements,  may  Eastebw  Dxst. 
give  cause  for  a  dissolution  of  the  lease  in   the  manner  '       1_ 

expressed  concerning  contracts  in   general,  txctfi  that  the     beguillo»b 
judge  cannot  order  any  delay  of  the  dissoluticn.  tw. 

In  synallagmatic  contracts,  the  refusal  of  either  party  to    j^J^^^T^' 
perform  his  engagement,  entitles  the  other  to  his  liberation  tic  contracts,  the 

-1         c_  refutal  of  either 

therefrom.  Wty  to  comply, 

liberates        the 
other.  • 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
lease  of  the  premises  by  the  plaintiff  to  the  defendant,  be 
annulled  and  rescinded ;  and  that  the  latter  pay  costs  in 
both  courts. 


REGUILLO'S    HEIRS   VS.    LORENTE. 

APPEAL   FKOM   THE   COURT  OP  THE   THIRD   JUDICIAL    DISTRICT,   THE    JUDGE 

OF  THE   EIGHTH  PRESIDING. 

The  asaignment  and  transfer  of  an  instrument  of  writing,  containing  a 
conditional  promise  bj  the  maker  of  it  to  convey  a  tract  of  land,  on 
being  paid  the  difference  between  four  hundred  dollars  and  the  price  for 
which  it  was  purchased,  is  valid,  without  any  price  being  expressed  on 
the  face  of  it.  , 

Such  an  instrument  is  evidence  of  a  sum  of  four  hundred  dollars  having 
been  received,  coupled  with  a  conditional  obligation  to  convey  a  tract  of 
land. 

The  plaintiffs  sue  as  the  heirs  and  legal  representatives  of 
one  Policarpio  Reguillo,  to  recover  an  instrument  or  obliga- 
tion in  writing,  executed  by  one  John  Swift,  for  the  consi- 
deration of  four  hundred  dollars,  the  receipt  of  which  is 
acknowledged,  in  which  he  binds  himself  to  convey  to  said 
Policarpio  Reguillo  a  tract  of  land,  containing  fourteen 
superficial  acres,  and  which  is  assigned  to  the  defendant. 


24 


CASES  IN  THE  SUPREME  COURT 


Eaitkm  Dut.      The  defendant  pleads  a  general  denial  and  several  other 

*  matters ;  and  then  avera  that  for  a  valuable  and  legal  consi- 

BEGuiLw'a     deration,  the  said  instrument  was  transferred  and  assigned  to 

HEIA8  -. 

T«.  her.     This  instrument  of  writing  is  in  the  following  words  : 

^^  Received  of  Policarpio  Reguillo,  four  hundred  dollars. 
I,  have  bought  at  the  probate  sale  of  A.  C.  Duncan,  this  d^y, 
a  certain  tract  of  land  in  the  parish  of  East  Baton  Rouge, 
about  fourteen  acres,  for  a  sum .  between  four  and  five 
hundred  dollars,  which  I  promise  to  transfer  to  Mr.  Policarpio 
Reguillo,  when  and  how  he  may  desire,  on  condition  that  he 
pay  to  me  any  balance  that  may  (if  any)  be  due  on  it  after 
the  above  four  hundred  dollars,  which  is  the  condition. 

«  JOHN  SWIFT. 

«  Bayou  Sara,  22d  March,  1832." 

[assignment.] 
^^  IVfr.  John    Swift :   Having  assigned  over  to  Manuela 
Maria  Lorente  all  my  right,  title  and  interest  to  the  within, 
you  are  hereby  requested  to  make  the  within  named  transfer 
to  the  said  M.  M.  Liorente. 

"POLICARPIO  REGUILLO. 
«  Baton  Rouge,  2d  August,  1832.'' 

This  instrument  was  annexed  to  the  defendant's  answer, 
and  claimed  in  virtue  of  the  assignment.  The  plaintiffs' 
counsel  objected  to  its  introduction  in  evidence,  on  the  ground 
that  the  assignment  was  a  mere  nullity,  and  could  confer  no 
'  title,  there  being  no  price  or  consideration  for  the  transfer 
expressed  on  the  face  of  it.  The  court  overruled  the 
objection,  and  the  plaintiffs  took  a  bill  of  exception. 

The  cause  was  submitted  to  a  jury,  who  returned  a 
verdict  for  the  defendant ;  and  from  judgment  rendered 
thereon,  the  plaintiffs  appealed. 

R.  and  JV*.  A.  Ogden^  for  the  plaintiffs  and  appellants. 

Morgan^  contra. 


BuUard^  /.,  delivered  the  opinion  of  the  court. 
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BI6UILLO*S 

Hsnu 

LOBEMTB. 


The  plainti(Ts»  as  heirs  of  Policarpio  and  Margariie  Eabtehw  Dwt. 
Reguillo,  represent  themselves  as  owners,  by  inheritance  '     '  ' 

from  their  said  ancestors,  of  a  tract  of  land  of  fourteen  super- 
ficial arpents,  by  virtue  of  a  sale  from  John  Swift.  They 
complain  that  the  defendant  has  obtained  possession  of  the 
original  act  of  sale  or  conveyance  from  Swift,  and  refuses  to 
surrendet  it  to  them ;  and  they  pray  that  she  may  be  con- 
demned to  restore  to  them  the  original  act  aforesaid,  or  to 
pay  damages. 

The  defendant  alleges,  that  Policarpio  Reguillo  transferred 
to  her  the  written  obligation  of  John  Swift  to  convey  the 
tract  of  land,  and  that  the  same  is  her  property. 

The  document  under  private  signature  in  contest,  executed 
by  John  Swift,  purports  to  be  a  receipt  of  four  hundred  dollars 
from  Policarpio  Reguillo,  and  goes  on  to  recite  that  he, 
Swift,  had  purchased,  at  a  probate  sale,  a  tract  of  land  of 
fourteen  superficial  arpents,  for  a  sum  of  between  four  and 
five  hundred  dollars,  which  he  promises  to  transfer  to 
Reguillo,  when  and  how  he  may  desire,  on  condition  that 
he  pay  to  Swift  any  balance  which  may  be  due  over  and 
above  the  four  hundred  dollars.  The  assign- 

On  the  back  of  the  paper  is  an  assignment,  proved  to  have  fer  of  an  instno^ 
been  executed  by  Reguillo  to  the  defendant,  and  requesting  JJ^'Jiin^i™^: 
Swift  to  make  the  transfer  to  her.  ?**  h"**  pronu»e 

Judgment  having  been  rendered  in  favor  of  the  defendant  it,  to  eonvey  a 
on  this  evidence,  the  plaintiffs  appealed.  bSng''^plid**the 

Our  attention  has  been  called  to  a  bill  of  exceptions  in  the  <**ff«pence     be- 

-  ...._._  ^    .  .^  ,    tween  four  hun- 

record,  to  the  admission  of  evidence  of  the  assignment.  It  dred  dollars  and 
was  objected  to  on  the  ground  that  said  endorsement  was  a  wUcif"k  was 
mere  nullity,  and  could  transfer  no  title  to  the  defendant,  ^^*!JJi^^;^t  " 
there  being  no  price  or  consideration  for  the  assignment  price  being  ex- 
expressed  on  the  face  of  it.  ^rfit°"  ^ 
We  think  the  court  did  not  err.  The  assignment  docs  not  Such  an  instm- 
purport  to  be  a  sale,  but  a  transfer  of  a  conditional  promise  of  a  sum  of  four 
to  convey  a  tract  of  land,  on  paying  the  difference  between  K'^belSf'JS 
four  hundred  dollars  and  the  price  for  which  Swift  had  ««^«a,  coupled 
bought  it  at  the  probate  sale.  The  instrument  is  evidence  tionai  obligation 
of  a  sum  of  four  hundred  dollars  due  by  Swift  to  Reguillo,  ofuSr^'^'^* 
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I 

Eitmir  DiBT.  coupled  with  the  conditional  obli&ration  to  convey  the  land. 

June    ISSfi  .  o  rf 

'  The  evidence  does  not  show  that  either  party  has  a  legal 

iHeRAx*B      title  to  the  land,  as  it  is  not  proved  that  the  condition 
V9.  has  been  complied  with,  either  by  the  plaintiffs  or  by  the 

defendant. 


STOKXSITAL. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


Ingram's  heirs  vs,  stokes  et  al. 

APPEAL    FROM   THK  COUB.T   OF  THK   THIRD   JDDJCIAL   DISTRICT,   THE    JUDGR 

OF  THK    EIGHTH    PRESIDING. 

The  District  Coart  has  jurisdiction  in  a  suit  brought  to  recover  the  penalty 
in  a  curator's  bond,  in  an  action  on  the  bond  against  the  principal  surety. 

Where  judgment  is  demanded  in  the  District  Court,  personally,  against 
the  curator  of  the  absent  heirs,  who  iBfanetut  qficio^  and  to  compel  him 
to  pay  the  penalty  of  his  bond,  it  may  be  discharged  by  complying  with 
one  of  its  principal  oonditions:  that  of  rendering  an  account,  and 
paying  over  any  balance  in  the  curator's  hands. 

This  is  an  action  instituted  by  the  plaintiffs,  as  heirs  of 
Alexander  Ingrain,  deceased,  in  the  parish  of  East  Baton 
Rouge,  against  the  defendant  and  another  as  principal 
surety  in  a  curator's  bond  ;  in  which  they  claim  the  penalty 
therein,  amounting  to  sixteen  hundred  dpllars.  The  plaintiffs 
allege  that  the  defendant,  Stokes,  obtained  the  appointment 
of  curator  to  the  absent  heirs  of  said  decedent,  and  has 
received  the  property  and  effects  of  the  estate,  and  has  also 
failed  to  account  and  pay  over  the  proceeds  thereof,  and  that 
his  bond  is  forfeited  by  such  failure.  They  pray  judgment 
for  the  amount  of  the  penalty  of  the  bond  against  the 
principal  and  surety. 
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The  defendants  excepted  to  the  jurisdiction  of  the  District  Eastebk  Dist, 


Court,  because  the  subject  matter  in  controversy  is 
exclusively  cognizable  before  the  Court  of  Probates,  &c. 

It  appeared  from  the  pleadings  and  evidence,  that  the  year 
for  which  the  appointment  of  the  curator  had  been  prolonged, 
had  expired ;  and  that  he  had  not  rendered  any  account  of 
his  administration.  Tl)at  he  never  had  been  cited  to  render 
«  an  account  in  the  Court  of  Probates,  either  by  the  attorney 
of  the  absent  heirs,  or  by  the  heirs  present. 

The  district  judge  sustained  the  exception  to  the  jurisdic- 
tion of  the  District  Court.     The  plaintiffs  appealed. 

Elaniy  for  the  plaintiff  and  appellant,  contended  that  the 
District  Cotirt  has  jurisdiction,  and  was  the  proper  tribunal 
before  which  to  sue  the  curator  on  his  bond.  If  the  bond 
has  any  binding  force,  it  resolves  itself  into  an  obligation  to 
dOf  or  not  to  do  certain  things.     Louisiana  Code,  article  1920. 

2.  The  term  of  one  year  was  allowed,  in  which  to  perform 
the  obligations  of  the  bond,  and  within  that  time  the  curator 
was  bound  to  render  his  account.  After  that  time  we  can 
sue  on  the  bond.     Louisiana  Code^  articles  1179,  1883,  1920. 

3.  The  penalty  of  the  bond  may  be  claimed  by  suit  in  the 
District  Court,  without  ever  calling  on  the  curator  to  account 
io  the  Probate  Court.    5  Louisiana  Reports^  488.    4  Ibid.  539. 

4.  The  amount  of  the  penalty  is  primd  facie  evidence  of  the 
'  amount  due,  in  an  action  on  a  curator's  bond.     4  Martin^ 

Jf.  S.  481. 

5.  The  plaintiffs  had  a  right  of  action  against  the  principal 
and  surety  in  the  bond,  without  calling  for  the  rendition  of  an 
account  in  the  Court  of  Probates :  hence,  the  District  Court 
has  jurisdiction  in  this  case.     5  Louisiana  Reports^  322. 

R,  and  wfl.  JVt  Ogdeny  for  the  defendants. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  bond  given  by  one  of  the 
defendants,  as  curator  of  the  absent  heirs  of  Alexander 


June,  1836. 
IB  gram's 
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BAmap  Din.  Ingram,  deceased,  in  which  both  the  principal  and  surety 

'^'^  ^^^'    are  sued  for  the  penalty  of  the  bond. 

nresAx's  file  surety  made  default,  but  the  principal  excepted  to 

v§.  the  jurisdiction  of  the  District  Court,  on  the  ground  that  the 

subject  matter  of  the  action  is  exclusively  cognizable  before 

the  Court  of  Probates  of  the  parish,  before  whom  ke  is  ready 

to  account  for  all  the  matters  and  things  arising  out  of  the 

curatorship,  alleged  in  the  petition.     The  defendant  further 

excepted  to  the  action,  on  the  ground  that  all  the  heirs  had 

not  joined  in  the  suit,  and  that  his  wife  is  one  of  the  heirs  and 

no  partition  had  taken  place,  and  that  the  suit  is  consequently 

premature,  and  brought  before  a  court  without  jurisdiction 

roHone  materia. 

The  exception  to  the  jurisdiction  of  the  District  Court  was 
sustained,  and  the  plaintiffs  appealed. 

That  part  of  the  exception  which  relates  to  the  sufficiency 
of  the  petition  and  the  want  of  proper  parties,  may  be  laid 
out  of  view;  because,  if  the  plea  to  the  jurisdiction  be  sus- 
tained, it  is  clear  the  court  could  not  take  cognizance  of  any 
other  question  growing  out  of  the  case.     The  court  of  the 
first  instance  having  sustained  that  exception,  and  dismissed 
the  suit,  our  sole  inquiry  is,  whether  it  erred  in  so  doing;  and 
consequently,  the  arguments  which  have  been  addressed  to 
us,  to  show  that  no  breach  of  the  conditions  of  the  bond  has 
been  assigned  and  set  forth  in  the  petition,  can  have  *no 
application  to  the  question  presented  on  the  appeal. 
The  IMstriet      This  suit  is  brought  to  recover  the  penalty  of  the  curator's 
SetioB*^awit  ^^^^^^9  ^^^  "^^  ^^  compcl  him  to  render  an  account  of  his 
bitmkht  to  reco-  administration.     With   respect  to  the  surety,  the  District 
in   a  eiintor^  Court  had  clearly  jurisdiction.  It  was  so  decided  by  this  court, 
SSn'^in  &e  bo^  in  the  case  of  Elliott  vs.  White,  5  Louisiana  Reports,  322. 
a^nsttiieprin-      j^  the  case  of  Flint  vs.  Wells,  a  plea  to  the  jurisdiction  of 

(ipu  uid  surety.       t  i 

the  District  Court,  in  a  suit  upon  the  bond  of  a  former  curator. 

Where  jndK*  was  sustained;  but  it  was  on  the  ground  that  judgment  was 

STuiVhe^DuSct  not  asked  for  the  penalty  of  the  bond,  but  to  compel  a 

Court  penonaiiy  rendition  of  account,  and  for  damages  for  raal-administration. 

•gainst  the  cura-  '  ^ 

tor   of    absent  4  Louisiana  ReporiSy  539. 
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Judgment  is  demanded  in  this  case  personally,  againsl  a  Eartxrh  Dist. 
curator  of  abscDl  heirs^/who  i^ftaicius  officio^  and  to  compel  ' 

him  to  pay  the  penalty  of  his  hood,  which  may  be  discharged     akdkrsoh's 
by  complying  with  one  of  its  principal  conditions,  that  of  t«. 

rendering  an  account  and  paying  over  any  balance  in  his     ^^I''  * 
hands,  within  a  period  to  be  fixed  by  the  court.     Among  the 
exclusive  powers  of  the  Court  of  Probates,  that  of  compelling  y^";„  ^(Jw" 
administrators  and  curators  to  render  an  account  is  men-  J?^  Y^  compel 

him  to  pay  the 

tioned,  but  not  such  a  case  as  the  present.  We  are,  therefore,  penalty  of  his 
of  opinion,  that  the  pourt  erred  in  sustaining  the  plea  to  the  disciui^d*^  bv  . 
jurisdicUon.  r&prul 

pal    eonditiops : 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^  ^accwS^'anS 
judgment  of  the  District  Court  be  reversed  and  annulled ;  'pj^%  ov«r  »y 

•'       °  ,  ^  '  balaDce    m   the 

and  it  is  further  ordered,  that  the  case  be  reinstated  and  curator's  hands. 
remanded  for  further  proceedings,  according  to  law,  and  that 
the  appellee  pay  the  costs  of  this  appeal. 


Anderson's  executors  vs,   Anderson's  heirs.        l^_m\ 

APPEAK   FROM    THE  COUAT   OF   ^ROBATES  FOR   THE  PARISH    OF   BAST  BATON 

ROUOB. 

Where  the  wilf  does  not  give  the  seizin  of  an  estate  to  the  testamentary 
•  eRecators,  in  the  legal  or  technical  sense  of  the  word,  yet  when  the  heirs 
are  abeont  from  the  state,  and  the  executors  took  possession  of  the  whole 
estate,  as  they  clearly  had  the  right  to  do,  they  are  entitled  to  full  com- 
missions on  the  amount  of  the  inventory,  after  deducting  bad  debts,  ^c. 
In  the  absence  of  the  heirs,  the  testamentary  executors  who  are  put  in 
posaoBsion  of  all  the  property,  have  it  under  their  charge  and  responsi- 
bility, oven  when  there  is  no  express  or  legal  seizin  given,  and  are  entitled 
to  full  commissions. 


A 
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EiBTxitir  D18T.  Parole  evidence  is  admiauble  to  show  the  nature  and  extent  of  the  posses- 
sion of  the  estate  by  the  executors,  when  there  is  no  express  seizin  given 
by  the  will. 

After  the  executors  have  surrendered  the  estate  to  the  heirs,  legatees  who 
are  unpaid  have  a  direct,  action  against  the  heirs  for  the  amount  of  their 

legacies,  and  must  resort  to  it  for  redress. 

This  is  an  action  commenced  in  the  Court  of  Probates  for 
the  parish  of  East  Baton  Rouge,  by  the  executors  of  the  late 
John  Anderson,  in  which  they  present  their  account  of  the 
administration  of  the  decedent's  estate,  accompanied  by  the 
proper  vouchers,  with  a  detailed  statement  of  the  moneys 
received  and  disbursed  by  them.  They  allege  that  one  of 
them,  as  he  was  authorized  by  the  testator  to  do,  took  into 
his  possession  the  plantation  and  slaves  of  the  deceased,  and 
administered  them  from  August  to  October,  1833,  when  one 
W.  A.  Anderson,  for  himself,  and  as  attorney  for  the  other 
heirs,  caused  themselves  to  be  recognized  as  such,  and  were 
put  in  the  possession  of  said  property  and  estate. 

The  executors  further  allege,  that  they  are  bound  to  see 
that  the  provisions  of  the  will  are  carried  into  effect ;  but 
that  the  heirs  have  refused  to  do  so,  especially,  to  pay  a 
legacy  of  one  thousand  dollars,  bequeathed  to  Phebe,  a 
colored  woman,  and  also  a  negro  child,  borne  since  the  date 
of  the  will,  from  Louisa,  the  latter  of  whom  was  also 
bequeathed  to  Phebe. 

The  executors  likewise  claim  the  sum  of  two  thousand  and 
twelve  dollars,  as  a  commission  of  two  and  one  half  per  cent, 
on  the  inventory  of  the  testator's  succession,  amounting  to 
eighty  thousand  four  hundred  and  eighty -eight  dollars,  after 
deducting  two  thousand  four  hundred  and  eighty-eight 
dollars,  for  bad  debts. 

*  They  pray  that  they  may  be  allowed  and  may  have 
decreed  to  them  the  several  sums  and  objects  specified,  and 
for  the  purposes  alleged ;  and  that  the  account  of  their 
administration  be  approved  and  homologated,  and  that  they* 
be  discharged. 

The  attorneys  for  the  heirs  filed  exceptions  to  the  petition 
and  account  of  the  executors,  and  specially  deny  that  they 
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are  entitled  to  commissions  of  two  and  one  half  per  cent,  on  Eastkhh  Dwt. 
the  whole  amount  of  the  estate  of  the  decedent,  but  only  on  '  i836^ 

such  part  as  actually  came  into  their  possession,  to  wit,  the 
proceeds  of  sixty  bales  of  cotton,  sold  by  order  of  the  Court  of 
Probates,  the  executors  not  being  constituted  detavMTB  of  the 
estate  by  the  will.  The  defendants  also  except  to  so  much 
of  the  executors'  demand  as  requires  the  payment  of  one 
thousand  dollars  for  the  legacy  to  Phebe,  and  the  delivery  of 
Louisa's  child  to  her.  They  aver  that  the  Probate  Court  is 
without  jurisdiction  of  the  latter  claims,  the  District  Court 
alone  having  jurisdiction  of  such  matters.  They  conclude 
with  a  prayer  that  their  exceptions  be  sustained,  and  for 
general  relief. 

The  will  under  which  the  executors  acted,  is  in  the 
olographic  form,  and  contains  the  following  clauses,  to  wit  : 

"  I  hereby  will  and  bequeath  to  my  brother  William 
Anderson,  merchant,  in  Richmond,  Virginia,  Helen  Anderson 
and  Margaret  Young,  ray  youngest  sister,  both  residents  of 
the  same  city,  all  my  property,  real  and  personal,  to  be 
equally  divided  to  each,  except  the  following  donations,,  viz : 
I  leave  to  Phebe,  one  hundred  acres  of  land,  known  by  the 
name  of  Tagmnos  Places  with  all  the  improvements  thereon, 
and  four  negroes,  viz  :  Phil,  Jeanny,  Big  Louisa  and  Long 
Frank,  and  one  thousand  dollars  in  cash,  to  be  invested  in 
bank  stock.  At  the  death  of  Phebe,  the  said  land  and 
negroes,  and  increase,  to  become  the  property  of  a  yellow 
boy  by  the  name  of  Alexander,  son  of  Jeanny ;  and  in  case 
of  his  death,  to  revert  back  to  my  said  heirs.  This  I  do  for 
Phebe,  for  her  long  and  faithful  services  to  me. 

**  I  hereby  appoint  A.  Bird,  general  P.  Thomas  and  major 
Vail,  my  executors  of  this  my  last  will  and  testament,  and 
earnestly  request  them  that  every  thing  may  be  settled 
amicably  between  my  heirs,  and  that  no  law-suit  on  any 
account  shall  be  between  them.  If  they  cannot  agree,  let  it 
be  settled  by  arbitration,"  &c. 

The  testator  also  annexed  a  schedule  of  his  estate  to  the 
will,  estimated  by  him  at  one  hundred  and  seventeen  thousand 
and  one  hundred  dollars.     The  will  was  duly  admitted  to 
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Eastkrh  Dist.  probate,  two  of  the  executors,  Bird  and  Vail,  qualified  and 
-^'^^  ^^^^'     acted  under  it. 

On  the  trial,  the  plaintiffs  proved  by  witnesses  their  posses- 
sion and  seizin  of  Anderson's  succession.  This  testimony 
was  excepted  to  on  the  ground  that  no  parole  evidence  ,of 
seizin  or  possession  could  be  received.  The  will  must 
authorize  and  show  it. 

The  judge  of  probates  overruled  the  exceptions  of  the 
defendants.  He  considered  that  under  articles  1676  and 
1652  of  the  Louisiana  Code  the  executors  had  a  right  to  the 
seizin  of  the  estate,  and  that  under  the  will  they  had  posses- 
sion and  administered  the  whole  property  of  the  testator, 
and  that  they  were  entitled  to  their  commissions  on  the 
amount  of  the  inventory  as  prayed  for. 

Judgment  was  rendered  in  favor  of  plaintiffs  against  the 
defendants,  homologating  the  accounts  of  the  executors; 
allowing  them  their  full  commissions,  and  that  they  recover 
one  thousand  dollars  to  pay  the  legacy  to  Phebe,  and  the 
slave  child  of  Louisa,  born  since  the  date  of  the  will,  and  that 
(he  defendants  pay  costs.     The  latter  appealed. 


BrwMt  for  the  plaintiffs,  contended  : 

1.  That  the  executors  had  the  actual  possession  and  the 
seizin  of  the  testator's  estate,  as  appears  from  the  foce  of  the 
will  itself.  It  shows  that  the  heirs  were  all  non-residents, 
and  they  did  not  obtain  possession  for  several  months  after 
the  succession  was  opened. 

2.  In  the  construction  of  olographic  wills;  effect  should  be 
given  to  the  intention  of  the  testator,  as  gathered  from  all  the 
circumstances  of  the  case,  and  the  relative  position  and 
situation  of  the  parties.  It  is  not  to  be  expected,  that  inea 
unacquainted  with  the  niceties  of  the  law,  will  execute  their 
olographic  wills  with  that  technical  accuracy  specified. 
That  seizin  was  intended  to  be  given  to  the  executors  in  this 
case,  is  evident  from  the  general  power  conferred  on  them  to 
manage  the  estate. 

S.  The  Probate  Court  is  required  to  appoint  an  attorney  to 
represent  the  absent  heirs,  which  was  done  in  this  case,  as 
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they  were  all  absent.  He  is  to  act  until  the  succession  is  EAmns  Dut. 
liquidated  and  settled,  and  how  could  it  be  settled,  if  the      "^* 
executors  have  not  the  seizin?     Lomsiana  Code,   orHdts 
1654--5,  1705-«  and  8. 

4.  The  judgment  homologating  the  executors'  account,  is 
correct,  not  having  been'  opposed  by  the  attorney  for  the 
absent  heirs.  So  far  as  any  account  might  be  claimed  by  the 
heirs,  they  are  precluded  in  this  case,  by  the  judgment  and 
proceeding  putting  them  into  the  possession  of  the  estate, 
vihxchis  res  judicata,  3  Jtforrm,  481.  9/fttc(.,737.  2L<ndsiam 
Reports,  587.     Code  of  Practice,  1004,  1008,  997. 

5.  The  part  of  the  judgment  decreeing  the  payment  of  the 
legacy  to  Phebe,  and  the  delivery  to  her  of  the  slave  chfld,  is 
correct.  The  executors  are  required  to  see  the  provisions  of 
the  will  are  complied  with,  and  the  intentions  of  the  testator 
carried  into  effect.  Until  this  is  done,  the  executors  are  bound 
to  act.   Lomsiana  Code,  1655. 


T.  G.  4r  ^'  Morgan  and  Tttmer,  for  the  defendants. 


jESom  submitted  the  following  additional  points  on  the  part 
of  the  plaintiffs. 

1.  The  judgment  of  the  Probate  Court  is  contrary  to  law 
and  evidence,  and  should  be  reversed. 

2.  The  executors  had  not,  either  by  the  will  or  law,  seizin 
of  the  whole  estate,  and  could  not  charge  commission  there- 
on. See  Will,  Louisiana  Code,  articles  1652,  1653.  Jfapokon 
Code,  1026. 

3.  That  part  of  the  will  which  gives  a  donation  to  Phebe, 
contains  a  substitution ;  hence  it  is  null  and  void.  Louisiana 
Code,  arHcks  12,  1567.  5  MarHn,  JV.  S.,  302.  6  Louisiana 
Reports  321.  Therefore,  the  executors  could  not  demand  the 
slave  child,  nor  the  investment  of  the  one  thousand  dollars  as 
a  legacy. 

4.  There  is  no  proof  that  this  child  is  the  offspring  of 
Louisa,  or  that  Louisa  had  any  child  born  subsequent  to  the 
making  of  the  will. 

5 
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EASTiRit  DisT.      Btdlard  J.  delivered  the  opinion  of  the  court. 
Jttfu?,  1836.         rpi^^  executors  of  the  last  will  of  Anderson  having  surrcn- 
Ai«DBiuioH*8     dered  the  estate  to  the  instituted  heirs  before  the  year  of  their 
^        executorship  had  expired,  presented  their  account  of  adminia- 
^^mm"'*     tration  to  the  Probate  Court,  showing  a  small  balance  in  their 
hands  in  money.     They  pray  an  allowance  of  about  two 
thousand  dollars  for  their  commissions  on  the  amount  of  the 
inventory,  deducting  some  bad  debts.    They  further  demand 
of  the  heirs  to  pay  the  one  thousand  dollars  as  a  legacy  left 
by  the  will  to  a  servant,  who  had  been  emancipated  by  the 
will,  and  to  whom  that  sum  was  given  to  be  invested  in 
bank  stock,  but  which  the  executors  had  not  paid  or  invested 
during  the  time  they  were  charged  with  the  care  of  the  estate. 
They  further  demand  a  young  slave,  the  child  of  one  of  the 
slaves,  given  as  a  legacy  to  the  same  servant,  born  after  the 
will  was  made. 

The  heirs  made  opposition  to  the  account  thus  rendered, 
on  several  grounds,  most  of  which  are  not  now  insisted  on*, 
but  more  especially  to  the  amount  of  commissions,  and  to 
that  part  of  the  petition  which  relates  to  the  legacy  to  Phebe. 
They  deny  the  jurisdiction  of  the  Probate  Court,  and  the 
right  of  the  executors  to  recover  of  them. 

The  Court  of  Probates  allowed  full  commissions  asclaimed. 

Where  the  wiU  .     ^  ^   ,  r  .  j 

does  not  give  the  and  gavc  judgment  m  favor  of  the  executors  for  one  thousand 
ute*tothe*te8ta^  dollars,  to  be  invested  by  them  for  Phebe,  the  emancipated 
mentary  execa-  servant,  as  Well  as  for  the  younff  slave  :  and  the  heirs 

tors  in  the  legal  *  J         &  > 

or         technical  appealed. 

wonS,  yet  when  ^^  i*  contended  by  the  appellants,  that  by  the  will  the 
theheh^areah-  exccutors  had  uot  sciziu  of  the  property  of  the  estate,  and 
sute,  and  the  consequently,  according  to  article  1 676  of  the  Louisiana  Code, 
^sMsnmiofthe  they  are  not  entitled  to  commissions  upon  the  amount  of 
tib'^^dwf^ad  ^^^  inventory.  Admitting  that  the  will  by  its  terms  does  not 
a  right  to  do,  confer  the  seizin  in  a  legal  sense  of  the  word,  yet  the  next 
to^fiaTcommia-  article  of  the  Code  (1677)  declares,  that  "  if  the  executor  has 
mount^oftheiq-'^^*'  ^^  ^  general  seizin,  his  commissions  shall  only  be  on 
ventory  after  the  estimated  value  of  the  objects  which  he  had  in  his  pos- 
debto^  &c.         session,"  &c.     In  the  present  case,  it  appears  that  all  the 


OF  THE  STATE  OF  LOUISIANA.  85 

heirs  wette  absent  from  the  state,  and  that  the  executors  pro-  E*»raiw  Dwt. 
ceeded  to  take  possession  of  all  the  property  of  the  estate^  ' 

as  they  had  clearly,  under  such  circumstances,  a  right  Co  do.     akdmboh's 
The  seizin  spoken  of  in  the  Code  is  derived  from  the  testa-  «*. 

mentary  law  of  France.  According  to  the  doctrine  of  Pothier,     ^HifM.''  * 
duch  seizin  is  not  incompatible  with  that  of  (he  heir,  for  it  is     in  the  absence 
not  a  true  possession  ;  the  executor  possesses  in  the  nan)e  of  testamentMy  ex- 
the  heir,  and  it  is  the  heir  who  is  the  real  possessor :  the  ecutow  who  arc 

',  n    I-      put  in  possession 

executor  is  constituted  sequestrator  of  the  property.  Potruer  ofaiitheproper- 
des  Testamensy  90.  When  seizin  is  not  given  by  the  will,  the  Seir*chMw"a^ 
heirs  may  retain  possession,  except  so  far  as  it  may  be  UQces-  "''P**"?^  ,7' 

•'  *  , »  r  J  ^  esen  when  there 

sary  to  pay  debts  and  legacies.  But  in  the  present  case,  the  is  no  express 
executors  were,  in  the  absence  of  the  heirs,  instituted  by  the  glvenfand  'are 
will,  put  in  possession  of  all  the  property  ;  and  it  was  under  ^"^^^gf"^* 
their  charge  and  responsibility,  until  the  heirs  appeared  and  Paroie  evi- 
poesesBion  was  delivered  to  them.  To  show  the  extent  of  g^e^to'sho^the 
their  real  possession,  we  think  the  parole  evidence  excepted  nature  and  ex- 

,  -iTki**!  1  •/.  te<»t  of  the  po8- 

lo  was  properly  received.  Beuevmg  that  the  possession  of  session  of  the 
the  executors  was  legal  and  beneficial  to  the  heirs,  we  are  of  e^tOTs^  ^wSn 
opinion  that  they  are  entitled  to  commissions  according  to  the  ^«re  is  no  ex- 

.  1       ^    I       ^    1      .  .      -.  press         seizm 

article  of  the  Code,  just  cited.  given    by    the 

As  it  relates  to  a  legacy  of  one  thousand  dollars,  to  be  ^/^    ,^ 

:  ~  J   .     1       ,  1    ?     i.    1         .  1  ,   .  After  the  cxc- 

invested  in  bank  stock  for  Phebe,  the  executors  would  have  cators  have  but- 
been  authorized  to  retain  suflScient  funds  in  their  hands  to  tote^olhe^eiw^ 
execute  that  part  of  the  will.     But  they  appear  to  have  sur-  legatees  who  are 

■^  .,  .^rr  unpaid  have  a  di- 

rendered  the  whole  without  insisting  upon  that  right ;  and  rect  action    a- 
the  will  being  as  obligatory  on  the  heirs  to  deliver  the  legacy  Srdieamoun^of 
as  upon  the  executors,  the  legatee  who  is  not  joined  in  the  Jj^d^^murt^wrt 
present  suit,  has  a  direct  action  against  the  heirs,  for  this  to  it  for  redress. 
purpose.     We  are,  therefore,  of  opinion,  that  the  Court  of 
Probates  erred  in  rendering  judgment  against  the  heirs  for 
thai  sum  and  for  the  child  of  one  of  the  slaves,  bequeathed 
to  Phebe. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  reversed  and  annulled ; 
and  it  is  further  considered  and  adjudged,  that-the  account 
rendered  by  the  executors,  be  confirmed  and  approved,  and 
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EAnnH  Diirr.  that  tbev  retain  in  their  hands  the  balance  of  five  hundred 

*  and  fifty-eight  dollars  and  twenty-six  oents ;  and  that  they 

MM9BOS      recover  from  the  heirs  the  further  sura  of  fourteen  hundred 

ui  cmBDiTosa.  and  fifty-three  dollars  and  ninety  four  cents,  with  costs  in  the 

Probate  Court ;    those  of  the  appeal  to  be  paid  by   the 

plaintiffs  and  appellees. 


PASSEBOIf  V8.    HIS   CREDITORS. 

AFPBAL   FROM    THB   PARIBH    COUBT    FOR  THl    rARIBH    AND  CITT  OP 

NEW-ORLEANS. 

When  the  Sopreme  Court,  on  examining  and  weigrhing  the  evidence  on 
which  the  verdict  is  foonded,  is  unable  to  agree  with  the  jury,  and  jus- 
tice requires  it,  the  case  will  be  remanded  for  a  trial  de  nmie- 

This  case  has  already  been  before  this  court  See  9 
Lovisiana  Reports^  189. 

On  the  return  of  the  case  to  the  Parish  Court,  it  was  tried 
on  the  opposition  of  Brette  &  Vincent,  on  a  charge  of  fraud 
against  the  insolvent,  sworn  to  by  Edward  Vincent.  The 
case  on  this  charge  was  submitted  to  a  jury,  with  a  mass  of 
testimony,  taken  by  the  respective  parties,  who  returned  a 
verdict  of  ^*not  gtit%."  From  judgment  confirming  this 
verdict,  the  opposing  creditors  appealed. 

Mcrphg  and  OraiUuy  for  the  plaintiff  and  insolvent,  made 
the  following  points : 

1.  The  Supreme  Court  has  no  jurisdiction  in  a  case  of  this 
nature,  there  being  no  specific  sum  of  money  in  controversy. 
See  the  second  section  of  the  fourth  article  of  the -CofMtUutkm 
of  Idmriana. 

2.  The  jury  are  the  sole  judges  in  a  question  of  fraud, 
set  up  against  an  insolvent.     See  sections  18, 19,  20  and  21 

'  of  the  Insolvent  Law  of  1817. 

3.  In  this  case  there  is  no  oath  of  the  proper  party  at  the 
foot  of  the  opposition,  as  required  by  law ;  no  man  can  swear 
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by  proxy,  uolees  expressly  authorized  by  law.    See  Foudier's  ,Ba»t«»h  Di«r. 
ewe,  7  Lomtima  RepwU.  '  ^"^  '"*• 

4.  In  any  event,  the  verdict  of  the  jury  must  be  main-       batdil 
tained,  the  same  being  in  conformity  with  the  law  and  wbbbx's' Esnu. 
evidence  adduced. 

5.  The  Supreme  Court  will  not  disturb  the  verdict,  unless 
rendered  manifestly  in  opposition  to  the  evidence. 

On  these  points,  the  appellant  relies  for  the  confirmation  of 
ifae  judgment  rendered  in  his  behalf. 

SoviU  and  MurcUy  for  the  opposing  creditors  and  appellants. 

Martin  J.,  delivered  the  opinion  of  the  court. 

In  this  case  there  is  a  verdict  for  the  insolvent.  We  have  Where  theSu- 
carefuUy  examined  and  weighed  the  evidence  on  which  it  or^^^ezamining 
was  rendered,  and  it  is  impossible  for  us  to  concur  with  the  Sjf  eriJ^f^oS 
jury.     It  appears  to  the  court  that  justice  requires  a  trial  ^w<*  ^  ▼«•- 

de  novo.  is  unable  to  9^ 

gree    vith    the 
51179  and  juatioe 

•    It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  "^'^^^u^Jl*! 
judgment  of  the  Parish  Court  be  annulled,  avoided  and  manded  for  a 
reversed  ;  the  verdict  set  aside  and  the  cause  remanded  for  a  ^       "^^* 
new  trial ;  the  costs  to  be  paid  out  of  the  proceeds  of  the 
ceded  property. 


HAYDEL   V8,    WEBRE's    HEIRS. 

APPEAL   fftOM    THE    COUET   OF   PEOBATES   POE   THE    PAEI8H   OF   ST.   JOHN 

THE   BAPTIST. 

c 

The  certificate  of  the  clerk  which  only  states  **thsX  the  record  contains  a 
tme  and  correct  copy  of  the  documents  on  file,  and  transcript  of  all  the 
procciiingB  had  in  the  Court  of  Probates,"  but  is  silent  as  to  the  evidence, 
of  the  eaee,  is  insufficient,  and  the  appeal  will  be  dismissed. 

This  is  an  action  of  partition  instituted  by  Adelaide  Webre, 
wife  of  U.  Haydel,  to  provoke  a  partition  and  division  of 
the  estate  of  her  deceased  father,  the  late  Jean  Webre.    The 
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Eaotbui  Dut.  other  heirs  were  all  made  defendants.    A  partition  was  made 
'^^'^  ^*^'     and  homogated  by  a  judgment  of  the  Court  of  Probates,  from 
iMTDBL       which  D§8ir6e  Webre,  one  of  the  defendants,  appealed. 
w£B&s?'iuiBa.      The  clerk  of  the  Court  of  Probates  certified  the  record,  as 

follows: 

^.  I>  Adolphe  Sorapurn,  clerk  of  the  Court  of  Probates,  in 

and  for  the  parish  of  St.  John  the  Baptist,  do  certify  the  fore* 

going  ninety-six  pages,  to  contain  a  true  and  correct  copy  of 

all  th^  documents  on  file,  and  transcript  of  all  the  proceedings 

•  had  in  the  Court  of  Probates  afor^fsaid,  in  the  case  of,'*  &c. 

Morphyy  for  the  plaintiff,  moved  to  dismiss  the  appeal  ia 
this^case,  on  the  ground  that  the  certificate  of  the  clerk  was 
insufficient  to  enable  the  court  to  examine  the  case  on  its 
merits,  and  cited  7  Lomriana  Reports  537. 

No  counsel  appeared  for  the  appellant. 
TheoertifiMtA      BuUard  J.  delivered  the  opinion  of  the  court. 

of    the     elei^ 

idiiohoniTfUtei  In  this  case  the  appellee  claims  the  dismissal  of  the  appeal, 
eontaiM  a  true  <M^  ^^^  ground  that  the  transcript  contains  no  statement  of 
ttdedrreetooKr  facts,  and  no  sufficient  certificate  of  the  clerk  or  the  iudge, 

of  the  dociunentB  '  j      o  > 

on  file,  andtruH  to  enable  this  court  to  examine  the  case  on  the  merits: 
proMsedings  had      1*he  clerk  certifies  that  the  record  contains  a  true  and  cor- 

StSlSe?»^but  ^^^^  ^^Py  ^^  *'^  ^^®  documents  on  file,  and  transcript  of  all 
is  nient'  as  to  the  proceedings  had  in  the  Court  of  Probates,  but  is  silent  as 
the  ease,  is  in-  tothe  evidence  upon  which  the  case  was  decided.  This  is 
Sf *apS^  {hu  cl^ai'ly  insufficient,  there  being  no  bill  of  exceptions,  nor 
be  dismissed,     any  assignment  of  errors. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed,  with 
costs. 
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EAvrvRH  Drar.' 
SAUL  V8.   MA6EE.  Jimg,   1836. 

8AUL 
APPEAL  FJtOM   THE   PARISH   COURT   FOR   THE    PARISH    AND   CITY    OF  ^^ 

NEW-ORLEANS.       .  IfAeEE. 

When  the  decision  of  the  case  depends  solely  on  matters  of  facii  and  the 
evidence  supports  the  judgments  it  will  not  be  disturbed. 

This  is  a  redhibitory  action  for  the  rescission  of  the  sale  of 
a  slave,  and  to  recover  back  the  price. 

The  plaintiff  alleges  he  purchased  a  female  slave  from  the 
defendant,  for  seven  hundred  dollars,  about  tiine  or  ten 
months  ago ;  and  that  she  had  been  sick  of  a  pulmonary 
complaint  ever  since,  which  has  cost  him  in  nursing  and 
medical  attendance,  upwards  of  one  hundred  and  fifty  dollars. 
That  that  defendant  has  refused  to  take  back  said  slave, 
although  tendered  ;  and  that  he  resides  out  of  the  state,  but 
has  property  and  effects  within  the  jurisdiction  of  the  court. 
He  prays  for  an  attachment,  and  judgment  rescinding  the 
sale,  and  for  a  return  of  the  price,  expenses  and  interest. 

The  defendant  pleaded  a  general  denial.  During  the 
pendency  of  the  suit,  the  slave  died,  and  a  supplemental 
petition  was  presented,  stating  the  fact,  and  claiming  one 
hundred  dollars  for  funeral  charges. 

Thecase  was  submitted  to  the  parish  judge  on  the  pleadings 
and  evidence,  who  was  of  opinion  the  plaintiff  proved  the 
existence  of  a  redhibitory  vice,  to  wit,  pulmonary  consump- 
tion, al  the  time  of  sale,  and  that  he  tendered  the  slave  to  the 
defendant  before  suit.  Judgment  was  rendered  rescinding 
the  sale,  and  decreeing  the  return  of  the  price  with  interest, 
and  seventeen  dollars  for  funeral  expenses  and  costs.  The 
defendant  appealed. 

T.  Stiddly  for  the  plaintiff. 

Peircej  contra. 

Mathews^  /.,  delivered  the  opmion  of  the  court. 

This  is  a  redhibitory  action,  in  which  the  plaintiff  claims 
the  rescission  of  the  sale  made  to  him  by  the  defendant  of  a 
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EABBsur  Dmt.  female  slave,  and  restitution  of  the  price,  being  seven  handred 
*  ^^^'     dollars.     The  suit  was  commenced  by  attachment ;  and 
ALUK        property  and  credits  in  the  hands  of  Hagan,  Niven  &  Co^ 
FBTTATixr.      were  attached,  &c. 

Judgment  for  the  plaintiff  was  rendered  in  the  court  below, 

from  which  the  defendant  appealed. 

The  redhibitory  disease  is  alleged  to  have  been  pulmonary 

When  the  de-  Consumption,  of  which  the  slave  died  before  judgment  was 

depends  ^Mieij  Tendered,  but  after  the  commencement  of  the  suit.    Before 

on  .matters  of  her  death  she  had  been  tendered  to  the  seller.     The  decisioa 

ikei«  snd  the  cvi" 

dence  supports  of  the  cause  depends  solely  on  matters  of  fact ;  and  we  are 
wUi''nofbe°dis^  ^^  Opinion  that  the  evidence  supports  the  judgment  of  the 
lorbed.  Parish  Court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs  in  both 
courts. 


ALLEN  M.    PEYTAVIN. 

APPJBAL    PROIf  THE   COURT  OF   THE   SECOND   JUDIClAIi   DISTRICT,  THE 

JUDGE   THEREOF   PRESIDING. 

Where  the  defendant  assigned  for  error,  that  the  case  was  taken  np  and 
tried  ex  parte^  without  notice  to  him,  and  without  it  appearing  to  have 
been  fixed  for  trial  during  term  time :  Held,  that  it  is  to  be  presumed 
the  court  proceeded  according  to  law,  and  its  rules  of  practice,  until  the 
contrary  is  shown. 

The  reasons  given  ftx"  &  judgment,  that  ^  the  law  and  evidence  are  in 
favor  of  the  plaintiff,"  are  sufficient  to  make  it  valid  and  constitutioaal. 
No  particular  law  is  required  to  be  cited. 

The  defendant  cannot  complain  that  the  judgment  does  not  conform  to  the 
prayer  of  the  petition  when  it  is  given  for  a  less  sum  than  was  adced. 
Such  a  complaint  would  come  with  a  better  grace  from  the  plaintiff. 
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This  18  an  actioa  on  an  account,  annexed,  for  professional  EAOTKnir  Diar: 


services  in  the  capacity  of  an  attorney  at  law. 

The  plaintiff  alleges  that  the  defendant  owes  him  the  sum 
of  fifteen  hundred  and  ten  dollars  for  professional  services 
rendered  during  the  three  preceding  years,  in  the  courts  of 
the  two  parishes  of  Ascension  and  Assumption.  He  prays 
judgment  for  said  sum. 

The  defendant  denied  generally  the  allegations  in  the 
petition. 

There  is  no  evidence  in  the  record,  except  the  pleadings. 
The  district  judge  decided  that  ^*  the  plaintiff  having  proved 
the  allegations  in  his  petition,  and  the  law  and  evidence 
being  in  his  favor,"  he  is  entitled  to  judgment  for  thirteen 
hundred  and  twelve  dollars  and  costs  of  suit. 

The  defendant  appealed  from  this  judgment,  and  assigned 
matter  for  error  as  apparent  on  the  face  of  the  record,  as 
stated  in  the  opinion  of  the  court. 

RoselkUf  for  the  appellant. 

No  counsel  appeared  for  the  appellee. 

BuUardy  J.  delivered  the  opinion  of  the  court. 

The  appellant  claims  the  reversal  of  a  judgment  rendered 
against  him  on  errors  assigned  by  him  as  apparent  on  the 
face  of  the  record. 

1.  That  the  case  appears  to  have  been  taken  up  and  tried 
ex  partCy  without  notice  to  the  defendant,  and  it  does  not. 
appear  that  it  was  fixed  for  trial  during  term  time. 

2.  That  no  law  was  cited  by  the  judge,  nor  sufficient 
reasons  given  for  a  judgment  rendered  contradictorily. 

S.  The  judgment  is  not  in  conformity  with  the  condusions 
and  prayer  of  the  petition. 

I.  With  respect  to  the  first  assignment  of  errors,  we  are  of 
opinion,  that  we  cannot  presume  that  the  trial  took  place  out 
of  term  time.  The  case  was  at  issue,  and  the  judgment  is 
regularly  signed  by  the  presiding  judge.    It  is  to  be  presumed 


June^  1836. 

.11       I    ■ » .1 

ALLIN 

tw. 

FXTTAVIH. 


Where  the  de- 
fendant assign- 
ed for  error,  that 
the  case  wns 
taken  up  and 
tried  ex  fxirte^ 
without  notice  to 
him,  alnd  with- 
out it  appearing 
to  have  been 
fixed  for  trial 
during;  term 
time :  Heid^  that 
it  is  to  be  pre- 
sumed the  court 
proceeded  ao- 
eording  t»  law 
and  its  rules  of 
practice,  until 
the  contrary  is 
shown. 

The  reasons 
riverl  for  (he 
judgment,  that 
the  lav  and  eyi- 
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EisTKBir  DisT.  that  the  court  proceeded  according  to  law,  and  its  rules  of 

JtOTg,  1836.     practice,  until  the  contrary  is  made  apparent. 

BAjfKB  II.  The  reason  given  for  the  judgment  is,  that  the  law  and 

Bm%,        ^^^  evidence  are  in  favor  of  the  plaintiff.     It  is  true  no  parti- 

denceare  in  fa-  cular  law  IS*  Cited  by  the  judge,  and  this  court  has  often 

tS  arev^dent  ^^^^^  ^^^^  reference  to  a  particular  law  is  not  essential  to  the 

to  make  it  valid  validity  of  a  judgment;  but  it  would  be  difficult  to  imagine  a 

and       oonatitu-  ,  •^  ^  ,  .  .        ,    ^      ,  i  i  • 

tionai.  No  par- better  reason  for  condemning  the  defendant,  than  that  the 
qSSS^to"  te  l^w  ^«^  evidence  are  both  against  him.  4  Martin,  463, 316. 
*'i^  .  r  .      6  '^W-*  202. 

The  defendant  . 

cannot  complain  III.  The  plaintiff  sued  for  a  larger  sum  than  that  for  wbich 
ment  doea^not  judgment  was  rendered  ;  and  the  appellant  lastly  complains 
conform  to  the  that  the  judgment  does  not  conform  to  the  prayer  of  the 

prayer  of  the  pe-  .  . 

tition,.vhen  itis  petition.  ~  Such  a  Complaint  would  come  with  a  better  grace 
S^  dSn*  !^  frona  ihe  plaintiff. 

asked.    Such   a 
complaint  would 

come  with  a  bet-      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  *the 

ter  moe    from  »  ^        »        j      o 

the  plaintiff.       judgment  of  the  District  Court  be  affirmed,  with  costs. 


BANKS   V8.    BOTTS. 

f 

APPEAL    FROM   THE    PARISH    COURT    FOR    THE    PARISH    AND   CITY    OP 

NEW-ORLEANS. 

In  a  ledhibitorj  action,  where  the  evidence  failed  to  satisfy  the  jary  thai 
the  disease  of  which  the  slave  died,  made  its  appearance  within  three  days 
afler  the  sale,  the  plaintiff  cannot  avail  himself  of  the  legal  presumption 
in  such  cases.  ' 

When  the  presumption  of  a  redhibitory  disease  ceases,  the  buyer  may  still 
prove  the  fact  that  the  disease  existed  at  the  time,  or  within  three  days 
after  the  sale. 

Where  the  matter  in  contest  is  left  doubtful  by  the  evidence,  and  the 
question  is  one  of  fact,  the  verdict  of  the  jury  will  not  be  disturbed. 

This  is  a  redhibitory  action,  for  the  rescission  of  the  sale 
and  return  of  the  price  and  expenses  of  a  slave,  which  is 
alleged  to  have  dio^  of  a  redhibitory  disease. 
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The  plaintiff  alleges,  thai  he  purchased  a  slave,  named  Easmbk  Dibt. 
William,  from  the  defendant,  by  public  act,  dated  the  2Sd  of    •^"^'  ^^^^- 
June,  1835,  for  six  hundred  dollars,  warranted  free  from  all        "^JJ^" 
redhibitory  defects  and  vices ;  that  within  three  days  after        bottb. 
the  sale,  the  said  slave  fell  sick  of  the  small  pox,  and  soon 
afterwards  died.     He  prays  for  the  recisdion  of  the  sale,  the 
return    of   the    price,    together  with  seventyrfive   dollars, 
expended  for  medical  attendance,  &c.,  and  an  attachment 
against  the  defendant's  property. 

The  defendant  pleaded  a  general  denial ;  and  specially 
denied  that  the  slave  was  diseased  at  the  time,  or  within  three 
days  of  the  sale,  as  alleged,  but  that  he  was  sound  and 
healthy. 

Upon  these  issues  and  pleadings,  the  cause  was  submitted 
to  a  jury,  on  the  evidence  produced  on  both  sides,  who 
returned  a  verdict  for  the  defendant.  From  judgment 
rendered  thereon,  the  plaintiff  appealed. 

T.  SlideU  for  the  plaintiff. 

1.  The  disease  of  which  the  slave  died,  discovered  itself 
within  three  days,  subsequent  to  the  sale,  and  hence  the 
plaintiff  is  entitled  to  the  action  of  redhibition. 

2.  But  even  if  the  court  should  not  be  satisfied  that  the 
(jisease  made  its  appearance  outwardly,  or  by  clear  and  mani- 
fest symptoms,  within  three  days  after  the  sale,  yet  it  is 
clearly  shown  by  the  testimony  of  physicians,  that  judging 
from  the  time  when  the  external  symptoms  of  pustules 
appeared,  the  disease  must  have  certainly  existed  in  the 
system  of  the  slave  anterior  to  the  sale.  The  testimony  of 
medical  men,  when  unequivocally  given  on  a  medical  point, 
and  when  uncontradicted,  is  as  admissible  and  binding  as 
the  testimony  of  an  eye  witness  to  a  fact.  Starlae  on 
Evidence,  part  1,  section  50.  CuUibet  in  a^te  sua  credendum  ^*^^ 
est.    Also,  5  Louisiana  Reports,  276. 

3.  The  second  clause  of  the  article  2508  of  the  Louisiana 
Code,  raises  the  presumption  that  the  disease  existed  before 
the  sale,  if  within  ^three  days  it  has  made  its  appearance ; 
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EAfTiRK  DiBT.  but  this  does  not  debar  the  party  from  showing  its  previous 
''*^*  '^'     existence,  if  it  has  made  its  appearance  after  the  three  days. 
Bivu        Landreaux  vs.  Campbell^  8  Martin,  JV*.  S.y  479. 

4.  There  is  some  conflict  in  the  testimony  as  to  what  boat 
the  slave  was  sent  in,  Co  the  plantation  of  plaintiff;  but  any 
difficulty  on  this  subject  is  removed  by  the  admission  on 
record  of  the  defendant,  of  the  identity  of  the  slave  who 
died  with  the  one  sold. 

PresUm  for  the  defendant. 

1.  This  case  turns  on  mere  questions  of  fact,  and  the 
evidence  fully  justifies  the  verdict  of  the  jury. 

2.  To  maintain  the  redhibitory  action,  it  must  be  proved 
that  the  disease  existed  t>efore  the  sale.  Laumana  Code^ 
«508. 

d.  If  it  is  shown  to  have  appeared  within  three  days  after, 
the  case  raises  the  presumption  that  it  existed  before  the 
sale.  But  m  this  case  it  is  not  proved  that  the  disease 
appeared  within  three  days ;  and  if  it  were,  the  testimony 
of  several  of  the  witnesses  is  positive,  that  the  slave  was 
perfectly  well  when  he  was  sold.  This  destroys  the 
presumption  of  law. 

4.  The  testimony  shows,  that  the  slave  took  the  small  pox 
on  his  way  up  the  river  on  a  steam-boat  to  the  plantation  of 
the  plaintiff.  This  is  a  sudden  disease,  but  it  is  not  incura- 
ble ;  and  ev€n  if  it  had  existed  at  the  time  of  sale,  it  is  not  a 
ground  of  redhibition. 

5.  The  death  and  loss  of  the  slave  was  therefore  not  occa- 
sioned by  the  incurable  character  of  the  disease,  but  by 
exposure  and  accidental  circumstances  over  which  the 
defendant  had  no  control,  and  for  which  he  is  in  noway 
liable. 

Btdlardy  J,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  the  plaintiff  sues  the  vendor 
to  recover  back  the  price  of  a  slave,  who,  he  alleges,  died 
shortly  after  the  sale  of  the  small  pox,  which  disease  he  had 
contracted  previously  to  the  purchase. 
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The  defendant  denied,  in  his  answer,  the  existence  of  the  Eastewt  Dm, 
disease  at  the  time  of  the  sale,  and  alleged  that  the  slave     '^^^  "^' 
was  then  sound  and  in  good  health.  bajkws 

This  issue  was  submitted  to  a  jpry,  whose  verdict  was  in        botts. 
favor  of  the  defendant,  and  the  plaintiff  appealed,  after  an 
ineffectual  motion  for  a  new  trial. 

The  evidence  did  not  satisfy  the  jury  that  the  disease  of  in«  redhibito- 
which  the  slave  died,  made  its  appearance  within  three  days  the  evidenee 
after  the  sale,  and  consequently  the  plaintiff  cannot  avail  hini-  SSe  joir  thjf the 
self  of  the  legal  presumption  established  in  such  cases.  But  ^■*^^*^'^^'* 
we  accede  to  the  proposition  advanced  by  his  counsel,  that  made  its appew^ 
this  does  not  preclude  him  from  furnishing  evidence  that  in  Slm^lSCT^'^Se 
point  of  fact  the  disease  did  exist  at  that  time.     On  this  «*«. J^e  piain- 

.  ,  eannotaTail  Dim- 

point  much  evidence  was  given  on  both  sides.     On  the  part  self  of  the  legal 

of  the  vendor  it  is  shown,  that  the  sale  took  place  on  the  SSTSSeir' 
S3d  of  June,  and  that  the  slave  remained  at  the  house  of   When  the  vre- 
Mr.  Jacobs  until  the  25th,  when  he  was  put  on  board  a  |!^^Utoi7^di»^ 
steam-boat,  to  be  sent  to  Lafourche ;  that  during  the  time  ^  *^***^''J£ii 
he  remained  at  Jacobs's,  he  exhibited  none  of  the  symptoms  prove  the  &et 
of  small  pox,  and  that  no  cases  of  that  disease  had  occurred  existed^  at"^ 
at  his  establishment  for  two  months.     On  what  day  the  ^  ^  TllSS 
disease  made  it^  appearance,  is  not  very  clearly  established,  the  sale. 
It  was  during  the  voyage  to  Lafourche,  and  he  died  on  the 
10th  July.     According  to  the  opinion  of  medical  men,  the 
slave  may  have  caught  the  infection  after  the*  25th  of  June,       vi^here  the 
or  it  may  have  existed  in  the  system  at  that  time.     The  S^^^J^tf^ 
matter  is  left  doubtful  by  the  testimony  in.  the  case.    The  i>y  tte  cndenoe, 
question  is  one  of  fact,  and  on  a  careful  examination  of  the  i8oiieoffaet,the 
evidence  submitted  to  the  jury,  we  are  unable  to  discover  j^wui^ot^h^ 
that  it  preponderates  so  decidedly  in  favor  of  the  plaintiff,  dirtnrbed. 
as  to  authorize  us  to  disturb  the  verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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ElBTXEV    DltT. 
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POTDRIS 


P07DRAS  VS.   TU880X. 


tV*  APrEAL   PROM   THE    COURT   OF   THE    FOURTH   JUDICIAL  DISTRICT,  THE 

TUSMir.  *  .    ^ 

JUDGE   THEREOF   FEE8IDINO. 

Where  a  contract  of  sale  of  certain  slayes  for  a  fixed  price  in  money,  is  ex- 
ecuted by  a  notarial  act,  and  the  next  day  the  vendee  executes  a  private 
act  to  the  vendor,  in  which  she  proposes  to  give  him  certain  property  in 
France,  for  the  price  of  said  slaves,  if  on  inquiiy  the  vendor  accepts  it, 
and  no  acceptance  is  shown,  but  the  property  is  proved  to  be  of  no  value: 
Htld  that  these  acts  import  two  separate  contracts ;  the  first  is  perfect 
and  executed,  and  the  second  of  no  effect. 

A  debtor  offering  to  her  creditor  certain  property  which  is  of  no  value,  in 
payment  of  a  contract,  is  not  entitled  to  notice  of  his  refusal  to  accept 
and  receive  it.  It  is  equivalent  to  offering  property  to  which  she  had 
no  title,  and  she  is  in  the  situation  of  a  drawer  of  a  bill  without  funds  in 
the  hands  of  the  drawee,  when  notice  of  protest  is  unnecessary. 

This  suit  originally  commeDced  in  the  via  ezecutiva  by  the 
plaintiff,  to  enforce  his  demand  against  three  slaves,  which  he 
had  previously  sold  to  the  defendant,  for  the  sum  of  two 
thousand  two  hundred  dollars,  the  payment  of  Which  was 
secured  by  a  mortgage  on  said  slaves. 

There  is  a  detailed  statement  of  sll  the  facts  ef  this  case, 
given  in  the  opinion  of  the  court,  delivered  by  judge  Martin. 

The  plaintiff  had  been  twice  enjoined,  while  attempting  to 
proceed  with  his  order  of  seizure  and  sale.  The  district  judge 
cancelled  both  contracts,  and  decreed  (he  restoration  of  the 
only  slave  in  the  defendant's  possession,  and  the  return  of 
the  price  of  one  she  had  sold,  with  some  restrictions,  &c. 
From  this  judgment,  the  plaintiff  appealed. 

L.  Janm^  for  the  plaintiff. 

1.  The  only  question  which  this  case  presents,  is,  whether 
the  promise  to  sell,  under  private  signature,  dated  February  5^ 
1826,  is  binding  upon  the  plaintiff,  or  in  other  words,  whether 
it  can  be  considered  as  having  been  accepted  by  him. 

2.  By  the  private  act,  the  right  of  inquiring  into  the  value 
and  situation  of  the  property,  was  reserved  to  (he  plaintiff, 
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before  he  was  to  signify  his  assent  or  dissent.     No  period  was  BABTKiur  Dwt. 

assigned  for  the  exercise  of  this  right.     It  is  true  that  the  act     "^^^  ^^^' 

also  says,  that  the  defendant  promises  to  execute  an  authen-       potduab 

lie  sale  to  the  plaintiff  ^^  dans^un  an  ou  plus  tard  U  sa  vohmiL^       rvwoir. 

But  this  does  not  mean  that  the  plaintiff  has  only  a  year.to 

make  up  his  mind.     It  was  therefore  the  duty  of  the  defend^ 

ant  to  put  the  plaintiff  m  mor&y  if  she  wanted  to  know  the 

decision  on  the  subject,  by  offering  to  perfprm  her  part  of  the 

contract.     If  the  contract  had  been  binding  on  the  plaintiff, 

he  would  have  been  obliged  to  pay  the  eight  hundred  dollars 

at  the  death. of  defendant's  father.     This  occurred  in  April, 

1827.     But  the  defendant  never  demanded  this  sura ;  on  the 

contrary,  on  July  7, 1827,  when  she  probably  knew  her  father's 

death,  she  asked  for  indulgence  for  the  debt  of  three  hundred 

and  forty-two  dollars.     She  explained  herself  no  more  on  this 

subject  than  the  plaintiff,  and  insisted  on  the  binding  force 

of  the  contract,  only  after  the  plaintiff  had  manifested  his 

unwillingness  to  accept  it,  by  bringing  suit  agninst  her* 

Even  in  her  petition  and  grounds  for  an  injunction,  she  did 

DOt  offer  to  pass  the  sale. 

3.  A  contract  for  the  transfer  of  real  property,  whether  a 
sale,  a  promise  to  sell,  an  exchange  or  a  dcUian  en  paiemerUy 
must  be  in  writing :  until  it  is  reduced  to  writing,  and  signed, 
it  has  no  legal  existence,  and  the  plaintiff  never  signed  the 
act  under  private  signature. 

4.  The  promise  to  sell  the  property  in  Prance,  in  payment 
of  the  slaves,  was  a  ^^  datum  en  paiementy^^  which  is  not  per- 
fect without  delivery.  Louiftiana  Code^  2626.  Delivery  never 
took  place  in  this  case,  and  was  never  offered.  There  is  very 
little  doubt  that  the  defendant  received  the  rent  of  the  property, 
and  while  she  was  receiving  them,  she  knew  full  well,  that 
the  property  had  not  ceased  to  belong  to  her. 

5.  It  results  from  the  certificate  of  mortgages  and  from 
Maisonneuve's  letter,  that  there  are  mortgages  on  this  pro- 
perty to  the  amount  of  nine  thousand  francs.  Two  of  the 
mortgages  are  even  posterior  to  the  act  of  Pebruary  5,  1826. 
One  was  given  by  the  defendant  on  the  very  day  on  which 
she  acquired  the  property  from  her  father.     These  mortgages 


tw. 


48  CASES  IN  THE  SUPREME  COURT 

BAtnuf  Dur.  she  fraudulently  concealed  from  the  plaintiff.  Had  the  sale 
^^^'  ^^^*  been  perfected)  this  would  have  been  good  cause  for  setting 
it  kside.  The  certificate  of  mortgages  was  indeed  not 
obtained  under  a  commission,  but  it  was  annexed  to  plaintiff's 
answers  to  interrogatories,  and  not  objected  to,  and  could  it 
be  disregarded,  still  the  plaintiff's  declaration,  that  the 
property  was  incumbered  to  an  amount  at  least  equal  to  its 
value,  would  remain.  » 

Marfyiy  J.  delivered  the  opinion  of  the  court. 

The  District  Court  decides  that  ^*  the  plaintiff  made  a  con- 
tract with  the  defendant,  at  that  time  the  widow  of  Ren6 
Bercegeay,  and  now  the  wife  of  Firmin  Duplessis,  purporting 
to  be  a  sale  of  three  slaves,  Tony,  Silvy  and  Liza,  for  the 
price  of  two  thousand  two  hundred  dollars,  on  which  price 
defendant  was  to  pay  an  interest  of  five  per  cent,  from  March 
1826,  till  March,  1827,  and  after  that  time  an  interest  of 
eight  per  cent.  The  defendant  had  a  right  to  protract  the 
payment  of  the  capital,  until  the  death  of  her  father,  who 
resided  in  France.  To  secure  the  fulfilment  of  this  contract, 
Etienne  Tusson,  the  brother  of  the  defendant,  became  bound 
with  her  in  soUdo^  the  slaves  were  mortgaged,  and  defendant 
also  mortgaged  a  property  owned  by  her  at  Nantz,  in  France, 
in  which  defendant's  father  had  a  usufructuary  interest.  The 
notarial  act,  containing  these  stipulations,  was  made  on  the 
4th  February,  1826.  On  the  next  day  after,  defendant 
made  an  act  under  private  signature,  which  bears  date  the  5th 
February,  1825;  but  which,  both  from  its  internal  evidence 
and  the  admission  of  the  parties,  was  in  fact  executed  on  the 
5th  February,  1826.  This  act  is  signed  only  by  defendant, 
and  is  in  the  following  words :  Je  soussignfee,  Louise  Tusson, 
veuve  Ren6  Bercegeay,  demeurant  maintenant  dans  la 
paroisse  d'Iberville,  6tat  de  la  Louisiane,  declare:  m'engager, 
par  ces  prison tes,  k  passer  k  Mr.  Benjamin  Poydras  de 
Lalande,  habitant  de  la  paroisse  de  la  Pointe  Couple ;  mdme 
6tat,  d'ici  k  un  an  ou  plus  tard,  k  sa  volontg,  vente  authen- 
tique  de  cette  portion  de  la  maison^  vulgairement  appell6e  le 
Cheval  Blanc,  situ^e  k  Nantes,  dfepartement  de  la  Loire 
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loierieure,  faisant  face  aux  rues  de  St.  Leonard  et  du  Cheval  E*««»w  Dirr. 
Blanc;  laquelle  portion  m'est  6chue  dans  le  partage  qu€f  mon  ^^^'  "^^' 
pire,  Baptiste  Tusson,.  fit  de  sea  biens  le  11  Octobre  de  fotdmas 
Pann§e  mil  buit  cent  vingt-cinq,  entre  ses  quartre  enfans  et  titiImk, 
sa  femrae;  cette  promesse  de  vente  ainsi  faite  au  ditSieur 
Benjamin  Poydras  de  Lalande,  qui  I'a  accept^  (sauye  infor-* 
mation  k  prendre  par  lui  de  Tetat  de  cette  portion)  pour.le 
prix  et  somme  de  quinze  milie  francs ;  laquelle  somme  tne 
sera  pay^e,  par  le  dit  Sieur,  par  la  remise  de  mon  obligation 
bypothecaire^  quittance  par  lui,  que  je  lui  ai  consenti  bier, 
quartre  du  courant,  de  la  somme  de  deux  mille  deux  cents 
piastres ;  et  la  bc^lance  me  sera  par  le  dit  Sieur  compile  k 
l'6poque  du  dec^  de  mon  pfere,  m'obligeant  n6anmoins  de 
payer  au  dit  Sieur  Benjamin  Poydras  de  Lalande  l'int§r6t  k 
raison  de  buit  pour  cent  du  montant  de  la  susdite  obligation 
de  deux  mille  deux  cents  piastres,  cbaque  ann^e,  k  dater  de 
-  Mars,  mil  buit  cent  vingt-sept,  jusqu'au  d6c^s  de  mon  pdre  i 
ce  qui  reste  et  est  entre  nous  une  condition  expresse  de  la 
pr6sente  vente,  dont  le  prix  est  fix6  %  la  susdite  somme  de 
quinze  mil  francs,  en  consequence  de  cette  obligation  de  ma 
part.    J'approuve  l'6criture  ci-dessus." 

VE.  BERCE6EAY. 
PomU  Coupiey  k  5  Fwrier,  1825. 

On  24tb  November,  18S0,  plaintiff  took  out  an  order  of 
seizure  and  sale,  predicated  on  tbe  notarial  act  of  4tb  Febru^ 
ary,  1826.  Tbe  sheriff  returned  tbatTony,  one  of  tbe  negroes, 
was  dead ;  Stlvy,  another  of  tbe  slaves,  had  been  sold  by 
defendant,  who  would  give  no  information  where  she  was } 
that  there  remained  only  Liza  to  answer  to  the  seizure. 
Against  this  order  of  seizure,  defendant  filed  an  opposition 
containing  various  exceptions,  to  which  it  has  become  unne- 
'  cessary  to  advert.  Defendant  also  filed  an  opposition  to  the 
order  of  seizure,  admitting  the  purchase  of  the  slaves  on  the 
4th  of  February,  1826,  but  setting  up  the  act  under  private 
signature  of  the  5th  February,  1826,  which  she  insisted  was 
a  part  of  the  contract.  That  she  never  intended  to  purchase 
slaves,  except  in  coimection  with  the  sale  of  her 
7 
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Eabtxrv  Dm,  property  in  France.      That  plaintiff  had  thereby  become 

^^"^*  *^^     purchaser  of  her  property  in  France,  the  proceeds  of  which 

POTDRA8       were  to  be  applied  to  pay  off  the  mortgage,  and  that  the 

TutMir.       plaintiff  by  not  notifying  her  of  his  non-acceptance  in  a 

reasonable  time,  had  become  bound  by  the  sale.     That  her 

father  had  died  in  April,   1827;  that  the  defendant  had 

since  received  three  hundred  dollars  from  plaintiff,  and  there 

was  a  balance  of  five  hundred  dollars,  for  which  she  prayed 

judgment. . 

This  injunction  was  granted  by  the  clerk,  under  the  article 
of  the  Code  of  Practice,  which  allows  injunctions  to  issue  on 
an  allegation  of  fraud,  under  oath. 

Plaintiff  answered  this  petition,  denying  the  allegations  of 
fraud,  and  denying  the  existence  of  the  act  under  private 
signature,  and  claimed  the  enforcement  of  the  act  of  mort- 
gage ;  the  injunction  was  dissolved  at  the  April  term  of  the 
court  in  1891  ;  the  reasons  of  the  judgment  do  not  appear. 
The  order  of  seizure  being  again  let  loose  upon  defendant, 
on  the  9th  July,  1831,  she  obtained  another  injunction  on  the 
same  allegations.  To  this  petition  of  injunction,  an  answer 
in  precisely  the  same  terms,  was  filed ;  plaintiff's  counsel 
accounts  for  the  denial  of  the  existence  of  the  act  under  private 
signature,  by  stating  that  plaintiff  was  absent,  in  France,  and 
the  counsel  himself  was  ignorant  of  its  existence. 

At  October  term,  1831,  defendant  put  interrogatories  to 
the  plaintiff;  these  interrogatories  inquired  as  to  the  exist- 
ence of  the  act  under  private  signature,  of  date  of  5th  of 
February,  1826. 

Whether  the  defendant  did  not  go  to  Pointe  Coupee  to  visit 
plaintiff,  for  the  purpose  of  selling  the  property  at  Nantz ; 
whether  plaintiff  did  not  refuse  to  give  money,  but  at  the 
instance  of  plaintiff  and  defendant's  brother,  the  arrangement 
was  made  for  slaves ;  whether  a  similar  contract  was  not 
made  with  defendant's  brother,  Etienne  Tusson,  for  his  share 
of  the  property  at  Nantz ;  whether  plaintiff  had  not  stated  to 
defendants,  after  the  order  of  seizure  was  taken  out,  that  he  had 
lost  or  mislaid  the  act  under  private  signature ;  whether  plain- 
tiff had  taken  any,  and  what  steps,  to  inform  himself  as  to  the 
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property  at  Nantz.     The  production  of  the  private  act  was  Eutbrh  Dibt. 
demanded,  and  also  the  production  of  a  letter  of  defendant  in      "^* 
1826,  asking  for  five  hundred  dollars,  as  a  payment  on  the       potdba* 
property  in  France.     An  interrogatory  was  also  put  relative       Tua^ojr. 
to  a  claim  of  defendant  against  her  brother  Etienne  Tusson, 
for  three  hundred  and  seventy-two  francs,  placed  in  plaintiff's 
hands    for    collection.     To    these    interrogatories    plaintiff 
answered  that  the  act  under 'private  signature  was  entered 
into,  but  that  it  was  not  a  sale ;  but  a  promise  to  sell.  Plaintiff 
denied  that  defendant  came  to  Pointe  Coup6e  to  sell  him  her 
property  at  Nanlz ;  that  she  came  there  to  get  him  to  advance 
her  some  slaves,  which  he  did,  on  the  terms  stated  in  the 
public  act ;  that  he  had  great  confidence  in  her  brother, 
whom  he  took  as  security  ;  plaintiff  denies  that  defendant 
was  induced  by  him,  or  her  brother,  to  take  the  slaves  which 
plaintiff  sold  her,  as  part  payment  of  her  property  in  France ; 
plaintiff  refers  to  the  public  act,  and  to  the  act  under  private 
signature,  for  the  contract  between  them ;   plaintiff  makes  a 
like  answer  as  to  the  contract  between  plaintiff  and  defend- 
ant's brother ;  plaintiff  denies  any  knowledge  that  defendant 
would  not  have  bought  the  slaves,  but  for  the  sale  of  her  pro- 
perty in  France ;  plaintiff  admits  that  he  told  defendant  that 
the  act  under  private  signature  was  lost  or  mislaid,  owing  to 
his  change  of  residence;  that  he  has  since  found  it  and  left 
it  on  file  in  court;  that  plaintiff  told  defendant  that  he  did 
not  attach  any  importance  to  it,  because  he  had  received 
information  from  different  persons  at  Nantz,  and  particularly 
from  a  Mr.  Maisonneuve,  and  from  the  register  of  mortgages 
at  Nantz,  by  which  it  appeared  that  her  property  was  bur- 
dened with  mortgages  and  other  incumbrances,  equal  to  its  ^ 
value  ;  that  the  plaintiff  has  shown  to  her  and  her  husband, 
the  certificates  of  the  register  of  mortgages ;  that  defendant 
pretended  that  some  of  these  mortgages  no  longer  existed, 
but  her  assertions  did  not  prevent  plaintiff  from  giving  belief 
to  the  information  he  had  received;  that  plaintiff  then  told 
her  he  did  not  choose  to  take  the  property.     That  he  refers  to 
the  certificate  and  letter  of  Maisonneuve,  dated  26th  October, 
i8S0,  for  the  information  received  by  him  ;  plaintiff  denies 
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I'"''  havingf  underrated  the  collection  of  the  claim  of  defendant 

JmimMM        I  USA 

'  against  h«r  brother.     The  certificate  of  the  register  of  morU 

roTDBii       gages,  states  that  there  existed  the  following  mortgages 

-r^jf^       against  Louise  Tusson,  widow  of  Ren6  Bercegeay,  formerly 

living  at  Nantz,  St.  Leonard-street :  An  inscription  made  on 

ISth  October,  1825,  resulting  from  an  obligation,  dated  11  th 

October,  18S5,  in  favor  of  Potery  and  two  other  persons,  for 

five  thousand  francs,  with  semi-annual  interest,  due  in  1829 ; 

.  also  a  mortgage  against  J.  B.  Tusson,  the  father,  and  defend* 

ant  as  widow  of  Ren6  Bercegeay,  who  bad  been  clerk  in  . 

some  public  office,  as  a  security,  in  soKdOy  for  two  thousand 

francs.     A  third  mortgage  is  in  favor  of  the  minister  of  stats 

for  seven  hundred  and  twelve  francs.    The  letter  of  Maison* 

neuve  describes  the  defendant's  property  as  of  the  value  of 

from  six  to  seven  thousand  francs,  and  incumbered 

With  mortgages  to  Potery for  5,000 

With  mortgages  to  Huard for  2,000 

With  mortgage  in  favor  of  Brian .for  1,000 

With  one  fourth  of  a  life  annuity  of  four  hundred 
francs  per  annum,  equal  to  a  capital  of 1,000 

Francs  9,000 

The  letter  of  Maison  neuve  is  dated  in  October,  1830,  and 
describes  the  property  as  in  bad  condition. 

From  this  evidence,  it  is  impossible  to  say  what  the 
property  is  worth. 

The  contract  between  these  parties  took  place  in  February, 
}826,  and  between  those  dates  there  is  room  for  considerable 
fluctuation  in  value.  It  militates  against  the  apparent  good 
faith  of  defendant,  that  she  appears  to  have  acknowledged  a 
mortgage  on  this  property,  on  the  11th  October,  1825,  to 
which  no  allusion  is  made  in  the  contract  of  February, 
1826.  This  mortgage  was  made  on  the  same  day  on  which 
defendant  acquired  her  title  by  the  partition  made  by  her 
father,  between  his  wife  and  four  children. 

The  defendant  gives  no  explanation  6f  these  incumbrances. 
Connected  with  the  answer  in  the  interrogatories,  plaintifl* 
produces,  as  the  letter  called  for  by  the  defendant,  a  letter 
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from  her  to  plaintiff,  dated  the  3d  August,  1826,  in  which  Ea«tiiw  On. 
defendant  says,  that  since  her  visit  to  him,  when  he  had  "^' 
promised  to  execute  a  duplicate  of  the  writing  passed  between  «>iDaA8 
them,  she  had  received  no  news  from  him^  She  then  re-  .tussov. 
quested  to  borrow  from  him  the  sum  of  three  hundred  dollars ; 
and  as  to  the  rent  of  the  negroes,  she  begs  him  to  say  whether 
he  would  exact  it  that  year,  or  whether  he  toould  take  U  m 
bdUmce^  which  would  suit  her  betterl  There  are  some  other 
biters  from  her,  and  in  particular  one  in  1827,  begging  for 
further  indulgence,  at  the  rate  of  interest  agreed  upon  in  this 
act ;  whether  this  refers  to  the  note  given  in  August,  1826, 
for  the  threes  hundred  dollars  then  borrowed  on  the  previous 
act  of  February,  1826,  is  not  very  clear.  It  appears  that 
a  similar  sale  of  negroes,  and  contract  under  private  signa- 
ture had  been  made  between  plaintiff  and  Etienne  Tusson, 
the  brother  of  defendant,  for  slaves,  and  in  relation  to  E. 
Tusson's  share  of  the  property  at  Nantz,  on  like  terms  and 
conditions,  the  only  difference  being  in  price,  which  is  two 
thousand  four  hundred  dollars,  Etienne  Tusson  being  owner 
of  a  different  portion  of  the  house.  This  private  act  is  on 
the  same  sheet  of  paper  with  that  signed  by  defendant,  and 
was  by  plaintiff  admitted  in  evidence. 

The  District  Court  decreed,  that  the  contract  of  sale  from 
Benjamin  Foydras  de  Lalande,  to  the  defendant,  Louise  , 
Tusson,  dated  4th  February,  1826,  be  rescinded  and  annulled, 
and  the  mortgage  given  by  defendant  on  her  property  in  the 
house  caUed  the  Cheval  Blanc,  being  a  house  situated  at  the 
corner  of  St.  Leonard  and  Cheval  Blanc  streets,  at  Nantz, 
in  France,  be  cancelled  ;  and  also  that  the  private  act  from 
defendant  to  plaintiff,  of  date  February  5tb,  1825,  but  actually 
executed  on  the  5th  February,  1826,  being  a  promissory  or 
conditional  sale  of  said  property  by  defendant  to  plaintiff,  be 
also  annulled,  and  defendant  be  restored  to  her  rights  therein ; 
that  the  defendant,  Louise  Tusson,  restore  16  Benjamin 
Foydras  de  Lalande  the  slave  Liza,  now  in  her  possession  ; 
and  that  Benjamin  Foydras  de  Lalande  receive  from  Louise 
TUsson  the  sum  of  seven  hundred  dollars  for  the  slave  Silvy, 
sold  by  her,  with  interest  at  five  per  cent,  from  this  date ; 
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E48TXRB  DifT.  but  that  before  he  take  out  execution  for  this  sum,  he- file  in 

*  this  suit  a  release  of  any  claim  to  said  slave  ;  but  that,  if  he 

'^w.*^       do  not  choose  to  do  so,  that  his  right  to  enforce  the  payment 

Tuuoir.       of  the  sum  of  seven  hundred  dollars,  with  interest  as  aforesaid, 

by  the  sale  of  said  slave  Silvy,  in  an  hypothecary  action,  be 

reserved  to  him ;  that  Benjamin  Poydras  de  Lalande  pay  the 

costs  of  suit  up  to  the  present  time,  but  that  defendant  pay 

any  future  costs  to  be  incurred  after  notification  of  this  decree. 

The  plaiptiS*  appealed. 

It  is  contended,  on  the  part  of  the  defendant,  that  the  nota- 
rial act,  and  the  private  one,  are  evidence  of  one  contract, 
viz  :  one  of  exchange  of  the  slaves  for  the  property  in  France. 
That  the  plaintiff  had  the  faculty  of  declining  to  take  the 
property  in  France,  after  he  had  taken  information  of  its 
value  and  condition.  That,  as  there  is  no  evidence  of  his 
having  notified  the  defendant  of  his  intention  to  insist  on  the 
payment  for  the  slaves  in  money,  according  to  the  notarial 
act,  (except  his  issuing  the  order  of  seizure  and  sale  after 
upwards  of  five  years  had  elapsed)  he  must  be  considered  as 
yrL^  _  having  determined  to  take  the  property  in  France  in  exchange 

tnet  of  aaie  of  for  the  slaves.  That  neither  the  letter  of  the  plaintiff's 
a  fixed  price  in  agent,  nor  the  certificate  of  the  recorder  of  mortgages,  which 
OTted^by"  MtaZ  ^^  "ncludes,  are  legal  evidence  of  the  alleged  dilapidation  or 
rial  act,  and  the  incumbrances.  That  the  District  Court  might  have  declared 
dee  executes  a  that  the  plaintiff  had  made  his  election  to  take  the  property 
^dor  Inwhi^  in  France  in  exchange,  and  could  not  afterwards  resort  to  the 
she  proposes  to  order  of  seizure  and  sale.     He  cannot,  therefore,  complain  of 

gire  hinx  certain    ,       ,      .  .  /.   »      *x«      •       r^  n*  i 

property        in  the  decision  of  the  District  Court,  cancellmg.  the  whole  con- 
price*^  of  *^  said  tract,  and  placing  the  parties  in  their  original  situation, 
slaves,  if  on  in-      Wg  are  of  opinion  that  there  were  two  distinct  contracts  : 

quiiy  the  vendor  ;  ... 

accepts  it,  and  one  of  sale,  evidenced  by  the  notarial  act :  this  was  an  abso- 
show^^but*^"  lut®  fi^nd  executed  contract.  This  was  accompanied  by  an 
ed°  to^e"or*n'  ^^^^  ^^  ^^^  defendant  to  the  plaintiff,  to  give  him  the  property 
value  :JE&&/, that  in  France  in  exchange  for  the  slaves,  if  after  being  informed 
two"^  se^te  of  its  value  and  condition  the  plaintiff  was  willing  that  the 
SslMSf'Urfect  contract  of  sale  should  be  resolved  into  one  of  exchange, 
and  executed:  The  plaintiff,  in  answer  to  interrogations  of  the  defendant, 
of  no  effect.        calling  on  him  to  say  what  steps  he  had  taken  to  ascertain 
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the  condition  and  value  of  the  property  in  France,  has  sworn  Eastehh  Dist. 
he  eihployed  MaiiK)nneuve  to  ma^ce  the  inquiry,  and  that  the     "^^^^  ^^^' 
result  of  it  was  that  the  property  was  in  a  state  of  great  dilapi-       potbrab 
dation,  and  mortgaged  for  several  sums  of  money,  the  aggre-       tubsoit. 
gate  amount  of  which  exceeded  its  value,  according  to  the 
certificate  of  the  recording  officer. 

The  agent's  letter  and  certificate  were  annexed  to  the 
answer  of  the  plaintiff.  The  answer  being  uncontradicted, 
and  the  facility  with  which  it  must  have  been  so,  if  the  facts 
were  otherwise,  allow  no  ground  to  doubt  of  the  correctness 
of  the  statement. 

The  plaintiff  and  defendant  resided  at  no  great  distance  Adebtoroffer- 
from  each  other ;  and  theudea  cannot  be  easily  entertained  ^^^^^  ^^^^n 
that  the  plaintiff  withheld  the  information  he  had  received  property  which 
from  the  defendant,  in  the  hope  of  obtaining  a  bargain  if  payment  of  a 
circumstances  changed.  The  defendant  cs^nnot  well  be  sup-  enSSid*  to  no^ 
posed  to  have  been  ie^norant  of  the  mortfi^asre  which  incum-  tice  of  his  refu- 

r        1  I  ^1  .  ?.^  .  »1 1<»  accept  and 

bered  her  property.  There  cannot  be  any  difference  between  receive  it  It  is 
offering  fof  sale  property  thus  situated,  and  ofiering  that  to  feriM*^proTC^ 
which  she  had  no  title.    -She  was  then  in  the  situation  of  the  ^  which  she  had 

no  tiue,  and  she 

drawer  of  a  bill  on  a  person  in  whose  hands  there  is  no  fund,  is  in  the  sitoa- 
To  such  drawer,  notice  of  protest  is  unnecessary,  because  it  of  a  biif  without 
would  be  useless,  as  he  had  no  funds  to  withdraw.     It  is  not  f****^*    '"    *® 

...  hands     of     the 

extraordinary  that  the  plaintiff  did  not  secure  the  evidence  drawee,  when 
of  his  having  notified  the  defendant  of  a  circumstance  which  u  imneocwu^N"* 
cannot  be  supposed  to  have  been  unknown  to  her.  His 
delay  to  enforce  compliance  with  the  terms  of  the  contract  of 
sale,  is  rather  evidence  of  his  indulgence  towards  a  female 
debtor,  whom  it  is  always  painful  to  coerce^  than  of  an  expec- 
tation that  circmnstances  might  turn  out  which  would  make 
it  bis  interest  to  take  the  property  in  France^  and  relinquish 
his  claim  to  the  money  payment. 

If  the  delay  and  state  of  suffering,  in  which  it  is  contended 
the  defendant  was  kept  in,  created  any  injury  to  her,  she  had 
at  all  times  the  faculty  of  avoiding  the  injury,  which  it  is 
not  presumable  she  would  have  neglected  ;  and  if  the  plain- 
tiflf  was  obstinate  in  withholding  his  election,  she  might  have 
put  him  m  mora.    No  improper  view  can,  in  our  opinion. 
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fiOBOOW 


EAVTKur  DiiT.  be  imputed  to  the  plaintiflT.     The  defendant,  unless  she  is 
*  thought  to  have  been  ignorant  of  the  incumbrance  which 

rendered  the'  property  worthless,  appears  to  have  sought  to 
deceive  the  plaintiflT,  in  order  to  protract  the  payment  of  the 
price  of  the  slaves  she  had  purchased.  He  appears  to  have 
been  indulgent,  as  he  had  hopes  that  coercion  could  have 
been  avoided. 

The  defendant  has  had  all  the  benefit  she  contemplated 
by  the  purchase.  It  does  not  appear  she  has  suflfered  any 
thing  by  the  plaintiflf's  delaying  his  demand,  and  we  see  no 
ground  on  which  she  may  be  released  from  paying  the 
consideration  of  the  sale. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  that  the  injunction  obtained  by  the  defendant 
be  dissolved,  she  paying  costs  in  both  courts. 


GORDON  vs.    PARKER. 


appkal  from  tbs  parish  court  por  thk  parish  and  citt  of 

nbw-orlsaii/b. 

A  purchaser  of  stocks  at  auction,  when  there  is  no  deception,  takes  them 
subject  to  all  the  requirements  of  the  charter  of  the  institution  from 
which  thej  emanate. 

Where  a  purchaser  is  sued  to  compel  a  compliance  with  the  conditions  of 
the  sale,  and  avers  he  is  not  bound  by  it,  eyidence  is  admissible  to  show 
that  he  offered  his  note  at  long  date  in  compliance,  and  as  a  recognition 
of  his  bid. 

This  is  an  action  to  recover  back  a  sum  of  money  which 
had  been  advanced  by  the  plaintiff,  in  obedience  to  calls  by 
the  board  of  directors,  on  twenty-eight  shares  of  stock  in  the 
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Easterit  Dtst. 
Jwie,  1886. 


Louisiana  iDsurance  CompaDy,  sold  by  the  former  to  the 
defendant. 

The  plaintiff  alleges,  he  sold  at  auction,  on  the  21st  of       °'*™* 
October,   18S4,  eleven  shares  of  stock  in  the  Louisiana       PAjme. 
Insurance  Company,  at  six  dollars  for  one  hundred  dollars 
paid  in  on  each  share,  and  seventeen  shares  at  two  dollars 
for  one  b^mdred  dollars  paid,  in  all  twenty-eight  shares ;  at 
which  sale  the  defendant  became  the  purchaser. 

He  further  shows,  that  by  the  terms  of  the  charter  of  said 
company,  the  capital  stock  is  divided  into  shares  of  one 
thousand  dollars  each,  of  which  one  hundred  dollars  per 
share  was  paid  at  the  tfme  of  subscribing,  and  the  remaining 
nine  hundred  secured  by  mortgage  or  pledge  of  stock  to  said 
company.  That  the  defendant  has  failed  to  comply  with  the 
terms  of  the  adjudication,  and  the  conditions  of  the  charter 
of  the  company,  by  refusing  to  pay  the  sum  of  one  hundred 
dollars  to  the  petitioner,  and  to  secure  the  remaining  nine 
tenths  of  the  twenty*eight  shares  by  mortgage  or  pledge  of 
stock ;  and  the  plaintiff  alleges,  that  since  said  sale  he  has 
lieen  called  on  by  the  directors  of  said  company,  and  required 
to  pay  two  hundred  dollars  more  on  each  share ;  making  in 
all  the  sum  of  five  thousand  six  hundred  dollarsy  which  the 
said  E.  £.  Parker  justly  owes  him  by  reason  of  the  premises. 

He  prays,  that  the  defendant  be  decreed  to  pay  him  the  'said 
sum  of  five  thousand  six  hundred  dollars,  and  be  adjudged  to 
comply  with  the  conditions  of  his  purchase ;  or  in  default 
thereof,  on  demand  made  by  the  sheriff,  that  he  forfeit  his  ' 
stock  as  damages,  over  and  above  the  said  sum  of  five 
thousand  six  hundred  dollars. 

The  defendant  averred,  that  at  the  time  of  the  adju- 
dication of  said  stock,  the  Louisiana  Insurance  Company 
had  not  only  sunk  its  capital  paid  in,  but  eighty-five  thousand 
dollars  more,  amounting  to  twenty-five  per  cent,  on  the 
capital  stock  of  the  company,  so  that  the  stock  was  not  only 
valueless,  but  was  in  debt  twenty-five  dollars  on  each  share ; 
which  fact  was  suppressed  and  concealed  from  the  bidders  at 
the  sale,  and  as  soon  as  he  found  it  out  he  declined  his  pur- 
chase.    That  it  was  represented  at  the  auction .  sale,  on 

8 


aomoox 
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Eastshh  Dht.  behalf  of  the  vendors,  that  ooly  the  capital  paid  in  was  lost, 
"^  which  induced  him   (the  defendant)  to  bid ;  and  having^ 

purchased  in  error,  through  the  conduct  of  the  plaintiff,  he  i& 
not  bound  thereby. 

On  these  issues  and  pleadings,  the  parties  went  to  trial. 
The  cause  was  tried  before  a  jury.  In  the  course  of  ^he 
trial,  the  plaintiff  offered  evidence  to  show  that  the  defendant 
had  recognized  his  purchase,  and  had  made  overtures  in 
compliance  with  it.  The  depositions  of  two  witnesses  were 
produced  by  the  plaintiff,  to  show  that  the  defendant,  Parker, 
had  offered  a  note  of  long  date  to  the  Louisiana  Insurance 
Company,  in  compliance  with  its  call  of  two  hundred  dollars 
on  each  share ;  which  was  objected  to  by  the  defendant's 
counsel,  on  the  ground  that  the  offer  was  not  made  to  the 
plaintiff,  and  was  only  made  by  way  of  compromise  of  a  sUit 
immediatelv  afterwards  commenced  in  the  District  Court, 
by  the  Louisiana  Insurance  Company  against  Grordon  and 
Parker,  in  relation  to  this  transaction.  The  evidence  was 
admitted,  and  a  bill  of  exceptions  taken. 

The  record  and  proceedings  in  the  case  of  the  Louisiana 
Insurance  Company  V9.  Grordon  and  Parker,  8  howxMiMi 
Reports^  174,  was  also  produced  in  evidence.  The  parish 
judge  charged  the  jury  that  "  they  were  to  inquire,  firsts 
whether  a  sale  was  made ;  second,  whether  the  plaintiff  had 
done  any  thing  to  deceive  the  defendant,  in  relation  to  the 
sale;  and  further,  that  the  principles  of  law  applicable  to 
sales  generally,  were  not  strictly  applicable  to  sales  of  stocks, 
inasmuch  as  the  interest  of  the  vendor  alone  in  stock  was 
sold  ;  the  stocks  themselves  fluctuating  in  their  nature, 
and  variable  in  their  value."  The  charge  was  excepted  to 
by  the  defendant's  counsel. 

The  jury  returned  a  verdict  of  five  thousand  seven  hundred 
dollars  for  the  plaintiff;  and  from  judgment  rendered  thereon, 
the  defendant  appealed. 

P^ce  and  Lockett,  for  the  plaintiff. 

PresUmy  for  the  defendant  and  appellant. 
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MaihewSf  J.,  delivered  the  opinion  of  the  court,  Bampeiik  Dwt. 

June^  18d6. 


v§. 


This  suit  is  brought  to  recover  from  the  defendant  a  sum 
of  money,  which  the  plaintiff  alleges  he  paid  for  the  use  «^nd       oomow 
benefit  of  the  former,  in  fulfillment  and  discharge  of  a  con- 
tract by  which  he  was  bound  as  the  real  debtor  to  the 
Louisiana  Insurance  Company. 

The  plaintiff  obtained  judment  in  the  court  below,  from 
which  the  defendant  appealed. 

The  facts  of  the  case,  as  they  appear  by  the  evidence,  are 
the  following :  The  plaintiff  was  owner  of  twenty-eight 
shares  in  the  stock  or  (capital  of  the  Louisiana  Insurance 
Company,  which  he  caused  to  be  sold  at  auction.  At  this 
sale,  the  defendant  became  purchaser,  at  an  immense 
discount,  on  the  amount  which  had  been  actually  paid  on 
each  share.  The  sum  thus  paid,  was  one  hundred  dollars 
per  share,  the  shares  being  one  thousand  each ;  the  balance 
of  nine  tenths  was  to  be  secured  to  the  corporation  by  each 
stockholder,  by  mortgage  or  pledge  of  other  stocks.  The 
payment  of  this  balance  was  secured,  as  required  by  the 
plaintiff.  On  the  13th  of  October,  1834,  the  board  of 
directors  of  the  company  called  in  two  hundred  dollars  on 
each  share,  to  be  paid  gne  half  on  the  1st  of  November 
following,  and  the  other  on  the  15th  of  that  month.  Before 
these  payments  became  due,  viz :  on  the  21st  of  October,  the 
stock,  as  above  stated,  was  sold  to  the  defendant,  Gordon, 
who,  in  a  suit  brought  by  the  corporation,  was  compelled  to 
pay  the  amount  thus  called  in ;  and  the  present  action  is 
instituted  to  recover  it,  and  the  price  of  adjudication  made 
by  auction,  from  the  defendant,  in  which  the  plaintiff 
alleges  that  the  contract  under  which  the  former  acquired 
the  stock  in  question,  was  not  complied  with  on  his  part ; 
that  he  was  really  bound  to  pay  to  the  company  the  amount 
called  in ;  and,  payable  subsequently  to  the  sale  and 
transfer  of  the  stock  to  him.  In  avoidance  of  this  contract, 
the  defendant  in  his  answer  alleges  concealment  on  the  part 
of  the  plaintiff,  in  relation  to  the  embarrassed  state  of  the 
company,  &c.,  and  consequent  fraud. 
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Emtux  Dm.      The  cause  was  aubmitted  to  a  jury,  who  by  their  verdict 

*  negative  the  alleged  concealment  and  fraud,  and  found  for 

CLAPUE  KT  AL.  the  plaintiff  five  thousand  seven  hundred  dollars.   The  record 

BAVKi.        contains  several  bills  of  exception,  two  to  the  testimony 

A  parehaM»>of  offered  ou  the  part  of  the  plaintiff,  and  one  to  the  charge  of 

vfaen  there  itno  the  judge  a  quo  to  the  jury.    We  consider  the  facts  oflered  to 

^m  M^jeet  to  ^   proven,  by  the  witness  Peirce,  whose  testimony  was 

^ti^  '?'**£  rejected,  as  not  very  material  to  the  issue  made  by  the 

charter  of  the  pleadings.  We  shall,  therefore,  leave  this  bill  unnoticed.    In 

whiohtb^ema^  relation  to  the  second,  which  was  to  testimony  admitted  by 

"*Wherc  •  var-  ^^^  court  below,  we  are  unable  to  perceive  any  good  reasons 

ehftier  is  sued  to  why  it  should  have  been  rejected,  and  the  counsel  for  the 

pibu^  ^tMhe  defendant  has  not  favored  us  with  any.     We  are  of  opinion 

oyjiitioMof^^  tha^  the  charge  of  the  judge  was  correct,  and  that  the  verdict 

he  is  not  bound  and  judgment  are  conformable  to  the  law  and  evidence  of 

by  it,  evidenoe  is    , 
admissible      to  the  case. 
show  that  he  of- 
fered his   notes 

^l^J^^d      ^^  ^  therefore,  ordered,  adjudged  and  decreed,  that  the 
••  » '«?op"tion  judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


CLAPIEI^   ET   AL.   V8,   BANKS. 

APPEAL   FROM   THK   COURT   OP  THR   TIRBT   JUDICIAL   DISTRICT. 

The  same  exactness  is  not  to  be  expected,  and  will  not  be  required,  in  the 
execution  and  preservation  of  the  records  of  marriages,  births  and  deaths, 
in  a  new  colon/,  as  is  observed  and  required  in  the  mother  country. 

The  destruction  by  fire  of  the  places  of  deposit  of  records  and  documenta, 

dispenses  with  the  production  of  the  originals,  which  may  be  fairly 
supposed  to  have  been  destroyed. 

Legitimacy  will  be  presumed,  when  a  century  has  elapsed  without  its 
being  doubted  or  controverted. 


V9. 
BAHKB. 
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This  is  a  petitory  action,  In  which  the  plaintifis,  residing  Ein™*  i>wt. 
in  France  and  claiming  as  heirs  of  the  late  Pierre  Augustin     '^*^*  ^^^' 
Meuillon,  his  succession,  which  was  opened  in  the  parish  of  clapder  et  al. 
SL  Charles  about  the  year  1810,  now  seek  to  recover  a  house 
and  lot  in  the  possession  of  the  defendant,  situated  at  the 
comer  of  Bienville  and  Levee  streets,  in  New-Orleans,  which 
they  allege  forms  a  part  of  Meuillon's  succession; 

The  defendant  sets  up  title  to  the  property  in  question,  by 
purchase  from  the  late  Pierre  St.  Amand,  by  public  act 
dated  the  8th  of  May,  1815,  for  the  price  and  sum  of  fourteen 
thousand  dollars,  with  a  general  warranty  of  title.  He  calls 
the  natural  children  of  St.  Amand,  who  succeeded  to  his 
estate,  in  warranty. 

Upon  these  issues,  the  parties  went  to  trial. 

The  £icts  and  evidence  of  the  case  are  given  with  great 
minuteness  and  accuracy,  in  the  reasons  for  the  judgment 
rendered  by  the  district  judge,  which  serve  as  a  statement  of 
the  case.    They  are  as  follow  : 

^'To  advert  to  the  events  pertinent  to  the  case  in  the 
order  of  time,  we  begin  by  stating,  that,  as  is  alleged,  Jean 
Francois  Daspic  St.  Amand  intermarried  "with  Marie 
Fran^se  Dubuisson,  at  New-Orleans,  in  1722.  It  will  be 
found  that  the  controversy  turns  on  the  proof  of  this 
marriage.  The  fruit  of  this  alleged  marriage  were  Pierre 
Si.  Amand,  bom  in  1725,  and  Dominic  St.  Amand,  born 
in  1728. 

*'  Jean  Franks  Daspic  St.  Amand  died  in  1729.  Antoine 
Meuillon  emigrated  from  Grenoble,  in  France,  and  in  1732 
married  Marie  Fran^oise  Dubuisson,  widow  of  Daspic 
St.  Amand. 

^*  Marie  Fran^oise  Dubuisson  died  in  1738;  Antoine 
Meuillon  died  in  1767. 

'*  The  fruit  of  their  marriage  was  Louis  Augustin  Meuillon, 
bom  at  Pointe  Coup6e,  in  1733,  and  who  died  in  1810, 
without  leaving  issue. 

^*  The  litigation  is  in  relation  to  his  succession.  At  the 
time  of  the  decease  of  Louis  Augustin  Meuillon,  in  1810,  his 
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Eatrbh  Dut.  uterine  brothers  Pierre  and  Dominic  St.  Amand  were  both 
"^^  '*^     deceased  ;    but  they  had  left  children,  nephews  of  Louis 
cLiHEKSTAK.  Augustiu  MeuiUoo. 

**  The  petitioners  claim  the  succession  of  Louis  Augustin 
Meuillon,  alleging  themselves  Co  be  his  nearest  relations^  in 
1810,  the  time  of  his  decease. 

**  The  children  of  Pierre  and  Dominic  St.  Amand,  as  the 
nephews  and  heirs  of  Louis  Augustin  Meuiilon,  oo  his 
decease,  in  1810,  took  possession  of  his  estate  and  had  it  sold. 
By  successive  conveyances,  the  property  sued  for  came  to  the 
defendant.  Banks ;  and  by  successive  calls  in  warranty,  the 
legal  and  instituted  heirs  of  Pierre  and  Dominic  Sl  Amand 
are  made  the  final  defendants. 

<*  The  original  petition  claimed  for  plaintifis  only  as  legal 
heirs.  An  amended  petition  claimed  for  them  as  instituted 
heirs  under  a  will,  alleged  to  have  been  destroyed  by 
defendants'  ancestors.  As  the  court  was  of  opinion  that 
plaintiffs  cannnot  claim  under  a  will  without  producing  a 
probate  of  the  will,  all  evidence  under  this  allegation  was 
excluded,  and  plaintiffs  were  driven  to  rest  on  their  character 
as  legal  heirs  only. 

"The  plaintiffs  having  alleged  and  proved  themselves 
related  to  Louis  Augustin  Meuillon  (and  they  are  only  one 
-  degree  more  remote  than  the  children  of  Pierre  and  Dominic 
St.  Amand,)  claim  to  be  heirs  of  said  Meuillon,  and  it  became 
incumbant  on  the  descendants  of  these  persons,  not  only  to 
show  lineal  descent  from  them,  which  has  been  done,  but 
also,  that  Pierre  and  Dominic  St.  Amand  were  legitimate 
descendants  of  Marie  Fran^oise  Dubuisson  \  and,  therefore^ 
lawful  uterine  or  maternal  brothers  of  Louis  Augustine 
Meuillon. 

**This  they  have  attempted  to  do^  by  all  the  different 
modes  of  evidence  applicable  to  the  fact : 

^M.  By  parole  evidence,  proving  themselves  and  their 
ancestors  always  in  possession  of  the  legal  quality  and  con- 
dition of  legitimate  lineal  descendants  of  Marie  FranQoise 
Dubuisson,  by  her  first  husband,  Daspic  St.  Amand. 
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"  3.  By  the  recognition  of  them   as   such,    by   Louis  Ea8tk«w  Di«t. 
Augustia  MeuilloD,  and  by  their  being  treated  and  considered  *- 

as  such  by  the  community.  ciapikr  xt  al. 

**  S.  By  the  private  Tvritings,  notadal  acts,  &c.,  in  which  bavkb. 
both  Antoine  Meuillon  and  Louis  Augustin  Meuillon 
recognized  and  treated  with  them  as  such.  Antoine 
Meuillon  divides  the  succession  of  their  mother  between  them 
and  his  own  child,  Louis  Augustin  Meuillon,  and  acquits 
himself  towards  them  as  their  tutor,  both  in  relation  to  their 
father's  and  mother's  successions. 

*^  4.  By  the  act  of  marriage  between  Antoine  Meuillon 
and  Marie  FranQoise  Dubuisson,  in  which  she  is  described  as 
the  widow  of  Daspic  St.  Amand. 

"The  evidence  on  these  heads  of  proof,  is  of  the  most 
plenary  description,  and  carries  the  most  perfect  conviction 
to  the  mind,  of  the  facts  sought  to  be  established  by  the 
defendants.    But  the  defendants  have  further, 

"5.  Introduced  an  act  of  the  marriage  between  Jean 
Francois  Daspic  St.  Amand  and  Marie  Fran^oise  Dubuisson, 
which  took  place,  as  has  been  stated,  in  1722. 

***  First  register  of  marriages  of  the  parish  church  of 
St  Louis,  of  NeW'Orleans^  containing  three  hundred  and 
seventy-six  acts  of  marriages  of  whites  and  eleven  marriages 
of  negroes,  and  three  acts  of  abjuration  of  heresy.  The 
said  register  begins  the  first  day  of  the  month  of  July,  of 
the  year  1720,  and  finishes  the  fourth  day  of  the  month  of 
December,  of  the  year  1730.' 

"The  book  is  obviously  not  a  collection  of  original  acts, 
but  copies  of  them,  and  extracts  from  them.  At  the  close  of 
the  book  is  a  certificate  in  Spanish,  as  follows  : 

"  *  I,  Francis  Antonio  de  Sedella,  religious,  capuchin, 
curate^of  this  church  of  St.  Louis  of  New-Orleans,  certify  in 
the  form  {que  puedo)  I  have  a  right  to  do,  that  this  present 
register,  which  contains  three  hundred  and  ninety  acts  of 
marriage,  which  were  copied  and  extracted  in  the  time  of  the 
government  of  Fmnce  over  this  province,  to  which  full  credit 
and  faith  should  be  given ;  that  the  original  register  which 
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Eavrbv  Dwt.  contained  them,  from  which  they  were  copied,  was  found  in 

•^^^'  ^^^     a  bad  state,  as  were  also  the  conditions  of  the  other  jregistecs 

cLAFmKTAL.  of  thls  chureh,  caused  by  the  devouring  fire,  which  took 

place  in  this  capital  on  21st  March,  1788,  and  that  this  may 

appear,  I  attest. 

Signed,        FR.  ANTONIO  DE  SEDELLA,  Curate.' 


« 


The  act  of  marriage  is  as  follows : 


I  '  ' 


'' '  No.  1 1 9,  fol.  40.  Jean  Francois  de  St.  Amand,  with 
Marie  Fran^oise  Dubuisson. 

**  <  In  the  year  1722, 13th  April,  I,  the  undersigned,  curate 
of  New-Orleans,  have  received  the  mutual  consent  of  mar- 
riage of  Jean  Francis  St.  Amand  Daspic,  sou  of  Jacques 
Daspic,  and  of  Dominique  Bordeh^re,  his  father  and  mother, 
and  of  Marie  Fran^oise  Dubuisson,  daughter  of  Leoa 
Dubuisson  and  of  Mariane  Canop,  her  father  and  mother,  ia 
presence  of  Pierre  Dreux,  of  Martharine  Dreux,  of  Pierre 
Alexis  Desjardins,  of  Francis  Quasido,  and  of  Claude  Pierre 
Hyronee,  who  have  signed  ;  with  me  also  signed  St  Amand 
Dreux,  M.  Dreux,  and  J.  Richard,  curate.' 

^^  This  act  of  marriage  is  attacked  as  not  being  in  con* 
formity  with  the  ordonnance  of  1667  on  this  subject,  made 
in  France,  which  requires  the  act  of  marriage  to  be  signed 
by  the  parties,  by  at  least  four  witnesses,  or  a  declaraUon 
that  they  know  not  how  to  sign. 

^^  That  the  act  does  not  express  that  the  banns  were 
published. 

*^  That  the  nuptial  benediction  is  not  stated  to  have  been 
given. 

**  That  it  does  not  appear  that  the  curate  was  the  local 
curate  of  New-Orleans. 

*^  That  it  is  not  sjtated  that  the  marriage  was  celebrated  ; 
only  thatia  consent  to  marry  was  given. 

"  That  it  is  not  stated  that  the  marriage  was  in  the  ftice  of 
the  church. 

.  ^'  There  appears  much  boldness  in  the  attempt  to  have  a 
marriage  declared  null,  which  was  made  one  hundred  and 
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thirteen  years  ago,  and  the  descendants  from  which  have  Eastibv  Dut. 
ever  since  been  in  the  undisputed  possession  of  the  quality,     •^<n«*  i^^- 
character  and  condition  of  lineal  legitimate  descendants  of  clapibx  n  ax- 
the  married  persons,  and  who  were  acknowledged,  treated  '^- 

with,  and  recognized  as  legitimate,  by  the  only  persons  who 
had  an  interest  to  make  the  question. 

**  One  of  the  counsel  of  the  plaintiffs  adverted  to  a  principle 
of  law,  that  when  a  plaintiff  in  a  petitory  action  makes  out  a 
prim&fade  title  or  case,  the  burden  of  proof  is  thrown  on  the 
defendant  to  show  a  better  title.  This  position  is  true,  but 
it  is  also  true,  that  when  the  defendant  has  in  turn  shown  a 
frmSifack  good  title  in  himself,  the  burden  of  proof  is  shifted 
back  on  the  plaintiff,  to  rebut  and  destroy  it. 

**  The  counsel  admitted  the  truth  of  this  position  so  far  as 
to  say,  that  if  defendants  had  rested  on  their  proof  by  wit- 
Desses,  private  writings  and  notarial  acts,  they  would  fully 
have  established  their  lineal  legitimacy  as  descendants  of 
Marie  Fran^oise  Dubuisson,  but  that  the  production  of  the 
act  of  marriage,  defective  in  essential  forms,  had  paralized 
the  other  proofs. 

'*  In  relation  to  this  part  of  the  subject,  I  concur  in  the 
application  by  defendant's  counsel^  of  the  principle,  that  the 
laws  of  a  mother  country  when  applied  to  her  colonies, 
are  always  to  be  modified  to  the  situation,  wants  and 
circumstances  of  the  colony.  This  register  is  described  as 
the  first  register  of  marriages.  It  is  to  be  presumed  there 
were  marriages  before  1720 ;  and  even  if  it  were  proved  they 
were  made  before  a  commandant  for  want  of  a  cwr6y  or  of 
any  other  public  ofl&cer,  as  among  the  Anglo-American 
population  justices  of  the  peace  presided  at  marriages  for 
want  of  a  clergyman,  the  necessity  of  the  case  would  make 
the  law  of  it. 

'*  In  Pizero  vs.  Meuillon,  for  the  name  of  Meuillon  figures 
once  before  in  an  interesting  case  ih  our  books,  the  court 
declared,  that  the  passing  of  acts  before  commandants  was 
binding,  and  the  law  of  the  colony,  because  there  were  no 
notaries,  and  it  was  the  practice.  So,  it  has  been  decided, 
that  an  order  to  admit  a  will  to  probate,  implied  an  order  to 
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BAnsur  Dist.  execute  the  will.     Authorities  could  be  cumulated  without 

Jtme^  1836.     number  on  analagous  questions,  according  to  which  it  has 

cLAPism  ST  AL.  been  held,  that  great  allowance  for  ignorance,  unskillfiilness 

or  peculiar  circumstances  of  a  colony,  is  to  be  made,  and  the 

law  applied  as  it  was  then  understood  and  practised.     It  is 

the  common  law  of  colonies. 

'^  These  principles  repel  many,  if  not  all  the  objections  and 
exceptions  to  this  act  of  marriage,  if  they  were  ever  so  clearly 
established.  On  examination,  it  will  be  found  that  the  acts 
of  marriage  in  the  register  produced,  are  recorded  in  different 
forms,  by  different  individuals.  If  the  case  were  much  more 
modem,  and  the  proof  much  more  defective  than  it  is,  the 
certificate  of  the  condition  in  which  the  records  were,  when 
copied,  would  give  the  court  ample  room  for  presumption, 
and  the  court  would  presume  a  great  deal  in  favor  of  a  quality 
and  condition  of  married  persons,  recognized  as  such  by  all 
the  connections  ;  and  it  appears  to  me,  a  court  is  bound  to 
presume  any  thing  and  every  thing  in  support  of  a  civil 
condition  and  quality  of  one  hundred  years'  standing  in 
Louisiana,  which  has  been  hitherto  unimpeached. 

"  It  will  presume  every  thing  that  is  necessary  to  make 
this  extract^  for  it  is  so  styled,  to  be  an  extract  from  an 
original,  complete  in  all  respects. 

^^  As  was  observed  by  a  cofinsel  for  defendants,  if  the 
evidence  in  this  case  does  not  establish  the  civil  condition  of 
this  family,  the  inhabitants  of  Louisiana  of  French  descent 
may  as  well  at  once  surrender  their  estates  to  the  descendants 
of  their  common  ancestors  in  France. 

"I  consider,  that  the  quality  and  condition  of  the  children 
of  Pierre  and  Dominic  St.  Amand,  as  heirs  of  Louis  Augusttn 
Meuillon,  in  1810,  is  fully  established." 

Judgment  was  rendered  in  favor  of  the  defendant,  from 
which  the  plaintiffs  appealed. 

Faurchyj  Magnin  and  Caillard^  for  the  plaintiffs. 

Mcrphy^  MazweaUf  Pichot  and  Conrad,  for  the  defendants 
and  warrantors. 
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•Afartm,  /.,  delivered  the  opinion  of  the  court.  Eabtxmx  Dist. 

This  ifl  an  action  by  the  heir^  and  legal  representatives  of    "^^^^  ^^^' 
the  late  Louis  Augustin  Meuillon,  who  is  alleged  to  have  clafier  xt  al. 
died  in  this  state  in  the  year  1810,  against  the  defendant,  as        bj^ks. 
possessor  of  a  lot  of  ground,  which  the  plaintiffs  allege  to  be 
part  of  the  estate  of  their  said  ancestor,  and  which  legally 
belongs  to  them  by  inheritance. 

The  defendant  sets  up  title  to  the  lot  in  question,  as 
purchaser  from  the  late  Pierre  St.  Amand,  of  New-Orleans, 
the  8th  of  May,  1815,  as  appears  by  his  deed  of  sale  of  that 
date,  for  the  price  and  sum  of  fourteen  thousand  dollars, 
with  full  warranty  of  title. 

The  success  of  the  plaintiffs  depends  on  establishing  the 
illegality  of  the  marriage  of  St.  Amand,  the  ancestor.  For 
this  purpose,  they  rely  on  the  absence  of  any  documentary 
evidence  of  his  marriage  with  Marie  Fran^oiae  Dubuisson, 
who  after  St.  Amand's  death  married  Antoine  Meuillon,  in 
respect  of  whom  the  plaintiffs  claim  as  collateral  heirs. 

On  the  other  hand,  it  has  been  shown,  that  in  the  confla- 
gration which  desolated  a  considerable  portion  of  the  city  of 
New-Orleans,  in  the  year  1788,  the  records  •f  the  parish 
became  for  a  considerable  part  the  prey  of  the  flioimes  ;  that 
those  which  were  saved,  were  very  much  injured  and 
defaced,  so  much  so,  that  it  became  necessary  to  have  them 
transcribed  into  new  books  procured  for  that  purpose. 

Among  the  records  thus  rescued  from  the  flames,  is  a 
document  purporting  to  be  a  record  of  marriage,  bearing  date 
in  the  year  1722,  in  which  the  curate  of  New-Orleans  attests 
and  declares  he  has  received  the  mutual  consent  of  marriage 
of  Jean  Francois  St.  Amand,  &c.,  and  of  Marie  .Fran^oise 
Dubuisson,  &c.,  in  the  presence  of  witnesses.  These  are  the 
parents  of  St.  Amand,  the  vendor  of  the  defendant. 

During  the  century  which  preceded  the  present  suit,  the     The  same  ex- 
beirs  of   St.    Amand    have    been  reputed  the  legitimate  ;«^«» '"  5°*  ^ 

i^  o  be  expected,  and 

descendants  of  the  common  mother  of  St.  Amand,  and  of  the  viii  not  be  re- 
children  by  her  second  marriage  with  P.  A.  Meuillon.  eoution  and^pre- 
On  these  facts  and  proofs,  the  district  judge  who  tried  the  Jl^JJJjs'of  mw^ 
cause  recognized  the  legality  of  the  marriage  of  the  parents  riages^birtfatand 
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Dnr.  of'St.  Amand,  who  sold  the  disputed  premises  to  the  defend- 
Jwu,  1836.     ant,  and  consequently  established  the  defendant's  title.  From 

TnmT        this  judgment  the  plaintifis  appealed. 

TBUTZTAi.        ^^  ^  careful  examination  of  the  evidence  and  law  of  the 

destht,  Id  %  new  case,  this  court  is  of  Opinion  the  district  judge  decided 

•erreJ'  imd'  re^  corrcctly.     In  the  infancy  of  a  colony  it  but  rarely  happens^ 

quired   in   the  that  the  laws  of  the  mother  country,  which  are  enacted  to 

mother  ooantrj. 

The  destnie*  B^cure  the  evidence  of  marriages^  births  and  deaths,  are 
tfT"  laees^Tde!^  execuled  and  carried  into  effect,  with  the  regularity  and 
poiit  of  records  exactness  they  would  be  in  the  mother  country  itself. 
d?tpeniei'^th  The  destruction  by  fire  of  the  places  of  deposit  of  records 
STth^ori'^iMi?''  ^^^  documents,  dispenses  with  the  production  of  the  original 
which  may  be  records  and  documents  themselves,  which  may  fairly  be 
to'haU  b^de-  Bupposed  lo  have  been  destroyed ;  and  legitimacy  will  be 
?]Zr '  Ml  presumed  when  a  century  has  elapsed,  without  its  being 
be     preaomed,  doubted,  controverted  or  denied. 

▼hen  a  centunr 
has        elapsed, 

without  iu being      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
uoTcrted.'^  ^^'  judgment  of  the  District  Court  be  affirmed,  with  costs. 
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TERRT  ««.    TERRY  ET   AL. 

APPEAL  FEOM  THE  COURT  OV  THE   FIKST  JUBIOIAL  DISTftlOT. 

A  leqaeitrEtion  of  the  funds  of  the  defendant  inr  the  marahal's  handa,  does 
not  have  the  effect  of  an  attachment  to  brings  the  party  into  court  by  hia 
property.  If  the  defendant  ia  ahaent  in  auch  case,  and  there  is  no  euraiOT 
ad  Hum  or  ad  hoe  appointed  to  repreaent  him,  but  only  aenrioe  of  dtation 
on  the  attorney  appointed  to  defend  the  auit,  it  will  be  diamiaaed  aa  to 
him. 

Where  the  plaintiff  was  prevented  by  the  excess  of  his  claim,  from  goukg 
before  a  court  of  limited  jurisdiction,  to  contest  and  litigate  his  rank  and 
privilege  with  another  creditor,  who  was  seeking  a  judgment  with  a 
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privilego  againat  the  common  debtor  in  said  coutt :  Held^  thi^t  he  can  Emnui  Dm. 
compel  hie  adTonaiy  to  come  into  a  higher  court  to  litigate  their  claims.     June^  1856. 


The  Tender  of  a  vefsel  or  other  moTcable  property  not  paid  for,  ia  entitled         txrkt  . 

vt. 


to  a  privilege  on  its  proceeds,  when  sold  by  a  forced  sale,  in  a  suit  against  ^' 


his  Tendee  for  the  priee^  even  when  he  has  taken  a  note  and  allowed  a 
credit ;  but  his  priyilege  is  of  inferior  rank  to  that  of  a  creditor  who  has 
famished  supplies  to  the  vessel. 

This  is  an  action  in  which  the  plaintiff  seeks  to  recover 
the  sum  of  five  hundred  dollars,  as  a  privileged  claim  on  the 
proceeds  of  the  sale  of  a  barge,  in  the  hands  of  the  city 
marshal  of  New-Orleans. 

l^he  plaintiff  alleges,  he  is  the  holder  of  two  projnissory 
notes,  one  for  one  hundred  dollars  and  the  other  for  four 
hundred  dollars,  executed  by  J.  C.  Terry,  for  the  purchase 
of  the  barge  Volunteer ;  that  said  barge  has  been  attached 
and  seized  by  various  creditors  of  said  J.  C.  Terry,  and  sold 
by  tfcie  city  marshal  of  New-Orleans  for  the  sum  of  eight 
hundred  dollars,  on  a  credit  of  ninety  days. 

The  plaintiff  further  shows,  that  he  is  a  privileged  creditor 
on  the  proceeds  of  said  barge,  yet  in  the  hands  of  the  city 
marshal  for  the  amount  of  said  notes,  which  he  prays  may 
be  sequestered  and  held  subject  to  such  judgment  as  shall 
be  rendered  in  the  case ;.  and  he  prays  judgment  for  the 
amount  of  his  claim. 

An  attorney  was  appointed  to  defend  the  interest  of  the 
defendant,  who,  it  was  suggested,  had  departed  from  the 
state. 

In  an  amended  petition,  the  plaintiff  alleges,  that  one 
William  Bowman^  was  prosecuting  a  claim  of  about  two 
hundred  and  ninety  dollars  against  the  proceeds  of  said 
barge,  in  the  City  Court  of  New-Orleans,  which  claim,  he 
alleges,  is  not  a  privileged  or  valid  one ;  but  that  his 
(plaintiff's)  claim  is  too  large  to  be  litigated  in  the  City 
Court:  wherefore,  he  prays  that  Bowman  and  the  city 
marshal  be  cited  and  made  parties  to  this  suit,  and  that  he 
have  judgment  against  them  for  the  amount. of  any  moneys 
Bowman  may  have  received,  and  for  so  much  in  the  hands 
of  the  marshal  as  will  satisfy  his  claim. 
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'fiAOTov  Dm.  Bowman  appeared  and  excepted  to  the  wpplemeiital 
Jwie,  1836.  petition,  as  making  new  parties,  and  eettii^  forth  new  and 
totally  distinct  causes  of  action  from  that  in  the  original 
petition ;  that  it  prays  for  the  annulling  such  judgment  as 
Bowman  may  and  has  obtained  in  the  t)\iy  Court,  which 
this  court  is  incompeteat  to  pronounce :  and  further,  that  the 
right  of  preference  claimed  by  the  plaintiff  on  the  proceeds 
of  the  barge  is  res  judicata,  having  been  passed  upon  by  the 
City  Court  of  competent  jurisdiction. 

The  attorney  for  the  absent  defendant  pleaded  a  general 
denial,  and  required  strict  proof. 

While  this  suit  was  pending,  to  wit,  on  the  19th  June, 
1 835,  Bowman  obtained  his  judgment  in  the  City  Court  for 
two  hundred  and  mnety-six  dollars,  with  a  privilege  on  the 
proceeds  of  the  barge.  Several  other  persons  had  also 
obtained  judgments  against  the  barge,  for  seamen's  wages, 
&c.,  amounting  in  all  to  five  hundred  and  thirty-five  dollars 
and  ninety-one  cents,  under  which  she  was  seized  and  sold 
in  the  first  instance. 

The  district  judge  delivered  his  judgment,  overruling  the 
exceptions,  as  follows : 

<'  It  is  obvious  these  exceptions  do  not  raise  the  real  dLfficuUy 
of  the  case ;  for  as  to  the  first  exception,  the  suit  was  origia- 
ally  against  Jeremiah  Terry,  and  such  an  exception  could 
not  therefore  be  raised  by  Bowman.  If  any  thing,  it  migh( 
be  said  the  original  petition  was  defective,  in  not  having  ia 
the  outset  made  Bowman  (a  real  party  in  interest)  party  to 
the  suit,  if  J.  O.  Terry  had  a  knowledge  of  the  institutioia 
of  Bowman's  suit,  when  he  filed  his  petition;  nor  is 
there  any  change  in  the  nature  of  the  claim.  The  second 
exception  is  without  point,  as  it  objects  only  to  the  nature  of 
the  relief  prayed  for.  It  is  not  to  be  supposed  that  the 
District  Court  will  give  any  relief^  or  make  a  decree  it  is 
incompetent  to  make.  The  judgment,  Bowman  v$,  Jeremiabi 
Terry,  may  well  stand,  and  yet  J.  O.  Terry  be  entitied  to 
the  proceeds  of  the  Voluntoer ;  for  although  Bowman  may 
have  a  right  to  them,  as  against  Jeremiah  Terry,  he  may 
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not  have  a  right  to  them  as  against  J.  O.  Terry,  and  that  EAsnitir  Dist. 

question  was  eertainly  not  litigated  when  the  judgment,     «fa«g,  t»^- 

Bowman  V9.  Jeremiah  Terry,  was  rendered  in  the  City  Court.        tkrbt 

As  to  the  third  exception,  it  touches  upon  the  real  question   tbiibtbtal. 

in  a  collateral  manner,  yiz  :  whether  J.  O.  Terry  was  bound 

to  litigate  his  claim  for  five  hundred  dollars,  in  the  City 

Court.    If  Bowman  bad  obtained  his  judgment,  and  received  - 

it»  amomit  before  J.  O.  Terry  had  instituted  any  proceedings, 

the  case  would  have  been  embarrassed  with  new  difficulties ; 

but  we  are  spared  the  necessity  of  investigating  that  question, 

by  a  reference  to  the  dates  of  the  proceedings.     Bowman 

was  served  with  the  petition  and  citation  out  of  the  District 

Court,  on  the  1st  July,  1835,  and  he  did  not  take  his  last 

nde  on  J.  O.  Terry  and  the  marshal,  to  show  cause  why 

be  should  not  be  paid  his  judgment  out  of  the  proceeds  of 

the  barge,  until  20th  August,  1885. 

^I  cannot  suppose  that  J.  O.  Terry  was  bound  on  the 
ffile  taken  on  him,  to  go  into  the  City  Court  and  litigate  his 
claim  of  five  hundred  doUars.  Bowman  was  aware  of  the 
extent  of  J.  O.  Terry's  claim,  and  I  must  suppose,  knew, 
when  the  rule  was  taken  and  decided,  the  existence  of  the 
suit,  as  the  judgment  of  the  City  Court  refers  to  that  pro- 
ceeding. I  am  disposed  to  give  full  efiect  to  all  the  articles 
cited  by  the  presiding  judge  of  the  City  Court;  but  the 
question  presents  itself  to  my  mind  under  these  points  of 
view: 

**h  The  City  Court  is  a  court  of  limited  jurisdiction. 
No  claim  for  any  debt,,  &c.,  beyond  three  hundred  dollars, 
can  be  litigated  there. 

**S.  The  constitution  gives  a  right  of  appeal  for  sums 
exceeding  three  hundred  dollars,  to  the  Supreme  Court,  and 
no  provision  is  made  for  an  appeal  from  the  City  Court  to 
the  Supreme  Court. 

*'S«  The  Code,  in  various  articles,  provides  that  the 
distribution  of  the  proceeds  of  property  seized  and  sold  on 
execution,  should  be  made  by  the  court  out  of  which  the 
execution  issues ;  but  if  there  be  a  conflict  between  these 
articles  of  the  Code  and,  the  more  general  laws,  and  other 
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EAvnmir  Dut,  articles  of  the  Code  and  of  the  constitution  rdative  to  jaris- 
•^"^  ^^^'  diction,  &c.,  the  minor  articles  or  regulations  of  thje  Code 
TSftsT  must  be  so  construed,  limited  or  modified,  as  not  to  impair  a 
nmmTST  ml,  ^ore  general  law  or  right,,  more  especially  if  it  be  a  constitu- 
tional one.  They  are  subordinate  provisions  of  the  law,  and 
more  especially  the  whole  must  be  so  construed,  as  that 
there  be  not  a  failure  of  justice. 

*'  I  cannot  suppose  that  it  was  intended  by  the  laws,  that 
a  mortgage  or  privilege  creditor  for  a  sum  of  three  hundred 
dollars,  is  to  stand  by  and  quietly  permit  his  pledge  to  be  sold, 
and  the  proceeds  distributed  among  smaller  creditors,  or  paid 
over  to  the  debtor  to  be  dissipated,  because  the  law  allows 
creditors  for  sums  under  three  hundred  dollars  to  sue  in 
Parish  Courts  in  the  country,  or  in  courts  of  limited  jurisdic- 
tion in  the  city,  while  the  same  laws  incapacitate  and  pro- 
hibit those  courts  from  entertaining  jurisdiction  of  his  claim 
'  or  debt  for  a  larger  afaaount,  while  on  the  other  hand  there 

will  be  no  failure  of  justice  if  the  litigation  be  brought  into 
the  higher  court. 

'^  The  case  is  likely  frequently  to  occur  as  to  the  privileged 
claims,  and  I  see  no  way  of  preventing  a  failure  of  justice, 
but  by  drawing  the  litigation  into  a  jurisdiction  co-extensive 
with  the  right  claimed,  otherwise  the  creditor  must  lose^  his 
right  of  property,  or  of  appeal,  or  both.  I  consider  it  to  be  on 
reasons  of  this  kind,  that  the  case  of  Lawes  vs.  CUnn, 
4  Martin,  N.  S.,  390,  was  decided,  and  the  court  put  the 
decision  on  the  necessity  of  the  case.  The  case  of  Vail 
against  U.  S.  marshal,  Nicholson,  covered  the  whole  ground. 
.  The  case  of  Oger  against  Daunoy,  7  Martin,  H.  S»,  656^ 
appears  much  in  point  for  the  defendant.  Bowman ;  for  the 
court  there  decided,  that  Oger,  who  alleged  that  his  property 
was  seized  on  an  execution  against  Harland,  could  not 
enjoin  the  sale,  or  recover  the  property  itself  from  Daunoy, 
the  marshal,  in  the  District  Court,  because  of  article  395  el 
aeq.f  of  Code  of  Practice,  but  that  he  might  recover  its  value 
from  Daunoy  in  that  court.  My  understanding  is  too  prac-^ 
tical  to  understand  the  value  of  distinctions,  where  there  are 
no  differences.     In  ^the  dilemma  raised   by  contradictory 
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provisioDs  of  law,  it  appears  to  me,  that  in  substance  there  fiirrxRH  Om. 

were  but  two  solutions  of  the  difficulty :  either  to  say,  that     J^wg,  t836. 

Oger  might  claim  his  goods  or  their  value,  without  regard 

to  the  limitation  of  the  jurisdiction  of  the  City  Court,  when 

they  were  under  seizure  by  execution  out  of  that  court ;  or  to 

say,  that  when  the  property  claimed  was  of  the  value  of  an 

amount  beyond  the  jurisdiction  of  the  City  Court,  the  third 

person,  whose  property  was  seized,  might  come  into  the 

District  Court,  to  claim  out  of  the  funds  of  the  marshal,  and 

that  the  Code  of  Practice,  S95,  et  $tq.^  ex  necesriiaH  rd  did  not 

apply  in  such  a  case. 

**  In  the  present  case  it  may  be  said,  upon  principles  anala- 
gous  to  the  reasoning  used  in  Oger  against  Daunoy,  that  the 
sequestration  will  not  hold,  but  that  if  Bowman  receives 
money,  with  the  notice  that  another  person  claims  a  better 
right  to  it,  he  might,  when  tha^  right  is  established,  ex  equo 
e<  btmOf  to  be  made  to  refund  it ;  but  this  is  to  get  around  the 
difficulty,  not  to  meet  it.  It  is  to  observe  the  law  to  the 
letter,  but  break  it  to  the  spirit.  Nor  does  it  do  complete 
justice,  and  it  does  not  meet  all  the  cases  which  will  arise. 
If  the  maxim,  *  est  front  judicis  ampliare  jurisdietionemy^  be 
meant  to  convey  the  opinion,  that  courts  should  grasp  at 
power,  I  disclaim  it  as  practice  or  as  principle.  If  it  be 
meant  to  convey  the  opinion,  that  courts  ought  to  prevent  a 
failure  of  justice,  it  is  a  sacred  principle ;  and  Civil  Code, 
article  21,  which  directs  that  in  civil  matters  where  there  is 
no  express  law,  the  judge  is  bound  to  proceed  and  decide 
according  to  equity,  applies  as  fully  in  a  case  where  there  is 
a  conffict  of  laws,  or  of  provisions  of  the  law,  as  in  a  case 
where  express  law  is  wanting.  Equity  calls  for  remedies 
adapted  to  its  rights,  for  rights  are  of  no  practical  benefit, 
without  remedies  to  enforce  them.  '  These  being  my  views, 
I  am  of  opinion,  that  after  it  was  made  known  to  the  City 
Court,  that  a  creditor  to  an  amount  beyond  its  jurisdiction, 
had  on  that  account  applied  to  the  District  Court,  to  establish 
his  rights  upon  the  property  seized  and  sold  under  process 
from  the  City  Court,  nothing  further  should  have  been  done 
in  that  court,  and  that  if  plaintiff  makes  out  his  claim  of 

10 
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Din.  higher  privilege,  &c.y  Bowman  cannot  be  allowed  to  benefit 
'^'^*  ^^^     by  proceeding  in  the  City  Court,  after  the  institution  of  the 
suit  in  the  District  Court.     Authorities  might  be  adduced, 
of  cases  decided  on  analagous  principles,  in  the  relation 
of  courts  of  law  and  equity  in  England." 

The  defendant.  Bowman,  answered  to  the  merits  and 
pleaded  a  general  denial,  and  averred  that  the  plaintifi^'s 
claim  was  fraudulent  and  collusive :  that  if  the  District 
Court  decree  a  distribution  of  the  proceeds  of  the  barge,  it 
must  be  done  contradictorily  with  all  the  persons  and  parties 
interested,  but  which  the  plaintiff  has  failed  to  bring  before 
the  court. 

The  cause  was  submitted  to  the  court  on  these  pleadings, 
and  the  evidence  of  the  respective  claimants.  The  district 
judge  dismissed  the  suit  as  to  the  defendant,  J.  C.  Terry, 
because  he  was  not  legally  brought  into  court,  and  dissolved 
the  sequestration,  with  judgment  in  favor  of  Bowman  an4 
the  city  marshal,  on  the  following  grounds  : 

^^  It  was  considered  that  the  plaintiff,  J.  O.  Terry,  proved 
his  claim  against  J.  C.  Terry,  the  defendant ;  but  has  he  a 
privilege  resulting  from  it? 

"I  have  heretofore  been  compelled  to  adopt  a  rule  in 
relation  to  privileges  on  vessels  and  steam-boats,  which 
navigate  within  the  waters  of  the  state,  or  to  distances 
which  do  not  come  within  the  meaning  of  the  word  voyage. 
The  rule  adopted  is  in  accordance  with  Louisiana  Code, 
article  3212,  that  is  to  consider  the  lapse  of  sixty  days,  from 
the  time  the  debt  is  incurred,  as  a  voyage,  and  exclude  from 
privilege,  debts  of  anterior  standing.  Either  this,  or  there  is 
no  privilege  on  vessels  which  do  not  make  voyages  within 
the  meaning  of  the  term.  The  plaintiff's  claim  is  predicated 
on  two  i)otes,  given  for  part  of  the  price  of  the  vessel. 

^'The  plaintiff's  counsel  relies  on  the  Louisiana  Code, 
article  3194,  which  gives  the  general  privilege  on  moveables, 
notwithstanding  a  credit  and  a  note  is  given. 

^^  This  reliance,  it  appears  to  me,  must  fail  him. 
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The  privilege  on  vessels  is  given  under  restrictions,  and  Eastebx  Din-, 
in  relation  to  a  subject-matter,  which  prevent  the  application     -^^^  ^^^^' 
of  this  salvo.  txbrt 

**  The  privileges  are  restricted  to  the  Icist  voyage,  to  wages,  '"'• 

supplies,  repairs,  &c.  &c.,  previous  to  the  departure  of  the 
ship,  if  she  has  already  made  a  voyage.  Lauiriaria  Code, 
S2\2.  A  voyage  is  a  departure  from  one  port,  and  arrival  at 
another,  or  being  out  sixty  days. 

**  It  is  wholly  inconsistent  with  these  provisions  of  law, 
that  the  creditor  can  retain  his  privilege,  if  he  gives  a  credit 
of  three  months,  or  six  months. 

"  This  subsistence  of  the  privilege,  notwithstanding  credit 
and  note  given,  would  not  apply  to  privileges  of  inn-keepers 
on  effects  of  a  traveller.  If  the  traveller  removes  his  effects, 
(unless  perhaps  by  fraud  or  stealth,)  the  privilege  is  gone. 

"The  clause  sustaining  the  privilege,  notwithstanding 
credit  and  note,  is  not  repealed  in  the  special  section  giving 
privilege  on  ships  and  merchandise,  under  the  restrictions 
there  stated,  and  is  obviously  inconsistent  with  them,  and 
would  introduce  inextricable  confusion  into  a  subject  sufS* 
ciently  complicated.  Ships  and  vessels  are  subject  to  a 
succession  of  privileges  from  their  nature,  and  the  uses 
to  which  they  are  put. 

'^If  a  seaman,  &c.,  takes  a  note  for  his  wages,  at  six 
months,  his  privilege  is  gone,  and  so  of  the  others. 

'*  If  this  reasoning  be  correct,  the  conclusion  follows,  that 
{Aaintiff  is  not  entitled  to  any  privilege ;  with  it  the  seques- 
tration .falls,  and  with  the  sequestration  the  jurbdiction  of 
the  court,  the  defendant  being  an  absentee." 

Heimenj  for  the  plaintiff,  submitted  the  following  points 
and  authprities : 

I.  The  plaintiff  as  vendor  of  the  barge  Volunteer,  has  a 
privilege  thereon,  while  in  the  hands  of  the  vendee,  though 
sold  on  a  credit  and  a  note  taken  for  the  price.  Lmdriana 
Cadej  S194. 

S.  The  barge  Volunteer  never  having  made  a  voyage  in 
the  sense  of  the  Lamriana  Code, 'orficfe  321 S;  because  she 
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0IR.  obly  navigated  lake  PoDtcbartrainy  and  never  went  to  sea, 
'^^*^»  ^^^'     the  plaintiff  cannot    be  said  to  be  without  privilege,  in 
consequence  of  more  than  sixty  days  having  elapsed  from  the 
^   time  he  gave  credit  for  the  purchase  mooey. 

5.  At  all  events,  the  creditors  on  this  barge  should  be  paid 
pro  rata.    Ijndriana  Code^  3S05. 

4.  The  general  privilege  of  the  vendor  cannot  be  destroyed 
by  any  legislative  construction  of  the  article  3S05  of  the 
Louisiana  Code,  such  as  that  made  by  the  judge  of  the 
District  Court 

6.  The  vendor's  privilege  on  the  vessel  has  always  been 
recognized     1  Foltn,  367-4,  Iw.  1,  tU.  14,  art.  17. 

Btiekananf  for  the  defendant.  Bowman. 

1.  The  exceptions  filed  by  William  Bowman  were  im- 
properly overruled:  they  are  valid  in  law,  and  should  be 

^    maintained. 

2.  That  the  District  Court  is  without  jurisdiction  of  the 
distribution  of  funds  in  the  hands  of  the  city  marshal  in 
virtue  of  judgments,  executions  or  seizures  from  the  City 
Courts ;  and  cannot  obstruct  or  detain  said  funds  from  the 
seizing  or  judgment  creditors  in  the  City  Court,  by  writs  of 
injunction,  sequestration  or  the  like. 

3.  That  judgment  creditors,  with  privilege  decreed  and  a 
seizure  levied,  in  the  City  Court,  upon  the  proceeds  of  a 
vessel  in  the  city  marshal's  hand%  cannot  be  compelled  to 
litigate  their  claims  over  again  in  the  District  Court,  contra- 
dictorily with  creditors  who  have  sued  out  sequestrations  in 
the  District  Court,  of  such  proceeds  in  the  marshal's  hands. 

4.  That  the  plaintiff  has  no  privilege  as  claimed  for  the 
note  of  one  hundred  dollars,  annexed  to  his  petition,  said 
note  having  been  endorsed  to  him  by  the  payee  and  vendor 
without  subrogation^ 

5.  That,  as  regards  the  second  note,  of  four  hundred 
dollars,  annexed  to  the  petition,  the  plaintiff  and  appellant, 
so  far  from  having  a  right  to  a  preference  over  the  appellee. 
Bowman,  upon  the  proceeds  of  the  barge  Volunteer,  is,  on 
the  contrary,  liable  to  him  and  the  other  creditors,  as  part 
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owner  of  the  boat ;  the  said  note  being  <tated  November  17,  Eabtbut  Dm. 
while  many  items  of  Bowman's  bill  are  of  prior  date.  Jiwg,  isae. 

6.  That  the  appellant  has  lost  his  privilege  of  vendor,  if       tbrat  "^ 
ever  he  had  any,  the  barge  Volunteer  having  made  many    .j^,^^  ^^^ 
voyages  since  the  sale. 

7.  The  judgment  in  favor  of  the  defendant  has  not  been 
appealed  from.  This  appeal,  being  against  parties  whose 
liability  is  only  consecfuential  upon  that  of  defendant,  must, 
therefore,  fall. 

JUatkews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  claims  a  privilege  as  vendor  of  a 
boat  wJbich  was  used  on  the  lake  Pontchartrain,  in  trade 
between  New-Orleans  and  various  places  situated  on  the 
other  side  of  the  lake.  The  judgment  of  the  court  below 
was  against  his  claim,  from  which  he  appealed. 

It  apears  that  the  price  of  the  boat  was  the  subject  matter 
of  dispute,  the  thing  itself  having  been  sold  by  the  marshal 
of  the  City  Court,  to  satisfy  several  judgments  which  had 
been  obtained  by  persons  who  navigated  the  vesseL  Whilst 
the  price  was  still  in  the  hands  of  that  officer,  a  person 
named  Bovnnan  applied  to  that  court  for  an  order  of  seques- 
tration of  it,  and  claimed  the  sum  of  two  hundred  and  ninety- 
six  dollars  and  thirteen  cents,  as  a  privileged  creditor,  for 
supplies  of  provisions  and  other  articles  furnished  to  the  boat, 
and  sums  to  which  he  had  acquired  a  right  by  purchase  from 
other  privileged  creditors.  He  obtained  the  provisioni^  order 
of  sequestration,  &c.  While  matters  were  in  this  situation, 
the  plaintiff  made  the  claim  as  above  stated,  amounting  to 
five  hundred  dollars,  a  sum  above  the  jurisdiction  of  the  City 
Court ;  and  made  parties  to  this  suit,  or  attempted  to  make  ^  ^^J^^'^ 
them,  his  vendee  and  Bowman,  who  had  obtained  the  order  of  the  defendant 
of  sequestration  in  the  court  of  limited  jurisdiction.  No  bmds,  does  nJ 
service  of  citation  was  made  on  the  vendee,  who  is  stated  to  ?*^^t^®*l'?^ 

'  an  attafihment  to 

have  been  absent  from  the  state,  nor  was  a  curator  ad  Utem  ^™s  ^^  p«tf 
ot  ad  hoc  regularly  appointed  for  him.  The  court  below  property,  iibl 
dismissed  the  suit  as  to  this  party,  and  we  think  properly.  J^nnsad^cM^ 
The  order  of  sequestration  which  the  plaintiff  had  obtained  ^^  ^^*^  i«  ^ 
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Eastxhh  Dibt.  in  the  District  Court  being  a  mere  cautionary  measure,  could 

•^^'^»  ^^^'     not  have  the  effect  of  an  attachment,  so  as  to  bring  the 

TEmRT        cause  before  the  court,  as  between  this  defendant  and  the 

TiABT  n  AL.   P^&intiff,  in  such  manner  as  to  give  jurisdiction ;  nor  could 

curator  ad  lUem  ^^^  scrvice  of  citation  made  on  the  attorney  at  law,  appointed 

Qc  ad  hoc  ap-  ^jo  defend  him,  have  this  effect.     The  case  then  rested  on 

pointed  to  repre- 

sent  him,  but  the  different  claims  of  privilege  set  up  by  the  remaining 
ciSioT^oiT  the  parties.     A  plea  to  the  jurisdiction  of  the  District  Court  was 

ed^todefSd the  ^'^^  ^^  ^^^  ^^^  ^^  ^^®  defendant,  based  on  several  grounds, 
suit,  it  wui  be  one  of  which  was  that  their  proceeding  interfered  illegally 
hinu*       *'      with  the  separate  and  exclusive  judicial  functions  of  the 

City  Court, 
mere    the      The  judge  a  quoy  in  his  opinion  by  which  he  retained 
Tented  ^^^  coguizauce    of  the    case,    investigated    thoroughly    these 
excess   of   his  grounds,  and  we  are  of  opinion  arrived  at  a  correct  con- 

claim,  from  go-  o  '  r 

ing    before    a  clusion.     The  plaintiff  could  not  go  into  the  court  of  limited 

oouil  of  limited  •      •    %»  ^-  j«^  ui  .ja  j*i^ 

jurisdiction,  to  jurisdiction,  and  it  would  have  amounted  to  a  dental  of 
^^tehfsrufkand  j^^^^^^®*  *^  ^^  Were  not  permitted  to  bring  his  adversary  into 
priTiiege  with  the  higher  court,  to  litigate  on  the  subject  of  their  privileges, 
who  was  seeking  notwithstanding  the  judgment  rendered  in  this  matter  in  the 
I^p^f^'''!^  inferior  tribunal.  The  judgment  by  which  the  defendant 
g*»tt*  the  com-  was  condemned  to  pay  a  certain  sum,  would  remain 
said  court  :.»^  Untouched,  whilst  its  accessory,  the  privilege  allgwed, 
pd^his^idYerM-  regained  a  proper  subject  of  litigation  before  the  District 
ly  tocome  into  Court ;    Otherwise,    our   jurisprudence  would  present   the 

a  higher  court,  .^         i 

to  litigate  their  absurdity  of  a  wrong  without  remedy^  or  a  denial  of  justice 
"**•  in  a  matter  clearly  cognizable  before  our  courts  of  judica- 

ture. The  reasoning  and  conclusions  of  the  court  below, 
have  relieved  us  from  the  trouble  of  examining  the  difficult 
and  too  often  perplexed  question  relating  to  a  conflict  of 
jurisdictions,  as  we  are  satisfied  with  both.  But  the  ques- 
tion of  privileges,  perhaps  not  less  vexatious  and  difficult  of 
solution,  in  spite  of  the  attempt  of  the  compilers  of  our  Code 
to  render  this  subject  plain  and  simple,  must  be  served. 
There  are  so  many  privileges  allowed  on  the  property  of 
debtors,  and  they  are  so  various  in  their  origin  and  their 
classifications  so  multifarious,  that  it  is  often  difficult  to  settle 
their  rank.     The  counsel  for  the  plaintiff  in  the  present  case 
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seems  to  rely  principally  on  the  articles  of  the  Louisiana  Eastbiui  Dm. 
Code  which  treat  of  privileges  on  ships  and  merchandise.     Jimg,  1836. 
The  interpretation  of  these  articles  as  made  by  the  inferior        tsrby 
court,  denies  to  his  client  any  privilege  ;  and  the  record  does    tkbjii*bt  al. 
not  furnish  facts  by  which  the  conclusion  of  that  court  on    Thevendorof 
this  head  is  shown  to  be  erroneous.    The  boat  about  which  aveeeei  or  other 

moYeftble     pro- 

the  present  dispute  is  maintamed,  is  moveable  property,  and  perty  not  piud 
if  the  plaintiff  has  any  privilege  on  its  price,  it  must  result  to*a  privilege  on 
from  the  provisions  of  the  Code,  wherein  the  privilege  of  the  jj^^^  £idT^ 'i 
vendor  of  such  property  is  established  and  defined.  forced  nie,  ma 

We  are  of  opinion,  that  the  plaintiff  in  the  present  instance  ^deFfor  the 
18  entitled  to  the  privilege  of  a  vendor,  as  secured  by  the  ^^g^StS^a 
article  S194  of  the  Louisiana  Code ;  but  that  it  is  inferior  in  noteandaiiowed 
rank  to  that  claimed  by  the  defendant.  privilege  is  of 

inferior  rank  to 
that  of  a  oredi- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  tor  ^^o  ^^  f«p- 

.  nished    supplies 

judgment  of  the  District  Court  in  relation  to  this  part  of  to  the  vesseL 

the  cause,  be  avoided,  reversed  and  annulled  ;   and  it  is 

further  ordered,  adjudged  and  decreed,  that  the  marshal  of 

the  City  Court  pay  over  to  the  plaintiff  and  appellant  the 

amount  that  remains  in  his  hands  of  the  price  of  the  boat  in 

question,  after  payment  of  law  charges  and  paying  and 

satisfying  the  claim  of  the  defendant :  the  costs  of  this  suit 

in  both  courts  to  be  first  paid  out  of  the  funds  in  the  hands 

of  the  marshal.     This  judgment  not  to  prejudice  the  claims 

of  the  judgment  creditors,  under  whose  judgments  the  boat 

was  seized  and  sold.     They  must  be  allowed  to  claim  from 

the  marshal  the  several  sums  due  to  them  according  to  the 

rank  of  their  privileges,  compared  with  those  of  the  vendor 

and  Bowman,  and  other  creditors. 
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BOVTWICK 
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APFBAL  FKOM  THS  COVKT  OF  TBB  THIED  JUDIOIAXi  DnTftlOT,  TBI  iV^QE 

OF  TBF  KIOBTH  FEBIKOIICO. 

The  jury  are  made  the  judges  of  the  law  and  facts  of  the  caae,  when  it  is 
submitted  for  their  yerdict.  They  may  indeed  act  on  a  question  of  fact, 
and  by  a  special  Terdict  submit  that  of  law  to  the  court ;  but  they  are  at 
liberty  in  all  cases  to  act  on  both  questions. 

This  suit  commenced  by  injiiDCtioD.  The  plaintiff  alleges, 
that  in  the  year  18S2  she  obtained  a  judgment  of  separation 
of  property  from  her  husband,  decreeing  to  her  the  restora- 
tion of  her  paraphernal  effects,  which  decree  was  duly 
executed,  and  that  she  has  be§n  openly  and  notoriously  in 
the  possession  and  administration  thereof. 

She  further  shows,  that  the  defendants,  in  virtue  of 
judgments  obtained  against  her  husband,  have  levied  execu- 
tions on  two  tracts  of  land  and  several  lots,  with  their 
improvements,  in  the  town  of  Clinton,  Louisiana,  and  are 
about  to  sell  the  same,  in  satisfaction  of  their  said  claims 
against  her  husband.  She  prays  for  an  injunction,  and  that 
the  property  thus  seized,  be  declared  to  belong  to  her  sepa^ 
rately,  in  pursuance  of  her  said  judgment  of  separation 
against  her  husband. 

The  defendants  alleged,  that  the  judgment  of  separation, 
if  any  existed,  was  obtained  through  fraud  and  collusion 
between  the  husband  and  wife,  to  defraud  his  creditors  by 
covering  his  property  so  as  to  prevent  the  creditors  from 
seizing  and  subjecting  it  to  the  payment  of  their  just  claims. 

On  these  pleadings  and  issues,  the  parties  went  to  trial 
before  the  court  and  a  jury. 

In  the  course  of  the  trial,  ^*  after  the  evidence  had  been 
gone  through,  and  the  case  was  under  argument,  the  counsel 
for  the  plaintiff  attempted  to  argue  to  the  jury,  that  they 
were  the  judges  of  both  the  law  and  the  fact,  notwithstanding 
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the  court  has  expressed  its  opinion,  that  if  the  judgment  of  EAn-Kiiv  Dtsr. 
the  plaintiff  was  not  supported  by  testimony  of  its  genuine-    J^Twg,  i836. 
Dessy  that  it  must  go  for  nothing."    The  court  refused  to      bostwigr 
allow  the  counsel  to  argue  the  question,  and  having  charged  mABvawrn  al. 
the  jury  that  they  were  not  the  judges  of  the  law,  the 
plaintiff's  counsel  took  his  bill  of  exceptions  to  the  opinion  of 
the  court. 

The  jury  returned  a  verdict  for  the  defendants.  Upon  this 
verdict  judgment  was  rendered,  dissolving  the  injunction, 
with  twenty  per  cent  damages  on  the  amount  of  the 
judgments  enjoined. '  The  plaintiff  appealed. 

LcMBon^  for  the  plaintiff. 

IhwnB  and  Cooky^  contra. 

Martmy  /.,  delivered  the  opinion  of  the  court. 

Our  attention  is  arrested  by  a  bill  of  exceptions,  taken  by 
the  plaintiff  and  appellant's  counsel  to  the  opinion  of  the 
District  Court,  in  refusing  him  leave  to  argue  to  the  jury, 
^that  they  were  judges  of  both  the  law  and  the  fact,  and 
that  notwithstanding  the  court  has  expressed  the  opinion, 
that  if  the  judgment  of  the  plaintiff  was  not  supported  by  n,i!^VJ°td"l 
testimony  of  its  genuineness,  that  it  must  go  for  nothing ;''  of  the  law  and 
and  the  court  having  refused  to  suffer  the  counsel  to  argue  when  it  ia  aubl 
it,  and  having  charged  the  jury  that  they  were  not  the  judges  ^',lld^cJ°'''nfey 
of  the  law,  the  plaintiff  took  his  bill  of  exceptions.     In  our  ">*y  \n^f^  ««t 

•    •         •      v>.      •       ^  '    t       rwn       -  .11  0°  *  queation  of 

opimon  the  Distnct  Court  erred.  The  jury  may  indeed  act  fact,  and  by  a 
on  a  question  of  fact,  and  by  a  special  verdict  submit  that  of  JSbmit  that^  of 
law  to  the  court;  but  they  are  at  liberty  in  all  cases  to  act  j«w  to  the  court? 

on  both  questions.       Coat  ofPractkty  article  520.  liberty  (n  all  ca- 

ses to  act  on  both 
qnestioDS. 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial,  with  directions  to  the  judge  to  allow  the  plaintiff's 
counsel  to  argue  to  the  jury,  that  they  are  the  judges  of  both 
the  law  and  the  fact ;  and  that  notwithstanding  the  court 

11 
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Eaiibrii  DitT.  has  expressed  the  opinion,  that  if  fhe  judgment  of  the 
Jtme^  1836.  plaintiff  was  not  supported  by  testimon}'  of  i(s  genuineness, 
BiBB'sHBXM  that  it  must  go  for  nothing;  and  to  forbear  charging  the 
jury  that  they  were  not  to  judge  of  both  law  and  fact:  the 
defendants  and  appellees  paying  the  costs  of  this  appeal. 
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bird's    heirs  ft*    BLACK. 


APFIAL   rSOM  turn   OOUKT   or   PKOBATBS  VOR  THK  parish   Of   BAST   BATOH 

BODGB. 


To  effect  &  removal  from  office  of  a  tutor  or  uader-tutor,  for  the  causes 
authorized  bj  law,  suit  must  be  instituted  for  that  purpose  bj  a  curator 
ad  hocj  appointed  by  the  judge  of  probates. 

This  suit  was  instituted  by  Abraham,  John  and  Thompson 
Bird,  uncles  of  the  minor  children  of  William  Bird,  their 
deceased  brother,  to  remove  the  defendant,  Andrew  Black, 
from  his  office  of  under-tutor  to  said  minors,  on  account  of 
neglect  and  want  of  proper  attention  to  their  interests. 

The  plaintiffs  allege,  that  William  Bird  died  in  1830, 
leaving  two  minor  children,  and  a  valuable  sugar  and  cotton 
estate,  appraised  at  twenty-five  thousand  dollars,  which  was 
his  own  separate  property;  that  his  widow,  who  is  the 
daughter  of  the  defendant,  was  confirmed  in  her  office  as 
natural  tutrix  of  the  minor  children,  and  the  defendant 
appointed  under-tutor ;  and  has  remained  in  possession  of 
the  entire  estate  of  her  deceased  husband  ever  since,  without 
rendering  any  account  to  the  said  minors.  They  further 
show,  that  the  widow  has  about  a  year  since  married  a 
second  time,  and  that  the  said  defendant,  fron^  partiality  to 
his  daughter,  suffered  her  and  her  husband  to  continue  in 
possession,  administering  said  estate  without  the  advice  of  a 
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family  meeting,  or  g'ving  security,  or  in  any  manner  pro-  Zavtexx  Dmt. 
viding  against  the  losses  attending  tlie  administration  of  said     '^""^»  '**^' 
property.     They  pray  that  the  under-tutor  be  removed,  and    bibo*sheibb 
another  appointed  in  his  place. 

The  defendant  excepted  to  the  right  of  the  plaintiffs  to 
maintain  this  action,  because  they  do  not  allege  any  cause 
or  right  of  action  in  themselves,  or  show  that  they  have  been 
appointed  curators  ad  Aoe,  by  the  Court  of  Probates,  of  said 
minors ;  and  because  it  is  not  shown,  the  Probate  Court  has 
jurisdiction  of  the  case,  or  that  the  defendant  received  his 
appointment  from  it,  because  there  is  no  legal  cause  of  com- 
plaint alleged ;  and  that  no  mismanagement  on  the  part  of 
the  tutrix  is  legal  cause  of  complaint  against  the  under-tutor. 

Id  answer  to  the  merits,  the  defendant  pleaded  a  general 
denial. 

Upon  proof  of  the  allegations,  the  judge  of  probates 
^considered  thej grounds  alleged  by  the  plaintifis  as  legal 
cause  of  removal,  and  removed  the  defendant  accordingly, 
and  be  appealed. 

Brtmott  for  the  plaintiflb. 

Mm'gan  and  Elamy  contra. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  brothers  of  William  Bird,  deceased, 
alleging  themselves  the  uncles  of  his  two  minors,  instituted 
a  suit  in  the  Court  qf  Probates  for  the  parish  of  East  Baton 
Rouge,  against  the  defendant,  as  under-tutor  of  said  minors, 
praying  his  removal  from  office,  on  the  ground  of  neglect  of  . 
duty. 

The  defendant  pleaded  an  exception,  averring  that  the 
plaintiffs  had  shown  no  right  in  themselves  to  sue,  or  any 
legal  cause  of  complaint  against  him  as  under-tutor,  &c. ; 
and  to  the  merits  they  pleaded  the  general  issue. 

The  judge  of  probates,  on  hearing  the  parties,  was  of 
opinion  the  grounds  alleged  by  the  plaintiffs,  were  sufficient 
cause  for  the  removal  of  the  under-tutor.     He  sustained  the 
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BAtfmv  0UV.  action,  and  rendered  judgment,  removing  him  from  ofllce 
Jvne,  1836.     ^i^||  payment  of  coets.    The  defendant  has  appealed  to  this 

bikd'bbubs     court, 

Bzjkcx.  ^^^  ^g^^  of  the  petitioners  to  institute  this  suit  being 

denied  by  the  defendant,  it  does  not  appear  to  us,  that  there 
is  any  provision  in  our  law  which  recognizes  this  right.  It 
cannot  exist  in  ev^y  body,  and  there  is  noUiing  to  ahow  that 
it  was  ever  vested  in  the  petitioners. 

The  Code  of  Practice  is  silent  as  to  the  causes  and  mode 

of  removal  of  under-tutors,  unless  they  are  included  in  the 

provisions  relating  to  tutors. 

To  effect  a  re-      In  regard  to  tutors,  the  Code  appears  to  have  g^ven  to  any 

^ofa  tutor  or  one  the  faculty  of  communicating  to  the  judge  of  probates^ 

^if^asei'  au-  information  of  any  circumstances  authorizing  their  removal 

thorized  by  law,  from  office ;  but  to  effect  this,  a  suit  must  be  instituted  lor 

atitoted  for  that  that  purpose  by  a  curator  ad  hoe^  appointed  by  the  judge  of 

SS^*a^  '^cl  probates.  A  suit  brought  by  a  peiten  without  legal  authority, 

appoiDted  by  the  would  be  uugatory  and  vexatious,  because  judgment  rendered 

batea.  in  favor  of  the  defendant  would  not  form  a  resjudkaUL 

We  are  therefore  of  opinion,  that  the  Court  of  Probates,  in 
this  case,  erred  in  its  judgment  dismissing  the  defendant  as 
under-tutor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed;  and  the  judgment  of  this  court  is,  that  the 
plaintiffs'  petition  be  dismissed,  with  costs  in  both  courts. 
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RHODES  VS.   RHODES.  '^• 

RBODII, 

ATTBAL  rmOM  THS-  COQAT  OF  .THK  TBIKD  JODICIAX*  DUTAIOT,  THB  IVOOB  |  47^  ^f 

TBXKSOF  PRB8IDINO.  ^q^— g| 

50  1036 


The  District  Court  has  jurisdiction  in  an  action  of  partition,  when  it  IS^grm 
embraces  two  objects ;  first,  to  ascertain  and  determine  the  rights  of  the 
parties  to  the  property  in  question ;  and,  second,  to  decree  a  partition 
between  them.  * 

Whether  an  act.  which  is  set  up  as  a  sale,  be  good  as  such  or  not?  yet  if  it 
be  clothed  with  all  the  formalities  required  bj  law,  to  give  force  and 
effect  to  donations  inter  vivotf  it  will  be  considered  and  held  valid  as  a 
donation. 

A  donation  inter  vtvoe  can  comprehend  only  the  present  property  of  the 
donor ;  if  it  comprehends  property  to  come,  as  regards  that,  it  will  be 
null :  Held,  that  where  a  donation  was  made  of  lands,  of  which  the  donor 
was  in  possession  only  under  an  inchoate  or  equitable  title,  which  was 
afterwards  confirmed  to  him,  the  donation  was  valid  on  the  perfection 
of  title. 

This  is  an  action  instituted  by  Aseneth  P.  Rhodes,  widow 
of  Henry  Rhodes,  deceased,  and  as  tutrix  of  her  minor 
children,  against  Sarah  Rhodes,  widow  of  John  Rhodes,  and 
tutrix  of  the  minor  children,  to  recover  one  half  of  a  tract  or 
section  of  land,  which  it  is  alleged,  John  Rhodes  in  his 
lifetime  bound  himself  to  convey  to  his  said  brother  Henry, 
by  a  penal  bond  in  the  sum  of  two  thousand  dollars,  on  the 
condition  that  he,  John  Rhodes,  was  to  use  all  lawful  means 
and  industry  to  obtain  a  donation  of  six  hundred  and  forty 
acres  of  land,  in  virtue  of  a  settlement  right,  which  was  then 
owned  by  him,  and  returned  to  the  commissioners  of  the 
land  office  at  St  Helena. 

The  plaintiff  further  allies,  that  the  said  John  Rhodes 
obtained  the  donation  from  the  United  States  government, 
by  virtue  of  a  commissioDers  certificate,  number  716,  and 
dated .  November  Ist,  1827,  which  was  subsequently  ordered 
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Eactibv  i>itr.  to  be  surveyed,  &c. ;  that  in  virtue  of  eaid  confirmaUon,  said 
Jtmg,  IM6.     Henry  Rhodes  and  his  heirs  became  joint  owners  with  John 
Rhodes,  for  one  half  thereof.    They  pray  for  a  partition  in 
kind  or  by  licitation. 

The  defendant  pleaded  a  general  denial ;  that  if  any  such 
bond  or  contract  as  the  one  sued  on,  was  executed  by  the 
said  John  Rhodes,  it  was  fraudulently  obtained  from  him, 
made  in  error  and  without  consideration ;  that  the  District 
Court  was  without  jurisdiction  of  the  matter  alleged  in  tha 
plaintiflPs  petition,  and  the  case  should  be  dismissed. 
The  suit  is  instituted  on  the  following  bond : 

• 

**Enbw  all  men  by  these  presents,  that  I  John  Rhodes,  &c., 
am  held  and  firmly  bound  unto  Henry  Rhodes,  &c.,  in  the 
full  sum  of  two  thousand  dollars,  lawful  money  of  the  United 
States,  and  to  the  true  and  faithful  payment  whereof,  I 
do  hereby  bind  myself,  my  heirs,  &c.,  firmly  by  these 
presents.  Signed,  &c.,  at  Jackson,  this  25th  October,  18SS. 

**  Now,  the  conditions  of  the  above  obligation  are  such, 
that  if  the  said  John  Rhodes  shall  use  all  lawfiil  means  and 
industry,  to  obtain  from  the  United  States  a  donation  of  six 
hundred  and  forty  acres  of  land,  by  virtue  of  a  settlement 
right  or  claim  which  he  the  said  John  Rhodes  owns,  and  has 
returned  to  the  commissioners  of  the  land  office,  which  claim 
is  situated  on  the  waters  of  Sandy  Creek,  and  is  now 
inhabited  and  cultivated  by  said  John  Rhodes ;  and  if  when 
he  shall  so  have  obtained  a  donation  for  said  land,  he  shall 
convey  by  good  and  sufficient  title,  one-half  of  said  tract  of 
land  to  the  said  Henry  Rhodes,  deducting  the  value  of  his 
said  improvements  on  said  tract  of  land,  or  one  entire  half  of 
so  much  land  as  the  said  John  R)iodes  shall  obtain,  making 
the  aforesaid  deduction.  It  is  further  stipulated  by  these 
parties,  that  in  case  the  said  John  Rhodes  should  fail  in 
obtaining  a  donation  of  said  land,  and  should  be  reduced  to 
the  necessity  of  purchasing  the  same  from  the  United  States, 
the  said  Henry  Rhodes  shall  pay  his  full  proportion  of  the 
purchase  money ;  then  this  obligation  shall  be  void,  otherwise 
remain  in  full  force. 
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**  In  testimony  whereof,  the  said  John  Rhodes  signs  this  Eastsrh  Dm. 
bendy  in  presence  of  Hugh  W.  Hill,  judge  of  the  parish  of    -^"^^  '^^^' 
Feliciana,  &c.,  and  the  said  Henry  Rhodes  also  signs,  accept-        bbodbs 
ing  the  bond,  and  confirming  the  stipulation  he  therein  makes 
im  the  day  above  written.  JOHN  RHODES, 

WUne$i :  G.  MORGAN,  ,  HENRY  RHODES. 

B.  BROWN. 

HUGH  W.  HILL,  Pariah  Judge.*" 

The  commissioner's  certificate  showed  the  confirmation  of 
an  entire  section  of  land,  as  a  donation  to  John  Rhodes. 

Upon  these  pleadings  and  issues,  the  cause  was  submitted 
to  a  jury,  with  the  evidence  and  explanations  of  the  parties. 
The  jury  returned  a  verdict  for  the  plaintiffs,  upon  which  the 
court  rendered  judgment,  that  they  recover  of  the  defendants  ' 
one  undivided  half  of  said  tract  of  land.  From  this  judgment 
the  defendant  appealed. 

Lawson,  for  the  plaintiffs,  contended,  that  the  bond  in  this 
case  was  binding  on  the  heirs  of  John  Rhodes.  A  promise  to 
sell  amounts  to  a  sale,  when  there  exists  a  reciprocal  consent 
of  both  parties,  as  to  the  thing  and  the  price  thereof  and 
when  this  promise  is  evidenced  by  an  act  clothed  with  the 
required  formalities.  CMl  Code^  346,  artkles  4,  9.  JV*apofeon 
Cade,  1589.    9  Totd&r,  J^Tos.  92,  93. 

S.  A  sale  is  considered  perfect,  as  soon  as  there  is  an 
agreement  for  the  object  and  the  price,  though  no  delivery  has 
been  made.  CwU  Code,  346,  artick  4.  1  DomaJt,  Jib.  27, 
Ift.  2,  MC.  1. 

3.  The  act  between  the  ancestors  of  plaintifGi  and 
defendants  was  clearly  a  sale,  (in  the  sense  of  the  Code,) 
followed  by  tradition  and  continued'  possession,  and  in  all 
the  subsequent  transactions  considered  as  such  by  them.  It 
IB  a  sale  which  depended  on  the  happening  of  an  event,  the 
donation  of  the  land.  It  is  not  the  less  a  sale,  because  the 
deed  does  not  express  the  price  of  the  thing :  he  who  has 
promised  to  sell  real  property,  and  who  afterwards  puts, 
er  fluflfers  to  enter  into  possession,  him  to  whom  he  has  made 
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EurritRH  Din.  the  promise,  18  naturally  supposed,  by  this,  to  execute 
June,  t838.     promise  by  a  verbal  or  taeit  mle,  and  in  such  a  case  it  is 
'  presumed,  that  he  has  received  the  price,  since  he  has 
neglected  to  require  an  act  to  secure  the  payment     OistI 
Code,  £74,  a^k  81.    9  TauUier,  JTo.  9S. 

4.  Such  a  sale,  having  as  its  basis  a  vmtten  prranise  to 
make  titles,  as  well  as  the  payment  of  the  price,  may  be 
established  by  testimonial  proof.  9  TotiUter,  JV*o.  93.  S 
Louinana  RaportSt  169. 

5.  The  bond  to  make  title,  is  a  commencement  of  proof  in 
writing,  and  the  receipt  is  a  written  acknowledgment  of 
payment;  these  authorized  parole  testimony  of  the  sale. 
CMl  Code,  24S.  9  TotdKer,  Jfo.  93.  8  Totdifer,  3S0-.S. 
4  JkfaKm,  jr.  S.,  203.  3  JUorfm,  JV*.  S.,  517.  12  Mmtm 
713. 

6.  A  receipt  of  the  vendor,  acknowledging  payment  by 
vendee,  of  the  price  of  real  property,  is  good  evidence  of 
a  sale.  3  Jlforfm,  JV*.  <Sf.,  337.  1  Lomuma  Rq^orU,  311. 
3  3far(m,  JV*.  S.,  583..   6  Martin,  10. 


Jlndrewe,  for  the  defendant. 

1.  The  plaintiff  in  this  case  has  mistaken  her  remedy, 
provided  she  even  has  any  right.  She  should  have  sued  to 
have  title  made  to  her,  instead  of  suing  for  piarHUon ;  for  she 
cannot  sue  without  the  advice  of  a  family  meeting. 

2.  Her  petition  should  have  been  in  the  alternative,  for 
the  land,  or  the  money  mentioned  in  the  bond. 

3.  The  District  Court  has  no  jurisdiction  of  an  action 
of  partition  of  a  succession,  particularly  where  there  are  mmore. 
Code  of  Practice,  article  924,  JV*o.  1 1.  Session  AcU  of  1825, 
page  122.  Ibid,  of  1828,  page  156,  seetiM  13.  7  MarUm, 
JV*.  S.,  469.  Hook  vs.  Hook,  6  Lomnasia  Reports,  42a 
Code  of  Practice,  articles  983,  995,  996. 

4.  There  was  no  consideration  given  for  the  bond.  On 
its  face  it  purports  to  be  a  gratuitous  donation ;  as  snch  it  is 
void.  It  is  made  of  future  property,  and  there  is  no  appraise- 
ment ;  and  it  is  in  other  respects  v^armaL  The  consideratMm 
as  set  out  in  the  petition  has  failed. 
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5.  The  plaintiff  contends  that  it  is  a  sale.     If  it  is  so  on  EAvmur  Dm. 
its  fiice,  has  it  the  constituents  of  a  sale  1  Can  it  he  made    '^*»»  ^*^' 
80  hy  connecting  it  with  other  transactions,  by  parole  testi-       bhoiw 
mony?    See    12   Jtfarftn,   404.    3   Martin^   JV.    S.,   S84. 
5  Lomriana  ReparU^  457.      Civil  Codcj  page  310,  articles 
341,  342. 

6.  The  verdict  finds  nothing,  and  is  insufficient.  Code  cf 
Pradkey  artkU  522.     4  Martin,  JV*.  S.y  410. 

7.  The  judgment  does  not  conform  to  the  verdict,  or  the 
prayer  of  the  petition.  Petition  prays  for  partition  only; 
judgment  gives  title  to  the  land,  and  partition. 

8.  Allowing,  as  is  contended  for  by  the  plaintiff,  that  the 
bond  from  John  to  Henry  Rhodes  is  a  sale  with  a  suspensive 
condition,  then  we  contend  that  the  condition  is  not  accom- 
plisfaed.  He  was  to  make  title,  when  he  obtained  title  from 
the  United  Slates.  He  has  no  title ;  only  a  commissioner's 
certificate.  CvoU  Code,  page  274,  artide  81.  8  Marim, 
JV.  &,  644. 

Mathews,  Jl,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  the  widow  of  Henry  Rhodes 
as  representing  her  minor  children,  in  her  capacity  of  tutrix, 
against  the  tutrix  of  the  children  of  John  Rhodes.  The 
action  is  founded  on  a  bond  or  writing,  obligatory,  in  which 
the  ancestor  of  the  defendants  bound  himself  to  convey,*  by 
sufficient  title,  one  half  of  a  tract  of  land,  containing  six 
hundred  and  forty  acres,  to  Henry  Rhodes,  the  father  of  the 
idaintiffs. 

At  the  time  this  bond  was  made,  John  Rhodes,  the  obligor, 
had  no  absolute  title  to  the  property,  but  calculated  on 
obtaining  it  by  donation,  from  the  United  States,  or  by 
purchase  under  the  provisions  of  the  laws  of  congress,  relating 
to  the  public  lands  in  Florida. 

He  succeeded  in  his  claim  for  a  donation,  in  pursuance  of 
the  act  of  1826,  as  appears  by  a  certificate  of  the  register  and 
receiver,  &c.  There  is  also  an  order  for  the  location  of  the 
claim,  found  in  the  evidence  of  record.    The  cause  was 

12 
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EASTKRir  Diet.  Submitted  to  a  jury,  who  found  a  verdict  for  the  plaintifik,  on 

Jiwig,  1836.     which  judgment  was  entered,  ordering  a  partition  of  the 

BHODss       land,  in  litigation  between  the  plain tiffii  and  defendants. 

wioDM.  Amongst  other  matters  of  defence,  we  find  a  plea  to  the 

jurisdiction  of  the  District  Court. 

The  Diitnet      We  consider  the  cause  as  having  two  objects,  first,  to 

dicOon  in  in  ae^  ascertain  the  rights  of  the  plaintifis  to  the  property ;  and, 

tioQofputition,  gecoud,  to  obtain  a  partition  of  it.     Viewed  in  this  manner, 

vhen  It  embn-  '  r  ' 

MS  tvo  objeoto,  the  District  Court  was  authorized  to  retain  jurisdiction  of  the 
and*  determine  case.  It  IS  not  exclusively  cognizable  by  the  Court  of  Pro- 
*^ie?^o^  £c  ^^^9  °^^  being  strictly  a  partition  of  a  succession,  for  the 
ptropertfinquea-  question  first  to  be  settled,  is,  whether  any  part  of  the  land 
eoD<C  to'decnee  ixx  dispute,  belongs  to  the  succession  of  Henry  Rhodes, 
tw^n^on.  ^^      According  to  the  points  made  on  the  part  of  the  defendants, 

we  are  called  on  to  examine  the  efiects  of  the  contract,  on 
which  the  plaintiffs  rely  for  a  judgment  in  their  favor.     It 
was  made  in  authentic  form,  before  a  notary  and  two  wit- 
nesses, and  signed  by  both  the  parties.     No  valuable  consi- 
deration for  the  agreement  is  expressed  in  the  instrument ; 
but  the  plaintiffs  attempted  to  supply  this  defect,  by  proof  of , 
>     payment  of  certain  sums  of  money,  made  by  Henry  Rhodes 
to  his  brother  John,  being  the  consideration  of  the  promise. 
The  testimony  to  establish  this  fact  was  objected  to,  and 
several  bills  of  exception  are  found  to  the  opinion  of  the  judge 
a  quoj  by  which  witnesses  were  received  to  prove  the  payment 
of  money,  not  shown  by  the  written  contract  to  have  any 
connection  with  it. 
Whether    an      Whether  the  act  under  consideration  be  good  or  not,  as 
^Ja^i!  bS  a  sale,  we  deem  it  unnecessary  to  determine,  believing  it  to 
good  as  tadi  or  \^  valid  as  a  donation.     It  is  clothed  with  all  the  formalities 

notr  yet  if  it  be 

clothed  with  all  required  by  the  Civil  Code,  to  give  force  and  effect  to  dona- 
i^airedb?u^  tions  inter  tfwos.  See  the  Ciml  Code  of  1808,  page  220. 
to  give  for^  and  Opposed  to  the  act  as  containing  a  valid  donation,  we  are 
tionttiKervitiM,  referred  to  the  articles  43  and  48,  found  in  the  Civil  Code,  at 
dered  and^'eTd  p^g^  218.  In  the  first  of  these  articles,  it  is  declared,  that 
^id  as  a  dona-  u  ^  donation  inter  vivoe  con  comprehend  only  the  present  pro- 
perty of  the  donor.  If  it  comprehends  property  to  come,  it 
shall  be  null  with  regard  to  that." 
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In  the  present  case  the  evidence  shows,  that  the  ancestor  Easteeh  Dm. 
of  the  defendants  was  in  possession  of  the  property  promised     «^«y»<?,  »836. 
to  the  donee,  at  the  time  of  the  contract,  under  a  purchase       hhodbs 
of  the  settlement  right  of  a  person  named  Brown.     His  title,       bhodis. 
it  is  true,  was  inchoate;   but  he  had  reasonable  and  well     a  donation  tf»- 
grounded  hopes,  founded  on  the  laws  of  congress,  that  it  ^    ^h^nd  oth 
would  be  made  perfect,  and  be  completed,  either  by  donation  ij  tbe  present 
from  the  government,  or  by  a  right  of  pre-emption.     Being  §^^!^nteom- 
in  possession  under  color  of  title,  which  was  afterwards  con-  5^^°^  <wi« 
firmed  to  him  by  competent  officers  of  the  general  govern-  wit  regard* /Aa<, 
ment,  so  far  as  they  could  act  on  the  case;   wo  are  of  ife2d,  that  where 
opinion,  that  the  donor  may  be  considered  as  having  had  an  i^de^of'iandlj 
equitable  title  to  the  land  in  question,  at  the  date  of  the  of  which  the  do- 

nor  was  in  po»- 

donation.  He  was  in  possession ;  therefore  it  cannot  be  sesdon  only  un- 
viewed,  strictly  speaking,  as  property  to  come,  and  conse-  op^equitaWe  ti- 
quendy  the  article  43  of  the  Civil  Code,  does  not  govern  the  **«•  ^*"***  "^'*' 

^  -^  ,  -I  afterwards   oon- 

present  case.     The  article  48  is  wholly  inapplicable ;  for  it  finned  to  him, 
has  reference  only  to  moveables  and  slaves.    The  contracting  Tf^d^? the  per- 
parties  were  brothers,  and  the  testimony  shows,  that  the  ^*^*^^*'**®* 
donee  held  possession  of  part  of  the  land,  subsequent  to  the 
act  of  donation,  and  that  his  brother  would  net  sell  any  part' 
of  it  without  his  consent,  which  was  given  in  a  sale  made  of 
one  hundred  and  sixty-eight  acres. 

Under  all  the  circumstances' of  the  case,  it  is  believed,  that 
the  plaintiffs  are  entitled  to  one  half  of  the  remainder  of  the 
tract  of  land  in  dispute,  after  deducting  the  number  of  acres 
sold  by  the  brothers.  The  certificate  of  confirmation  by  the 
register  and  receiver,  and  the  subsequent  order,  specifying 
the  location  of  the  claim,  affords  such  prmd  facie  evidence  of 
title,  as  to  require  a  transfer  of  right  from  the  defendants  to 
the  plaintiffs,  without  waiting  for  a  patent.  The  certificate 
and  location  must  be  considered  as  a  fulfilment  of  the  con- 
dition, on  which  the  property  was  to  be  transferred  to  the . 
donee*  # 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  with 
the  following  amendments  and  additions :  the  property  must 
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Eaitbbii  Dm.  be  divided  according  to  the  temis  of  the  donation,  deducting 
JuMj  jMg.     i^^jjj  i^Ij^  ^j.j^^  jjq^  ^  jj^  partitioned,  one  hundred  and  sixty- 

HAXDT,  vmm-  eight  acres  and  ninety-three  hundredths,  already  sold,  &c. 

TUTOB,  ETC. 


VjUUUIOSSTAL. 


HANDY,   UNDBR^TUTOR,  Sec.   VS.   PARKI80N  ET   AL. 

APrSAL  FEOM  TBI  COURT  OF  TBB  TBIftD  JUDICIAL  DIBTEICT,  THE 

JUDGE   OF   THE  EIGHTH   PEE8IDINO. 

The  father  and  mother  have,  during  marriage^  the  enjoyment  of  the' estate 
of  their  children,  until  majority  or  emancipation;  and  the  usufruct, 
which  the  &ther  has  on  the  estates  of  his  children,  is  only  during 
marriage^  and  is  a  legal  usufruct 

According  to  the  laws  of  Spain,  the  father  is  entitled,  during  minority,  to 

the  usufruct  of  the  adventitious  property  of  his  children,  and  is  not  bound 

,  to  account  for  the  fruits  and  revenues.    He  can  never  be  the  tutor  of  his 

own  child,  as  it  is  only*on  his  death  tutorship  begins.    He  may,  by 

testament,  appoint  a  tutor,  even  to  the  exclusion  of  the  mother. 

According  to  the  Louisiana  Code,  the  surviving  husband  cannot  be  a 
usufructuary  pf  the  estate  of  his  children.  Tutorship  commences  on 
the  dissolution  of  the  marriage,  by  the  death  of  either  party,  and  the 
survivor  is  entitled  to  the  tutorship  as  natural  tutor.  The  obligations  of 
tutor,  in  relation  to  the  property  of  the  children,  are  prescribed  by  law. 

The  Spanish  law  was  abrogated  in  Louisiana,  by  the  25th  section  of  the 
act  of  1828. 

This  suit  commenced  by  injunction.  The  plaintifl^  Samuel 
Handy,  in  his  capacity  of  under-tutor  to  three  of  the  minors, 
heirs  and  children  of  Paraelia  Flower,  deceased  wife  of 
Henry  Flower,  alleges,  that  said  heirs,  together  with  four 
others,  inherited  from  their  deceased  mother,  a  plantation 
and  slaves,  near  Bayou  Sarah,  which  she  owned  in  her 
lifetime  as  her  seperate  property. 
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The  plaintiff  further  states,  that  John  Parkison,  sheriff  of  Emnur  Dot. 
West  Feliciana,  in  virtue  of  two  executions,  which  issued  on     •^^*"^>  ^^^- 
judgments  obtained  by  the  Bank  of  Louisiana  and  N.  Cox,  hakot,  uitdxe- 
against  Henry  Plower,  the  father  of  said  minors,  has  levied  tJ.      * 

on  all  the  undivided  interest  of  said  minors,  in  the  present  »^"'»w»«-^ 
crcip  of  cotton,  and  is  about  to  sell  it,  on  the  pretense  that 
Henry  Plower,  the  father,  has  a  usufructuary  interest  in  the 
property  of  said  minors,  his  children.  He  prays  for  an 
injunction  to  stay  the  sale,  and  that  it  be  adjudged  and 
decreed  that  this  property  is  in  po  way  liable  for  the  debts  of 
the  father,  and  for  general  relief. 

The  separate  answer  of  N.  Cox,  one  of  the  creditors, 
enjoined,  admits  the  plantation  and*  slaves  in  question  were 
the  separate  property  of  Pamelia  Plower,  deceased ;  that  it 
has  descended  to  the  three  heirs,  who  are  ndw  plaintifis,  and 
held  by  them  in  common ;  but  that  it  is  possessed  and  carried 
on  by  their  father  and  natural  tutor,  Henry  Plower,  who  has 
a  legal  right  to  the  revenues  and  profits  arising  therefrom, 
in  consideration  of  educating  and  supporting  said  minor 
children.  He  expressly  avers,  that  the  whole  of  the  cotton 
crop  belongs  to  the  said  Henry  Plower,  as  revenue  and 
usufruct,  and  is  subject  to  seizure  and  payment  of  his  debts. 

He  prays  that  the  injunction  be  dissolved,  with  damages, 
and  that  the  said  property  be  declared  liable  to  the  debts  and 
executions,  under  which  it  is  seized. 

Upon  these  pleadings  and  issues,  the  cause  was  tried. 
The  plaintiffs  showed,  as  was  conceded,  that  the  plantation 
and  slaves,  upon  which  the  cotton  crop,  consisting  of  one 
hundred  and  forty  bale^,  under  seizure,  was  raised,  belonged 
to  them  in  their  own  right,  and  that  they  were  under  the 
tutelage  of  their  father,  Henry  Plower.  The  district  judge 
was  of  opinion,  the  revenues  and  profits  of  the  plantation  and 
staves,  was  entrusted  to  the  control  and  management  of  the 
father  and  natural  tutor,  for  the  educ^ation  and  maintenance 
of  the  minors,  according  to  their  situation  in  society  during 
minority,  and  in  no  way  subject  to  his  debts.  Judgment  was 
therefore  rendered  in  favor  of  the  plaintifi^  perpetuating  the 
injunction,  &c.,  from  which  the  defendants  appealed. 


TV. 
PABKISOVSTAL. 
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EiffRu  Dm.      PlaiMrf  for  the  plaiDtifis. 
''"^  ^^^'        The  judgment  of  the  District  Court  is  correct  and  ought 
to  be  confirmed,  so  far  as  relates  to  the  want  of  right  to  levy 
TQToit,  XTG.    Q^  ^^  proceeds  of  the  property  of  minors  as  belonging  to  the 
father,  as  usufructuary  after  dissolution  of  marriage : 

1.  Because  the  usufruct  sought  to  be  established,  is  the 
legal  usufrpct  to  which  the  father  is  entitled  on  the  estate  of 
his  minor  children,  but  which  can  exist  only  during  marriage. 
Louisiana  Code,  articles  239  and  5S2. 

2.  Because  this  usufruct  does  not  exist  after  dissolution  of 
marriage,  for  the  law  directs,  Louisiana  Code,  article  241,  to 
whom  the  usufruct  shall  belong  in  case  of  a  mere  separation 
from  bed  and  board,  and  when  both  mother  and  father  are 
aliens ;  but  in  case  of  the  death  of  either  mother  or  father, 
usufruct  ceases  to  exist,  and  neither  the  surviving  mother  nor 
father  is  entitled  to  the  usufruct  of  the  property  of  their  minor 
children,  for  immediately  the  law  of  tutorship  governs  ;  and 
the  Code  directs,  article  268,  that  **  after  the  dissolution  of 
marriage  by  the  death  of  either  husband  or  wife,  the  tutorship 
of  the  minor  children  belongs  of  right  to  the  surviving  mother 
or  father,''  who  then  becomes  natural  tutor  and  is  bound  to 
perform  all  the  obligations  required  of  tutors,  except  that  he 
is  not  compelled  to  give  security.  Louisiana  Code,  artkU  269. 

3.  Because  there  is  no  law  which  frees  the  father  as 
natural  tutor  from  the  obligation  of  performing  the  duties 
required  by  articles  341  and  343  of  the  Civil  Code,  which 
requires  him  to  invest  the  surplus  revenue  of  his  minor  child, 
and  to  provide  for  his  support  and  education  from  the  revenue 
of  the  minor  if  sufficient,  otherwise  by  the  advice  of  a  family 
meeting,  to  take  from  the  capital  to  supply  his  wants  ;  from 
which  provisions  of  law,  the  iniquity  of  this  seizure  is  at  once 
apparent :  for,  how  could  a  father  perform  these  duties  ?  or, 
what  would  be  the  fate  of  a  minor  whose  revenue  is  taken  to 
pay  the  debts  of  his  tutor,  and  having  nothing  to  support 
or  educate  him  ?    His  capital  must  soon  follow. 

4.1  Because  the  Civil  Code,  in  directing  the  manner  in 
which  usufruct  expires,  relates  at  article  606  the  conditions 
of  the  only  case  in  which  it  can  exist  after  dissolution  of 
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mar^age,  which  is  when  usufruct  is  left  to  a  surviving  wife,  EAdTERv  Dmr. 
until  her  dowry  be  refunded  ;  and  as  nothing  of  the  kind  can     -fawg^  'M6. 
exist  in  this  case,  the  marriage  having  been  dissolved,  the  haitst,  ubtdkk- 


TVTOB,   STC. 
Tt. 


right  of  usufruct  has  ceased. 

5.  Damages  should  be  allowed  in  this  suit,  because  the  ^^^"^^^ 
law  directs  that  ^^  every  act  whtitever  of  man  that  causes 
damage  to  another,  obliges  him  by  whose  fault  it  happened 

to  repair  it."  Louisiana  Code^  arUcka  2294-96.  And  this  is 
certainly  a  case  in  which  the  minors,  represented  by  their 
under-tutor,  have  sustained  damages ;  for,  the  proceeds  of 
their  property  having  been  illegally  seized,  they  have  been 
forced  into  the  trouble  and  expense  attending  the  prosecution 
of  this  suit ;  and  the  defendants,  not  contented  with  the 
jadgment  of  the  District  Court,  which  is  founded  on  plain 
law  and  justice,  except  as  regards  damages,  where  it  was  in 
their  favor,  but  with  which  the  appellee  would  have  rested 
satisfied,  have  forced  them  into  the  additional  expense  of 
d^ending  this  appeal. 

6.  Should  the  father  be  considered  as  usufructuary  after 
dissolution  of  marriage,  the  usufruct  is  not  liable  to  seizure, 
aa  it  is  the  usufruct  of  the  property  of  the  minor  children. 
Lamriana  CodCi  article  1987. 

Lobdettf  for  the  defendants,  contended,  that  the  seizure  in 
this  case  should  have  been  sustained,  and  the  injunction  dis- 
solved. The  property  is  clearly  a  usufruct,  belonging  to 
Henry  Plower,  the  father  of  the  minors,  and  in  tha  enjoy- 
ment of  their  estate.  LouiHana  Code,  artides  26,  39,  41, 
124, 153,  154,  234. 

2.  Pathers  and  mothers  shall  have,  during  marriage,  the 
enjoyment  of  the  estate  of  their  children,  until  their  majority 
or  emancipation.  The  usufruct,  in  case  of  separation  from 
bed  and  board,  shall  take  place  in  toto,  &c.  Louisiana  Codtj 
articles  239,  240-5,  md  253. 

8.  After  the  dissolution  of  the  marriage,  tutorship  begins, 
and  bdk>ngs  of  right  to  the  survivor,  as  natural  tutor.    No 

urity  is  to  be  given ;  but  in  relation  to  creditors,  according 
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Eaitibm  Dut.  to  article  1037,  they  must  give  security.    jLouwtona  Code, 

-^'^^  '»^-     qrticles  268,  269,  271,  321,  326,  330,  343^  344. 
■AitPT,  urosft.      4.  The  father  is,  during  marriage,  administrator  of  the 
TUTOB^  n€.    ^gj^j^  ^f  jjjg  children,  and  is  accountable  for  the  property  and 
vAunoHRAL.  revenues  of  the  estates,  the  use  of  which  he  is  not  entitled  to 

by  law ;  and  for  the  property  only  of  the  estates,  the  usufruct 
of  which  the  law  gives  him.  The  administration  ceases 
at  the  term  of  majority  or  emancipation  of  the  children. 
Louisiana  Code^  artiele  267. 

d.  Usufruct  is  the  right  of  enjoying  a  thing,  the  property 
of  which  is  in  another,  and  take  its  revenues  and  profits. 
Louinana  Code^  artleleg  525  to  529. 

6.  The  usufruct  which  the  father  has  in  the  estate  of  his 
children  during  marriage,  is  a  legal  usufruct,  and  all  the 
revenues,  fruits  and  profits  of  every  kind,  (except  increase  of 
slaves,)  belong  to  the  usufructuary.  Lomsiaaa  Code^  532, 
536  to  549,  oiuf  553. 

7.  If  all  the  property  of  the  wife  be  paraphernal,  and  she 
reserves  the  administration  of  it,  she  ought  to  bear  a  proper* 
tion  of  the  marriage  charges,  equal  to  half  her  income,  if 
needed.  Lowsiana  Code^  articles  2366, 2372, 2378, 2397,^  2409: 

8.  By  the  laws  of  Spain,  the  father  was  charged  with 
providing  for  supporting  and  educating  his  children.  This 
power  over  the  children,  was  for  the  benefit  of  the  father. 
See  Civil  Law  of  Spain,  translated  by  Johnston,  pages  4  and 
7,  notes  1 1-14,  and  1  to  page  7  ;  and  also,  jpage  52. 

9.  If  the  wife  leaves  children,  the  husband  remains  in  the 
enjoyment  of  the  usufruct  of  the  dot.  Ckril  Law  of  Spais^ 
Johnston's  translation,  page  60,  note  22.  1  Partida,  (Moreau 
&  Carleton)  page  541,  law  31. 

10.  The  father  has  great  power  over  the  persons  and 
property  of  his  children.  See  CteU  Law  of  Spasn,  pages  74-5, 
notes  7 — 13.     1  Partidaj  (Moreau  &  Carleton)  p($ge  564. 

11.  The  Spanish  laws  referred  to,,  clearly  support  the 
claiins  of  the  defendants  to  the  property  under  seizure,  as  the 
usufruct  of  their  debtor,  and  this  law  should  govern  in  this 
case.    The  Civil  Code  of  1808  only  repealed  so  much  of  the 
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former  laws  as  were  contrary  to,  or  iocompatible  with  it.  'ExmrnK  Unr. 
5  MartiUy  94.     1  Ibid.,  JV.  S.,  90.  ^^^  "««• 

BANDT,    UVDXB* 

BuUard^  /.,  delivered  the  opinion  of  the  courts  tutoe,  ne. 

The  appellants  having  recovered  judgments  against  Henry  vABKisoirn ak. 
Flower,  caused  executions  to  be  levied  on  a  lot  of  cotton  in 
bales,  which  had  been  raised  on  a  plantation  belonging  to 
his  minor-  children,  which  they  inherited  from  their  deceased 
mother,  and  is  administered  by  their  father  and  natural  tutor* 
The  under-tutor  of  the  minors  obtained  an  injunction  to 
prevent  the  sale  of  the  cotton  thus  seized,  alleging  that  it 
belongs  to  them,  being  the  produce  of  their  land  and  of  the 
labor  of  their  slaves.  The  defendants  justified  the  seizure, 
by  alleging  that  the  cotton  is  the  property  of  the  father,  as 
usufructuary  of  their  land  and  slaves*  The  question  thus 
presented  is,  whether,  according  to  the  existing  law,  the 
surviving  father  is  entitled  during  the  minority  of  his 
children  to  the  usufruct  of  the  property  belonging  to  them 
by  inheritance  from  their  deceased  mother.  The  seizing 
creditors,  whose  pretensions  depend  on  sustaining  the  affirma- 
tive of  this  proposition,  having  failed  below,  have  appealed 
to  this  court. 

They  rely  mainly  on  article  239,  taken  in  connection  wkli 
article  532  of  the  Louisiana  Code,  and  upon  the  Spanish 
law.     The  first  of  these  articles  declares,  that  **  fathers  and      The    fiiiiier 
mothers  shall  have  during  marriage  the  enjojrment  of  the  ^mSu^mHm, 
estate  of  their  children,  until  their  majority  or  emancipation.^  the  enjoyment  of 
The  latter  declares,  that  *^  the  usufruct  to  which  the  father  their  ohUdicn, 
is  entitled  on  the  estate  of  his  children  during  the  marriage^  is  S^S^Sc?;** 
a  legal  usufruct."    We  are  acquainted  with  no  rule  of  con-  "^^^tfTlSS^' 
struction  of  statutes  which  would  authorize  us  to  reject  as  haaontheeitatea 
surplusage  such  important  words  of  limitation  as  **  during  {,  J^/  dumJ 
marriage^^  in  both  these  articles;  on  the  contrary,  we  are  "T^^SiSoot 
bound  to  give  eflect,  if  possible,  to  every  wor^.     By  the  first 
article,  the  usufruct  of  the  father  and  mother  is  dependent  on 
two  conditions :  the  minority  of  the  children,  and  the  con- 
tinuance of  the  marriage.   By  another  provision  of  the  Code, 
this  usufruct  accrues. to  the  benefit  of  the  party  at  whose 

13 
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fi4STiiur  Dmt.  suil  a  separation  has  been  pronounced.     If  the  father  be 

-^»«gt  »Mft»     entitled  to  enjoy  the  property  of  his  children  as  usufructuary, 

HAKDT,  uTiDKH-  after  the  dissolution  of  the  marriage,  it  appears  to  uf^  clear  he 

TUTOR,  ETC.    juQgt  derive  that  right  from  some  other  part  of  the  law,  and 

PARKiaoH  XTAL.  that  thc  articles  in  question,  being  perfectly  clear  and  free  of 

ambiguity,  are  not  susceptible  of  such  a  construction  as  to 
confer  it. 

But,  it  is  contended,  that  these  provisions  of  the  existing 

Code  are  not  inconsistent  with  the  existence  of  such  a  right, 

and  that  the  Spanish  law,  which  recognized  this  usufruct  as 

AecordiDgf  to  belonging  to  the.  father  during  the  minority  of  his  children, 

theUws  of  Spain,  •      ^-n  •      e 

the  father  iiffl^  »  Still  in  fofCC. 

tiaed,     during      ^ff^  A^  ^^^  Jqj,1j|.  ^j^^^  jjy  ^^  \^^  ^f  Spain,  the  father  is 

minontj,  to  the  ^  ^  r       » 

umiruet  of  the  entitled  during  minority  to  the  usufruct  of  the  odventiHoui 
pertyof  hirSin  property  of  his  children.  He  was  not  bound  to  account  for 
hoSd*oL»oant  ^^^  ^uits  and  revenues  ;  but  there  is  an  obvious  and  striking 
forthe  fruits  and  difference  between  the  Spanish  law  and  that  of  Louisiana  as 
eannererbe  tu-  relates  to  tutorship.     In  Spain,  the  father  can  never  be  the 

Mif  all*  it°^s  ^^^^^  ^^  ^*®  ^^^  ^^^^^  >  *^  '^  ^'^'y  ^^  ^^^  death  that  tutorship 
only  on  hit  death  begins,  and  he  may  by  testament  appoint  a  tutor,  to  the 

tntorahipbegini.  ,      .  .   ,  .  .  /.      ...      i  *  i      • 

He  maj,  bj  tea-  exclusion  of  the  mother :  as  the  pater  famiUas  he  enjoys  dunng 
?tator,  e?(M*to  ^^^  minority  of  his  children  the  usufruct  of  their  property, 
A*  ^^[Itf!"**"'  °^  under  certain  restrictions.  By  our  Code,  on  the  contrary. 
According  to  ^^^  tutorship  commences  on  the  dissolution  of  the  marriage 
^e  Louisiana  by  the  death  of  either  party,  and  the  survivor  is  entitled  to 
Ting  husband  the  tutorship  as  natural  tutor.  The  surviving  father  becomes 
frurtiui^  of^e  ttitor,  and  his  obligations  as  such  in  relation  to  the  property 
Mbste  of  his  of  the  pupil,  are  pointed  out  by  the  Code.  He  is  not  bound, 
torship  com-  it  IS  true,  to  give  security  for  his  faithful  administration,  but 
S^iutionofthe  ^^  Other  rcspccts  we  find  no  difference  between  the  obliga^ 
?^'Sf'  eit£^r  ^^^^  ^^  ^^®  natural  and  the  dative  tutor.  They  are  equally 
part^,  and  the  bound  by  law  to  account  for  the  revenues  of  the  property  of 
tied  to  thetntor^  ^^0  pupil,  subject  to  the  expenses  of  their  education  according 
totor^TheoS  ^  ^^^^^  means  and  condition  in  life.  These  obligations  and 
ligaUons  of  tu-  responsibilities  are  wholly  inconsistent  with  the  rights  of 

tor,  in  relation        V*.       ,        . 
to  the  property  USUfrUCtUarieS. 

pre^be?*  Iby  ^"'  ^^®"  supposing  that  this  part  of  the  Spanish  law  was 
^^-  not  tacitly  abrogated  by  the  Code  of  1808,  or  by  that  of  1825, 
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yet  by  the  25th  section  T)f  the  act  of  1828,  it  is  enacted^  that  Eastkiiv  Dwt. 
**  all  the  civil  laws  which  were  in  force  before  the  promulga-    Jw^g,  wc 
tion  of  the  Civil  Code,  lately  promulgated,  be  and  are  hereby        btatb 
abrogated,  except  sc^much  of  title  tenth  of  the  Civil  Code,  duhbarbtal. 
as  is  embraced  in  its  third  chapter,  which  treats  of  the  disso-    The  Spanish 
lutioa  of  communities  or  corporationa"     This  court  has  ^,:Z^^ 
always  considered  this  section  of  the  act  of  1828,  as  express-  bythc  asth  seo- 
ly  repealing  the  whole  body  of  the  Spanish  law,  which  i8S8. 
remained  in  force  after  the  promulgation  of  the  Code  of  1808.  -m 

The  Civil  Code  itself  was  repealed,  except  so  far  as  relates 
to  the  chapter  above  mentioned. 

This  view  of  the  merits  of  this  controversy,  renders  it 
unnecessary  for  us  to  examine  some  minor  questions,  relating 
to  the  proceedings  in  the  court  of  the  first  instance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


lOL    99 
45  1^96. 


STATE  V8.   DUNBAR  ET    AL. 

APPSAL   FKOM  THB   COURT  OF  THB  THIRD   JUDICIAL  DISTRICT,  THE 

JUDGS   OF  THB   EIGHTH   PRE8IDINO. 

The  forfeiture  of  a  recognizance  or  bail  bond,  for  the  non-appearance  of 
the  principal  and  hia  bail,  on  the  day  fixed  in  the  bond,  does  not  fix  the 
parties  to  it,  and  ia  not  absolute.  It  is  in  the  nature  of  an  estreat  at 
common  law,  extracted  from  the  records  of  the  Criminal  Court,  to  serre 
as  foundation  of  proceedings  against  the  accused  and  his  bail  orsurety, 
to  amerce  them ;  but  to  the  rule  taken,  and  motion  for  judgment  on  the 
bail  bond,  the  parties  may  plead  other  matters  and  be  discharged. 

Where  the  accused  in  a  criminal  prosecution,  appeared  with  his  bail,  after 
the  recognizance  was  forfeited,  but  before  final  judgment  on  the  bail 
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bond,  and  a  noUe  praequi  entered  ■•  to  the  chaige  egeinst  the  ■ccaeed : 
Jme^  1S30.  Hdlt  that  both  principel  and  nixety  were  exonerated  from  the  penalty 
^^^^^^^^'^^^       in  the  bail  bond. 

•TATS 

^■^^  ^^  When  the  aocneed  appeen,  after  forfttiore  of  hie  bail^  bat  before  jndgment 
on  the  bond,  it  ie  the  duty  of  the  district  attorney  to  either  proceed  with 
hie  trial,  or  pray  the  eoort  to  order  him  into  costody. 

This  is  a  civil  proceeding  on  the  part  of  the  state,  on  a 
bail  bond  against  the  defendant,  A.  Dunbar,  as  bail  or  surety 
ffx  one  John  M^Knight,  charged  with  criminal  offences,  to 
recover  of  him,  to  the  use  of  the  state,  the  penalty  expressed 
therein,  on  the  alleged  ground,  that  the  recognizance  or  bail 
"bond  was  forfeited,  for  their  non-appearance  at  court,  on  the 
day  fixed  in  said  recognizance. 

At  the  May  terra,  1835,  of  the  District  Court,  for  the 
parish  of  West  Feliciana,  the  district  attorney  filed  a  notice, 
with  a  copy  of  the  bail  bond  and  order  of  forfeiture  annexed, 
that  at  the  expiration  of  ten  days,  he  should  proceed  against 
the  defendant,  on  behalf  of  the  state,  for  judgment  on  bis 
bail  bond,  for  a  breach  of  its  conditions,  and  to  recover  the 
sum  of  six  hundred  dollars,  being  the  penalty  expressed 
therein. 

The  defendant  admitted  his  signature  to  the  bond,  but 
denied  that  he  was  liable  for  the  penalty ;  that  if  said  bond 
was  ever  forfeited,  the  said  John  M'Knight,  who  was  the 
accused  and  principal  in  said  bond,  afterwards  appeared,  and 
is  now  in  court,  to  answer  any  charge  the  state  may  have 
against  him. 

The  evidence  showed,  that  the  accused,  John  M'Knight, 
was  admitted  to  bail,  at  May  term,  1833,  on  an  indictment 
for  perjury  and  assault  and  battery,  in  the  penalty  of  six 
hundred  dollars,  with  the  defendant  as  his  surety,  also  in  the 
penalty  of  six  hundred  dollars ;  the  bond  conditioned,  that 
said  M^night  should  appear  to  stand  his  trial,  on  the  first 
day  of  the  succeeding  term  of  said  court. 

At  the  next,  or  December  term,  1833,  the  accused  and 
his  bail  were  called  and  appeared  not,  and  the  usual  order  of 
forfeiture  entered  up  against  them. 


BWBAHITAL. 
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On  the  2d  of  January,  1834,  during  the  term  of  the  court,  EAsrnur  Dm. 
the  accused  appeared  at  the  bar  in  discharge  of  his  several     J«ne>  i836. 
recognizances,  and  moved  the  court,  by  his  counsel,  that  the        gr^-n 
forfeiture  of  his  said  recognizances  be  set  aside.     This  motion 
was  ordered  to  be  entered  for  hearing. 

At  December  term,  1834,  the  accused  came  into  court 
and  entered  his  appearance.  He  has  appeared  at  every  term 
flioce.  At  May  term,  1835,  the  motion  and  proceeding^ 
were  commenced  against  the  defendant  as  surety  in  the 
bail  bond. 

The  district  judge  was  of  opinion  the  district  attorney 
made  out  his  case,  and  rendered  judgment  accordingly.  The 
defendant  appealed. 

Bradford^  for  the  appellant,  made  the  following  points  : 

1.  The  bond  is  conditioned  that  John  M'Knight  appear 
CD  the  first  day  of  the  next  term  after  it  was  given,  to  . 
answer,  &c,  and  then  and  there  continue  and  abide,  pay  and 
satisfy,  &c.  The  next  terin  commenced  on  the  2d  of 
December,  1833,  and  John  M^night  was  not  called  before 
the  6th.  On  that  day  the  bond  was  forfeited  nisi.  The  final 
forfeiture  of  the  bond  was  never  made.  On  the  2d  of 
January,  1834,  the  same  term  of  the  court,  John  M'Knight 
appeared  at  the  bar,  in  discharge  of  his  several  recognizances, 
and  by  counsel  moved  the  court  to  set  aside  the  forfeiture  of 
his  recognizances.  The  motion  was  entered  for  a  hearing. 
No  action  was  ever  had  upon  that  motion.  M^Knight  con- 
tinued in  court  until  the  judgment  against  his  bail,  from 
which  this  appeal  is  taken. 

2.  The  judgment  must  be  reversed,  because  there  are  no  , 
reasons  given  by  the  court  for  the  judgment,  nor  has  the  of  a   reeosni- 
judge  referred  to  any  law  on  which  he  founded  the  said  ^^   ^  ^] 

judfiinent.  non^ppe««noe 

*      ^  of  the  pnneipAl 

tnd  his  bail,  on 

MatheufSj  /.,  delivered  the  opinion  of  the  court.  *^  bSid**doS 

In  this  case  judgment  was  rendered  in  favor  of  the  state,  ^  ^iuti^u 

on  motion  of  the  disdrict  attorney,  based  on  a  recognizance  or  not  absolute,  u 
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EAiTiRir  D18T.  bail  bond,  in  which  M^night  was  principal  and  Dunbar 

Jme^  1836.     security  for  the  appearance  of  the  former  at  a  term  specified, 

„^„        to  answer  to  certain  criminal  charges  found  against  him  by 

^-  indictment.    From  this  judgment  the  defendant  appealed. 

if  in  the  natnre     ^^  appears  from  the  facts,  as  found  in  the  record,  that  on 

of  an  aireat  it  the  day  fixcd  in  the  bond,  the  defendant  did  not  appear,  that 

common      law,  .  ,  ri^       *  ■ 

extmsted  from  be  and  his  bail  were  regularly  called  and  the  bond  was 
the  Criminal  declared  to  be  forfeited  on  the  minutes  of  the  court.  Subse- 
^^T^'  dad*^  quently,  and  before  the  defendant  was  put  on  his  trial,  be 
proceedings  a-  appeared  in  court,  for  the  double  purpose  of  releasing  his  bail 
£dand  Ui*^  ^^^^  bis  obligations  as  surety  and  to  stand  his  trial.  A  noUe 
^Zngf^^A^.  prosequi  was  afterwards  entered  by  the  district  attorney,  in 
hot  to  the  rule  relation  to  the  criminal  charges  against  the  defendant.  All 
tioT'Vw  jiX^  these  proceedings  took  place  before  any  judgment  was  ren- 


bondythepartiei  ^  '' 

maj  pieaii  other  feiture  alleged  was  not  absolute,  but  similar  to  what  is  known 

discharged!        in  the  common  law  under  the  term  estreat^  which  signifies 

merethcac-  extracted  from  the  records  of  the  Criminal  Couri,  to  serve  as 

cnaedinaonmi-       ^         «     .  .1  1         -■   ■  •  /• 

nai  proweotion  a  foundation  agaiost  the  accused  and  his  surety,  for  a  scwc 
hSTbSi,  l^fa^^9  ^  which  they  were  allowed  to  plead  other  matters, 
tk«»oo|niM^  cfiJculated  to  exonerate  them  from  their  obligations.  The 
hot  before  finii  rule  with  notice  to  show  cause,  authorized  by  our  laws, 
Ci^d,  Mda  ftg&inst  the  accused  and  his  bail,  stands  in  the  place  of  the 
^^''••^2!"  9cire  facias  of  the  common  law,  to  which  may  be  pleaded  all 
chaiiges  i^nst  things  which  tend  to  exonerate  the  parties  called  on  to 
Mdd,  t^b^  sbow  cause ;  and  if  legally  established  by  evidence,  they 
P"™P^  •^  must  be  discharged  from  their  obligations, 
onerated  from  We  are  of  opinion,  that  the  appearance  of  the  defendant, 
thebufbo^^'^  for  the  purposes  as  above  stated,  was  sufficient  to  annul  the 
When  the  ae-  bail  bond  or  recoguizance,  and  release  the  parties  to  it 
after  fo^itare  When  he  thus  appeared,  it  was  the  duty  of  the  prosecuting 
before  iudgmeS  attorney,  either  to  proceed  immediately  to  his  trial,  or  if  this 
on  the  bond,  it  is  could  not  be  done,  pray  the  court  to  order  him  into  custody, 
distncti^tomej.  The  present  case  is  more  favorable  to  the  pretensions  of  the 
SitihfhStSotw  defendante,  than  that  of  the  State  vs.  Hay  et  al.,  decided  at 
pn7  the  eouit to  Baton  Rouge  term  of  the  court,  held  in   1834.     See  7 

order  hin  into  ^ 

custody.  Louisiana  Reports^  7o. 
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« 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  (he  Eastehv  Diat. 
judgment  of  the  District  Court,  be  avoided,  reversed  and     -/^j^,  i836. 
annulled,    and    that  judgment   be    here    entered    for   the      skillman 
defendants,  &c.  ^^j,,. 


8KILLMAN  VS.   DOWNS. 

Iittioel 

JLnmAh   FKOM   THX   OODET   OF  THE  THIRD  JUDICIAL  DI8TKICT,  TBK  JUDGE  |l06    26^1 

OF  THE   EIGHTH   FRESIDINO. 

« 

In  an  action  of  slander,  the  plea  of  the  general  issae  and  a  plea  of  justifi- 
cation are  inconsistent  and  cannot  stand  together.  But  where  the  cause 
was  tried  on  these  pleas,  and  the  judge  in  his  charge  to  the  jury  excluded 
the  first  fit>in  their  consideration,  it  is  sufficient. 

Where  the  plaintiff  was  ordered  by  the  court  to  produce  his  commercial 
hooka  on  the  trial,  in  pursuance  of  the  affidavit  of  the  defendant,  setting 
forth  the  facts  he  expected  to  prove  by  them,  and  the  former  sent  his 
books  sealed  up  jvith  directions  to  the  clerk  not  to  allow  them  to  be  opened, 
the  affidavit  was  permitted  to  be  given  in  evidence  to  the  jury. 

This  is  an  action  of  slander.  The  plaintifFalleges  that 
the  defendant  wickedly  and  maliciously  slandered  him,  by 
uttering,  publishing  and  charging  him  on  the  2d  of  January, 
1834,  with  being  guilty,  a  day  or  two  before  he  (plaintifi) 
made  a  surrender  of  his  property,  of  fraud  towards  his  other 
creditors,  in  baling  and  packing  up  his  goods,  and  sending 
them  to  New-Orleans,"  meaning  thereby  that  he,  plaintiff, 
iQ  defiance  of  law  and  every  other  obligation,  did  willfully 
wrong,  cheat  and  defraud  his  creditors,  &c.  He  alleges  that 
this  charge,  publicly  made  against  him  by  the  defendant,  is 
malicious,  willful,  defamatory  and  false,  by  which  he  is. 
injured  in  his  reputation  and  credit  with  his  fellow  citizens, 
and  damaged  to  the  amount  of  fifteen  thousand  dollars,  fof 
which  he  prays  judgment. 
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EArrsmr  Uirr.  The  defendant  pleaded  a  general  denial  to  (he  charges  and 
June,  1856.  allegations  in  the  plaintiflTs  petition,  and  that  he  never  did 
■KiLuiAH  utter  the  words  as  charged,  at  any  time.  But  true  it  is,  he 
oowin.  ^^^  1^  court,  at  December  term,  18SS,  in  St.  Francisville,  as 
counsel,  in  arguing  the  opposition  made  by  certain  creditors 
of  the  present  plaintiff,  to  the  tableau  of  distribution  filed  by 
the  syndic,  which  opposition  was  then  made  at  the  instance 
of  the  plaintiff,  to  prevent  the  order  of  the  court  for  the 
payment  of  the  money  in  his  hands  as  syndic,  as  this 
respondent  believed  and  charged.  In  giving  a  history  of  his, 
Skillman's  conduct,  from  the  time  of  his  becoming  insolvent 
up  to  that  time,  this  respondent  said  that  he,  Skillman,  did  a 
short  time  before  his  surrender,  send  off  some  of  his  goods  to  a 
merchant  in  New-Orleans,  to  pay  his  debt  in  preference  of 
other  creditors,  or  words  to  that  effect ;  that  he  was  induced 
to  say  this  from  documents  and  vouchers,  offered  in  sup^rt 
of  the  tableau:  and  from  the  fact  well  known  to  this  res- 
pondent that  he,  the  said  Skillman,  within  the  three  months 
before  his  surrender,  did  sell  and  deliver  goods  and  merchan- 
dize to  certain  of  his  creditors,  and  give  the  notes,  &c.,  and 
pay  the  same  money,  out  of  the  ordinary  course  of  bumness, 
&c.,  for  the  purpose  of  giving  such  creditors  a  preference 
over  other  creditors. 

The  defendant  further  avers,  that  the  plaintiff  has,  from 
June,  1831,  to  this  time,  slandered  and  defamed  him, 
defendant,  in  the  most  false  and  unjustifiable  manner,  io 
consequence  of  which,  certain  of  his  clients  were  induced  to 
withhold  their  business  from  him,  &c.  He  again  reiterates 
the  charge  of  fraud  against  the  plaintiff ;[  denies  every  allega- 
tion in  the  petition,  and  prays  judgment  in  his  favor  and  for 
general  relief. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial. 
The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  defendant ;  and  from  judgment  rendered  thereon,  the 
plaintiff  appealed. 

The  case  comes  up  to  the  Supreme  Court  principally  on 
bills  of  exception,  taken  on  the  trial.     The  material  ones  are 
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fully  discussed  and  stated  in  the  opinion  of   the   court,  EArnam  Dist. 
delivered  in  the  case.  -^^^  ^^^^- 

BKUXMAK 

Bradford^  for  the  plaintiff.  '^' 

1.  The  judgment  of  the  court  below  should  be  reversed, 
because  the  court  refused  to  strike  out  parts  of  defendant's 
answer,  on  the  motion  of  plaintiff 's  counsel. 

2.  Because  the  court  permitted  illegal  testimony  for 
defendant,  in  allowing  his  affidavit  and  other  documents,  &c., 
to  go  to  the  jury,  notwithstanding  its  admission  was  objected 
to  by  plaintiff's  counsel. 

S.  Because  under  the  facts  as  they  appear  in  evidence,  the 
court  permitted,  in  error,  the  affidavit  of  defendant,  filed  on  a 
call  for  plaintiff's  books,  to  be  read  in  evidence  to  the  jury. 

4.  Because  the  court  permitted  the  evidence  to  go  to  the 
jury,  to  matters  not  embraced  in  the  pleadings,  on  part  of 
defendant,  which  was  objected  to  by  plaintiff's  counsel. 

5.  Because  the  court  rejected  legal  and  proper  evidence 
offered  on  the  part  of  plaintiff. 

6.  Because  the  court  refused  permission  to  plaintiff's 
counsel  to  submit  the  form  of  a  verdict  to  the  jury. 

7.  Because  of  misbehavior  in  both  the  court  and  jury. 

8.  Because  the  court  refused  to  charge  the  jury  as 
requested  by  plaintiff  's  counsel,  which  charge  would  have 
been  legal  and  proper ;  but  did  give  an  illegal  charge  to  the 

jury- 

DownSy  va  propriA  personA. 

JHcUhewSf  /.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander,  in  which  the  plaintiff  claims 
damages  in  reparation  of  injury  to  his  character,  done 
OD  the  part  of  the  defendant,  by  charging  him  with  the 
commission  of  acts  of  fraud  against  the  rights  of  the  mass  of 
his  creditors,  immediately  previous  to  his  insolvency  and 
cesdo  bonarum.  The  answer  to  the  petition  contains  a 
general  denial,  and  also  a  plea  of  justification.  These  pleas 
seem  to  have  been  viewed  by  the  court  below  asjncon- 

14 
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EisTSRir  DisT.  sistent,  and  the  first  was   held   to  be  superseded  by  the 
mie,  18.^6.     gecond,  and  the  cause  was  tried  on  the  issue  made  between 
9K1LLMAK      the  allegatious  of  the  petition  and  plea  of  justification^  in 
DowKs.       which  the  defendant  was  successful  before  a  jury,  and  judg- 
ment being  rendered  in  pursuance  of  their  verdict,  the 
plaintiflf  appealed. 

The  case  has  been  argued  before  this  court,  solely  on  bills 
of  exception  taken  in  relation  to  questions  of  evidence,  and 
to  the  charge  of  the  judge  a  quo  to  the  jury. 

The  record  exhibits  a  great  number  of  them.  We  shall, 
however,  notice  those  only  on  which  the  plaintiflfs  counsel 
relied  in  his  argument. 

The  first  exception,  as  they  were  examined  by  the  counsel, 

relates  to  the  defendant's  answer.   It  appears  that  the  plaintifi* 

required  the  court  to  strike  out  certain  parts  of  it,  which  was 

refused.     The  objections  to  it  were  duplicity  in  pleading  the 

general  issue  and  justification,  and  also  to  a  plea,  apparently 

in  the  nature  of  a  reconvention.     There  is  nothing  found  in 

these  pleas,  on  which  any  thing  like  slander  or  defamation 

In  an  ftction  of  may  be  predicated.     The  two  first  could  not  stand  together, 

ofgenerai^u^  and  the  nature  of  the  case  did  not  authorize  the  last.     The 

?"£-*  ,P'®*  °^  first  and  last  were  by  the  instructions  of  the  court,  excluded 

jastification   are  ■'  ^  ^  ^^ 

ino(mai8teiit,and  from  the  consideration  of  the  jury,  which  in  our  opinion  was 
gether.  But  &11  that  could  be  required,  as  the  answer  contains  nothing 
^aT^tried**^  slanderous.  No  expressions  are  found  in  it,  abusive  or 
these  Dieas,  and  defamatory.  Impertinencies  of  this  kind  are  reprobated  by 
charge  to  the  the  Code  of  Practice,  and  when  found  in  an  answer,  should 
^^rom^Aeir  ^  Stricken  out,  in  order  that  the  records  of  judicial  proceed- 
conaderation,  it  ings  may  be  kept  pure  and  uncoutaminated  by  unnecessary 

abuse.  But  it  appears  to  us  that  no  tribunal  of  justice  ought 
to  go  farther  than  this,  in  expunging  irrelevant  matter  from 
the  pleadings  in  a  cause. 

The  cause  was  submitted  to  the  jury,  as*we  have  already 
stated,  on  the  issue  made  up  from  the  petition  and  plea  of 
justification.  On  the  trial,  the  counsel  of  the  plaintifil^  in  his 
zeal  to  protect  the  reputation  of  his  client,  opposed  every 
species  of  evidence  offered  on  the  part  of  the  defendant,  in 
support  of  this  plea.      From   the  examination  which  we 
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have  given  to  the  exceptions  taken  to  the  mass  of  evidence,  Eastkus  Dikt. 
we  are  unable  to  discover  any  error  in  the  opinion  of  the     *^^^>  ^^^- 
judge  a  qnOf  by  which  it  was  admitted.     There  is,  however,      rrillmazi 
one  of  them  that  seems  to  require  particular  animadversion.        dowVr. 
It  relates  to  the  admission  of  an  affidavit,  as  testimony  to  the 
jury,  made  by  th^  defendant,  for  the  purpose  of  procuring  an 
order  from  the  court,  to  compel  the  plaintiff  to  produce  his 
commercial  books,  &c. 

This  order  was  inade,  and  obedience  to  it  was  improperly  where  the 
delayed^  and  finally  its  effect  was  evaded,  by  one  of  the  most  §|ij^*'^^"  ^ 
extraordinary  proceedings,  on  the  part  of  the  plaintiff,  ever  court  to  produce 
witnessed  in  a  court  of  justice.  When  forced  finally  to  books  on  the 
introduce  his  books,  they  were  brought  into  court  sealed  up,  JJJ^*of\e'*iiS- 
with  instructions  to  the  clerk,  in  whose  custody  they  were  davit  of  the  de- 
placed,  not  to  suffer  them  to  be  opened  by  any  person.  This  forth  the  facts 
was  considered  such  an  evasion  of  the  order,  and  mockery  of  prov^^y^Aem^ 
justice,  that  the  affidavit  of  the  defendant  in  relation  to  this  *nd  the  former 

.,,...,  ...      sent    his  books 

matter,  was  permitted  to  be  given  m  evidence  to  the  jury,  in  sealed  up,  with 
purauance  of  the  article  140  of  the  Code  of  Practice.  In  this  fl^^Zl  to  *! 
we  think  the  court  below  did  not  err.  >ow  them  to  he 

opened,  theaffi- 

Tbe  bill  of  exception  to  the  conduct  of  the  judge  and  jury,  davit  was  pei^ 
does  not,  in  our  opinion,  contain  matter  sufficient  to  authorize  ^yen    in    evi- 
us  to  remand  the  cause  for  a  new  trial.     It  appears  that  the  ^^'^  ^  *®  J^" 
foreman  of  the  jury,  after  they  had  retired,  came  into  .court; 
and  inquired  of  the  judge,  whether  the  affidavit  of  the  defend- 
ant was  to  be  considered  as  evidence,  and  received  an  answer 
in  the  affirmative.     This  was  nothing  more  than  a  repetition 
of  what  hckd  been  declared  openly  to  all  the  jury  during  trial, 
resulting  evidently  from  its  admission  after  contest.     We 
are  unable  to  perceive  any  thing  like  misbehavior  in  this 
occurrence,  either  by  the  judge  or  jury. 

In  relation  to  the  charge  ^of  the  judge,  it  was  made  in 
conformity  with  opinions,  which  had  been  drawn  from  hibn 
during  the  previous  part  of.  the  trial,  and  we  have  already 
stated,  that  they  do  not  appear  to  have  been  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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tlAVRUr    DUT. 

June^  1836. 
HILL  fc  M*euv- 

VXOLI 

V9. 

mSU  VT  AI. 


HILL  k  M^OUNNEGLE  V$.   MERLE   ET   AL. 


APPEAL  FftON   THB  COVET  OP  THE   FIE8T  JUDICIAL  DI8TEICT. 


Sureties  in  in  solido,  in  a  bond  given  to  release  property  of  the  debtor,  attached 
at  the  suit  of  his  creditors,  are  bound  to  pay  such  judgment  as  may  be 
rendered  in  faror  of  the  plaintlfli  in  attachment.  It  is  no  defence  to  an 
action  on  the  bond  aj^ainst  the  sureties,  that  they  pointed  out  property,* 
in  which  the  common  debtor  had  an  interetU  &ud  that  the  plaintifi 
neglected  to  seize  it  in  satisfaction  of  their  judgment. 

This  is  an  actioQ  on  a  bond  given  by  one  A.  Wetmore, 
to  release  one  thousand  barrels  of  flour,  which  had  been 
attached  at  the  suit  of  tbe  present  plaintiffs  against  him,  in 
which  the  defendants,  John  A.  Merle,  Peter  Laidlaw  and 
J.  G.  Stevenson,  signed  as  sureties.  The  plaintiffs  had 
judgment  in  their  attachment  suit,  for  three  thousand  four 
hundred  and  fifty-four  dollars,  against  Wetraore,  on  which 
they  issued  both  a  fieri  facias  and  ca,  «a.,  and  which  were 
returned  unsatisfied.  The  plaintiffs  allege,  that  the  defend- 
ants are  liable  for  the  amount  of  said  judgment  on  their  bond. 

The  defendants  admitted  their  signatures « to  the  bond; 
but  denied  that  they  were  liable  on  it.  They  aver,  that 
previous  to  the  institution  of  this  suit,  the  plaintiffs  had 
recovered  part  of  their  judgment;  and  that  property  enough 
to  pay  the  balance  of  Wetmore's,  had  been  pointed  out  to  them, 
which  they  refused  or  neglected  to  seize,  or  notify  these 
defendants  of  their  refusal,  by  reason  of  which  they  are 
released  from  their  responsibility  arising  on  their  bond. 

The  conditions  of  the  bond  sued  on,  were,  *Hhat  if 
Wetraore  should  satisfy  such  judgment  as  was  rendered 
against  him  in  the  attachment  suit,  this  obligation  is  to  be 
void,  elsQ  to  remain  in  full  force.'' 

The  defendants  showed,  that  an  agent  of  one  of  them 
notified  the  agent  of  the  plaintiffs  in  New-Orleans,  that  the 
steam-boat  "Far  West"  was  in  port,  in  which  Mr.  Wetmore 
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1 

had  an  interest  of  two  thousand  and  fifty-nine  dollars,  and  Eastcbn  Dist. 
to  seize  his  interest,  under  execution  on  the  judgment  then    «^«wg»  i83fi» 
obtained  in  the  attachment  suit  against  him ;  and  that  any  hill  &  m^oun- 
expenses  incurred  would  be  defrayed  and  paid.  ^w'^^ 

The  district  judge  was  of  opinion,  that  this  was  no  legal    merlb  et  al. 
defence  to  the  action,  and  rendered  judgment  for  the  plaintiffs, 
against  the  defendants,  for  the  sum  claimed.    The  defendants 
appealed. 

Maybm^  for  the  plaintiffs. 

Sterrettj  contra. 

Martin^  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  bond,  given  to  release  an  attachment. 
The  defendants  became  the  sureties  of  one  Alphonse  Wet- 
more,  who  being  sued  by  attachment,  executed  his  bond  to 
the  plaintiffs,  in  order  to  release  a  large  quantity  of  flour, 
which  had  been  attached  in  the  suit  against  him.  The 
plaintiffs  had  judgment  in  said  attachment  suit,  on  which 
writs  oi  fieri  facias  and  capias  ad  satisfaciendum  were  issued, 
and  returned  without  success. 

The  principal  defence  set  up  to  this  action,  rests  on  the  joBdb,  ina'bond 
ground,  that  the  agent  of  one  of  the  defendants 
to  the  plaintiffs,  that  there  was  a  steam-boat 
which  the  principal  in  the  bond  (Wetmore)  had  an  interest,  crediton,  °  are 
and  requiring  them  to  seize  it,  in  order  to  pay  and  satisfy  ^^**  jadirment 
their  claim,  and  at  the  same  time  tendering  to  them  money  •«  may  be  ren- 
te defray  the  expenses  and  charges  of  the  proceeding,  but  of  the  plaintiffs 
that  the  plaintiffs  neglected  and  refused  to  do  so.  The  jj  u^^dS'^J^ 
district  judge  was  of  opinion,  this  was  not  a  legal  ground  of  *J  m  action  on 
defence,  and  gaVe  judgment  for  the  plaintiffs.  The  defendants  the  snreties,  that 

appealed.  projertj"     Tn 

It  does  not  appear  to  us  that  the  district  iudge  erred  in  his  ^^ich  tfie  oom- 

^*  JO  mon  debtor  had 

decision.  The  defendants  were  bound  to  pay  the  judgment,  an  interest,  and 
Had  they  done  so,  they  would  have  been  ipso  facto  subroga-  tiffs  neglected  to 
ted  to  the  rights  of  the  plaintiffs,  and  might  have  secured  ^j.^^^  ^  ^^J^ 
themselves  by  ihe  seizure  of  the  interest  of  the  common  judgment 
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Einmr  Dir.  debtor  in  the  steam-boat,  which  they  were  desirous  Che 
*^'*^>  ^^^'     plaintiffi  should  have  done. 


HICHOLU 
XARBHALLBTAL. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


NICHOLLS  V8.   MARSHALL    ET   AL. 

APPEAL   FEOM  TBI  COURT  OV  THE  THIRD   JUDICIAL  DISTRICT,  THE   JUDGE 

THIRBOr  PRE1IDIN«. 

Where  an  appeal  is  made  returnable  in  the  next  term  of  the  Supreme  Conrti 
it  will  be  considered  as  returnable  to  the  first  day  of  the  term,  as  required 
by  law. 

Where  a  party  has  had  a  suspensiye  appeal  granted  to  him,  if  he  finds 
himself  unable  to  give  the  required  security,  he  may  avail  himself  of  a 
devolutiye  appeal  by  only  giving  bond  with  security  for  costs. 

Where  a  person  binds  himself  in  writing,  on  the  back  of  a  promissory  note, 
to  p^y  its  amount  at  a  particular  date,  if  not  paid  sooner,  he  will  not  be 
entitled  to  notice  as  an  endorser,  in  case  of  non-payment  by  the  maker. 

This  is  an  action  against  the  defendant,  C.  6.  Johnson,  as 
drawer,  and  Brisbane  Marshall,  as  co-obligor  of  the  following 
promissory  note. 

*^  On  or  before  the  first  day  of  March,  1832, 1  promise  to 
pay  Josias  Oray,  or  bearer,  nine  hundred  and  thirty-seven 
dollars,  and  the  same  to  bear  ten  per  cent  per  annum  after 
due,  until  paid.  For  value  received,  this  12th  day  of  March, 
1881.''  "C.  G.  JOHNSON." 

Endorsed.  "  I  hold  myself  liable  for  the  payment  of  the 
within  amount,  twelve  months  from  this  date,  if  not  sooner 
paid  by  the  obligor. 

''  December  6,  1832.  B.  MARSHALL." 


OF  THE  STATE  OP  LOUISIANA.  Ill 

The    defendant,    Marshall,  pleaded    a    general    denial.  EjkSTEitir  d»t. 
Johnson  let  judgment  go  by  default,  but  on  judgment  being     -^«;»gt  i836. 
rendered  against  Marshall,  he  appealed.  nicbous 

The  appeal  in  this  case  was  granted  in  the  following  terms :  '^^' 

*^  Let  the  appeal  be  granted  to  stay  execution^  on  the  peti- 
doner's  giving  bond  and  security  in  a  sum  exceeding  the 
amount  of  the  judgment  by  one  half,  returnable  to  the 
Supreme  Court  at  Baton  Rouge  in  August  next.^ 

"January  8th,  1835." 

[When  this  appeal  was  taken,  the  Supreme  Court  was 
required  by  law  to  hold  an  annual  term  at  Baton  Rouge, 
beginning  on  the  first  Monday  in  August  each,* year.] 

The  appeal  bond  was  given  for  the  sum  of  eight  hundred 
dollars,  dated  the  9th  of  January,  1835.  The  amount  of  the 
judgment  appealed  from  is  nine  hundred  and  thirty-eeven 
dollars,  exclusive  of  interest. 

Downs  and  Cooley^  for  the  plaintifi^  made  the  following 
points : 

1 .  No  return  day  is  fixed  in  the  order  of  the  judge,  granting 
the  appeal.     Code  of  Practice^  artick  574. 

2.  The  petition  of  appeal  prays  for,  and  the  order  of  the 
judge  grants  an  appeal,  on  appellant's  giving  bond,  to  stay 
execution,  and  the  amount  of  the  bond  given  does  not 
comply  with  the  order  or  the  law.     Code  of  Practice,  art  574. 

8.  Should  the  appeal  not  be  dismissed,  as  above  prayed 
for,  then  the  appellee  answers,  that  the  judgment  of  the  court 
below  was  just  and  correct  and  conformable  to  law,  and  prays 
that  the  same  may  be  affirmed  with  costs.  Where  ui  ap- 

-^  peal  la  made  re- 

turnable in   the 

Boyle  and  Turnery  contra.  sS^'i^Co^ 

it  will  be  oonn- 

Jtfbrttn,  J.,  delivered  the  opinion  of  the  court.  bie  to  the  fir^ 

In  this  case  the  plaintiff's  counsel  moved  to  dismiss  the  aa  required  hy 
appeal  on  two  principal  grounds ;  jirsty  that  it  was  not  made  ^^' 
properly  returnable,  and  second^  that  the  appeal  bond  was  hAshadTaa^- 
insufficient. 


U2  CASES  IN  THE  SUPREME  COURT 

Babtbrn  Dm.      The  appeal  was  made  returnable  the  next  August  term  of 

June,  1836.     xhe  Supreme  Court,  then  to  be  held  at  Bajton  Rouge,  after  it 

oiBBoirs      was  allowed.     The  bond  given  was  for  a  less  sum  than  that 

wRiGH?  FT  AL.  ^^^  ^Y  ^^^  j^^^ge  from  whose  court  a  suspensive  appeal  was 

sive  appeal  gnm-  prayed  and  allowed. 

fi^shimaeifun^  ^^  appears  to  this  court  that  the  return  day  must  be 
able  toffiTe  the  considered  to  be  the  first  day  of  the  term,  no  particular  day 
ty^he  may  avail  having  been  mentioned.  In  relation  to  the  appeal  bond, 
▼oiodie  app«Sl  where  the  party  has  obtained  a  suspensive  appeal,  if  he 
by  oni^r  gmng  cannot  find  the  required  surety  in  such  cases,  he  may  avail 
rity  for  oosu.      himself  of  a  mere  devolutive  appeal,  by  giving  bond  with 

Where  a  pep-  security  in  such  sum  as  will  cover  costs, 
self  in  imiingi  On  the  merits  of  this  case,  the  only  question  presented  for 
Drom^8»o**^lou^  ^1*^^^^**  *^  whether  a  person  who  has  bound  himself  in 
to  pay  iu amount  writing  on  the  back  of  a  note  to  pay  its  amount  on  a  given 
date,  ifnot  paid  day,  if  it  be  not  paid  before,  is  entitled  to  the  same  notice  as 
JStbeentitfedto  ^^  ordinary  endorser.  The  District  Court  correctly  held  that 
notice  as  an  en-  in  such  case  he  is  not. 

doner,  m   ease 
of  noD-payment 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiirmed,  with  costs. 


by  the  maker. 


GIBBONS   V8,    WRIfiHT    ET    AL. 

APFEAL   FROM   THE   COURT   OF  THE    FIRST  JUDICIAL   DISTRICT. 

The  judgment  of  the  court,  adjusting  the  accounts  between  the  parties, 
which  only  relates  to  facta,  and  is  supported  by  evidence,  will  not  be 
disturbed. 

This  is  an  action  by  a  partner,  against  the  defendants 
Wright  and  Gould,  as  his  co-partners,  for  the  adjustment 
of  their  partnership  accounts,  in  which  the  plaintiff  claims  a 
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balance  due  to  him  from  the  firm,  of  seven  hundred  and  fifty  Eastbhw  Dist. 
dollars  and  thirteen  cents,  for  which  he  prays  judgment;  or     Ji<«g,  tsae. 
for  such  sum*  as  may  be  found  due.  oibbozts 

Judgment  was  confessed  by  Grould,  one  of  the  defendants,  ^ai^j^'^  al. 
and  the  case  proceeded  against  Wright,  as  on  a  general 
denial.     Grould  was  made  a  witness  in  behalf  of  the  plaintiff, 
and  his  competency  excepted  to.     The  cause  was  submitted 
to  the  court,  on  the  testimony  adduced. 

The  district  judge,  after  an  examination  of  the  commercial 
books  and  accounts,  came  to  the  conclusion,  that  there  was 
the  sum  of  three  hundred  and  sixty  dollars  rightfully  due 
to  the  plaintiflf,  for  which  judgment  was  rendered.  The 
defendant  appealed. 

MaybiHf  for  the  plaintiflfl 

Prestanj  contra, 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  effect  a  final  settlement  of 
a  partnership  concern,  which  existed  for  a  short  time  between 
the  plaintiff  and  the  two  defendants.  One  of  the  defendants 
confessed  judgment,  and  was  then  used  by  the  plaintiff  asa  wit- 
ness against  the  other.  We  have  not,  upon  reflection,  thought 
it  necessary  to  decide  upon  a  bill  of  exceptions  in  the  record, 
touching  his  competency,  inasmuch  as  the  other  evidence 
before  us,  particularly  the  books  of  the  firm,  is  sufiicient  to 
enable  us  to  judge  of  the  correctness  of  the  judgment  below. 

The  question  as  to  the  amount  due  to  the  plaintiff,  was 
one  of  fact.     The  court  below  came  to  the  conclusion  from 
an  examination  of  the  books,  from  which  we  have  extracts 
before  us,  not  contested,  that  the  plaintiff  was  entitled  to  a  oful^e  ©o^S- 
iudfifment  for  about  three  hundred  dollars.      He  was  not  J^""K  ?>«  ««- 

•'     •  .  ,  couots    between 

charged  with  any  part  of  the  brokerage  upon  the  sale  of  the  parties, 
slaves,  and  it  appears  that  he  withdrew  money  occasionally  JJites  to  ^acS 
from  the  concern,  for  whicK  he  is  charged.     The  evidence  J°^  i?  supported 

°  by  evidence,  will 

before  us  does  not  enable  us  to  say  that  the  court  erred  in  its  not  be  disturbed. 
conclusions  on  the  matter  of  fact. 

15 
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Eastsbiv  DiBT.      It  is,  therefore,  ordered,  adjudged  and  decreed,  thai  the 
'^'^'  ^^^'     judgmeDt  of  the  District  Court  be  affirmed,  with  costs. 

TATlJOm 
V8, 


TATLOR   V8.    FELP8. 

APPEAL   FROM   THE   COURT   OF  THE   THIRD   JUDICIAL   DISTRICT,  THE    JUDGE 

OF    THE    EIGHTH   PRESIDING. 

According  to  the  divorce  law  of  1827,  ascendants  of  one  of  the  spouses  are 
competent  witnesses  to  prove  cruel  and  unjustifiable  treatment  oo  the 
part  of  either  of  the  spouses  towards  the  other,  in  an  action  for  separation 
from  bed  and  board ;  but  their  competency  does  not  extend  to  proof  of 
the  property  which  the  wife  claims  in  such  cases. 

In  a  cause  tried  by  the  couri  alone,  it  is  not  to  be  presumed  that  the  judge 
a  quo  was  influenced  in  his  judgment  by  improper  evidence.  So,  where, 
afler  rejecting  the  illegal  evidence  which  was  admitted  on  the  trial,  there 
is  still  enough  to  sustain  the  judgment  of  the  court,  it  will  be  affirmed. 

This  is  an  action  by  the  plaintiff,  against  her  husband,  for  a 
separatipn  from  bed  and  board,  and  for  a  division  and  sepa- 
ration of  property. 

The  plaintiff  alleges  that  she  has  been  cruelly  and  outrage* 
ously  treated  by  her  husband,  without  her  fault,  so  as  to 
'render  their  living  together  insupportable.  She  prays  for 
judgment  separating  her  in  bed  and  board,  and  for  a  division 
and  separation  of  property  from  her  said  husband,  &c. 

The  defendant  denied  that  there  existed  any  cause  to 
authorize  d  separation  of  bed  and  boar4  or  of  property  as 
alleged  by  the  petitioner :  and  further  that  no  community 
of  property  existed  between  them,  as  alleged,  &c. 

On  these  pleadings  and  issues  the  cause  was  submitted  to 
the  court  with  the  testimony  adduced  by  the  parties. 

The  plaintiff  offered  her  father  as  a  witness  to  prove  the 
matters  alleged  in  her  petition.     The  defendant's  counsel 
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objected  to  the  witpeas  testifying  to  any  other  matter  than  bastkah  Ditr. 
the  separation  from,  bed  and  board,  which  was  overruled  and     -^""g*  tsse. 
the  witness  admitted  generally.     A  bill  of  exceptions  was       tatiak 
taken  to  the  opinion  of  the  court.  ,^g. 

The  district  judge  decreed  the  separation  from  bed  and 
board,  and  allowed  the  wife  to  take  certain  slaves,  with  half 
the  value  of  a  gin  and  the  crop  growing,  to  be  divided  as  her 
share  of  the  community  property,  and  also  the  right  to  retain 
the  possession  of  her  chHdren.  From  this  decree  the 
defendant  appealed. 

^SndrewSi  for  the  plaintiflT,  contended  that  the  father  of  the 
plaintiflf  was  a  competent  witness  in  her  behalf  to  prove  any 
fietcts  legally  admissible  in  her  case,  and  generally.  1  Mo* 
remfs  DigeHy  412.     7  Lomsiana  ReportSy  281. 

2.  Where  the  law  makes  no  exceptions,  the  court  can 
make  none,  as  to  the  competency  of  witnesses.  The  law 
says  the  witness  is  competent  to  testify  in  behalf  of  the  wife, 
not  to  this  or  that  fact,  but  generally. 

Bradfordy  for  defendant. 

1.  The  court  erred,  in  permitting  Isaac  Taylor,  the  father 
of  plaintiff,  to  testify  generally  in  the  case.  By  a  special 
statute  the  ascendants  and  descendants  can  testily  as  to  cruel 
treatment,  in  actions  of  separation,  and  no  farther.  See  Act 
of  1827,  section  — ,  Lotdsiana  Code,  articles  2260, 2261, 2262. 

2.  The  court,  in  its  opinion,  has  not  referred  to  any  law 
«'  in  virtue  of  which  said  judgment  was  rendered,''  nor  does 
it  even  assert  that  said  judgment  is  warranted  by  any  law. 
It  is,  therefore,  illegal,  null  and  void.  State  ConstUutiony 
artkU  4,  section  12.    2  MoreatCs  Digesty  page  16,  of  Appendix. 

S.  The  land  on  which  the  gin  is  built,  was  partnership  - 
property,  between  defendant  and  his  wife  of  the  first  marriage ;  According  to 
there  was  an  heir  of  that  marriage,  now  an  emancipated  *^®  ^JoSJ!^  **^ 
minor,  and  there  never  was  a  partition  of  the  partnership  eeodAnts  of  one 
property,  between  the  defendant  and  said  minor,  consequently  a^e  eom^Mltrat 
the  plaintiff  could  notclaimone  half  of  the  ameliorations  made  ^^e'^^^i  *S 
on  the  land  held  in  partnership  between  the  heir  of  the  first  unjusUfiabie 
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EAmiR  DisT.  marriage  and  the  defendant,  which  the  judgment  of  the 
•^^*^  ^^^'     District  Court  has  decreed. 

niTCIIBE'8 

"™^  MathewSy  /.,  delivered  the  opinion  of  the  court. 

CAYZLUE  wtLu  In  this  case  the  wife  claims  a  separation  from  her  husband, 
SS*S^!thCT*^f  ^  ^^  ^^  ^^  board,  and  also  a  partition  of  property.  She 
the  spoufles  to-  obtained  a  judgment  in  the  court  below,  favorable  to  both 

vards  the  other,     _    .  i    i       ^   /.      i  ,1 

in  an  action  for  claims,  and  the  defendant  appealed. 

be§rwd°"bo«S^      The  father  of  the  plaintiff  appeared  as  a  witness,  and  was 

but  their  oompe-  permitted  to  testify  in  pursuance  of  the  provisions  of  the  act 

tency   does   not  ^  '     ,  "^ 

extend  to  proof  of  the  legislature,  made  in  relation  to  married  persons  who 
which  tSe*^wile  claim  a  divorce.  This  law  clearly  renders  ascendants  com- 
eiaims  in  such  peteut  witnesses  to  prove  cruel  and  unjustifiable  treatment  on 
In  aoause  tried  ^^®  P®^^^  ^^  either  of  the  spouses  towards  the  other.  In  the 
by  the  court  a-  present  case  the  father  was  permitted  to  testify  as  to  the  wife's 

lone.  It  18  not  to  *^  *       , 

be  presumed  property,  and  to  this  part  of  his  testimony  an  exception  was 
^'w  fnftuCTH  taken.  We  are  of  opinion,  that  on  this  branch  of  the  cause 
ced  in  his  judg-  j^^  ^j^  uq^  ^  competent  witness,  and  thus  far  his  testimony 

ment  by  impro-  •  1         mi  -• 

per  eTidence :  must  be  rejected.  The  case  was  tried  in  the  court  below 
rejecting  the  ii-  without  the  intervention  of  a  jury.  The  record  shows  ample 
▼Suh  ^^ad^  proof  to  support  the  judgment  then  rendered  in  relation  to 
mittedonthetri-  the  partition  of  property,  without  the  testimony  of  the  father, 
enough  to  sos-  and  it  is  not  presumable  that  the  judge  a  quo  was  influenced 
moit  ***  of  ^'^Se  ^^  rendering  the  final  judgment  by  improper  evidence. 

court,  it  will  be 

^*®™®*^*  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  affirmed,  with  costs. 


•  ^ 


r 

Fletcher's  heirs  v8.  cavelier  et  al. 

APPEAL   FROM   THE   COUAT  OF  THE  THIRD   JODICIAL   DISTRICT,  THE  JDDOB 

.THEREOF   PRESIDING. 

Where  the  plaintiffs  recovered  three  undivided  fourths  of  a  tract  of  land, 
and  were  required  to  pay  the  defendants  tlie  value  of  the  improvements 
thereon,  and  if  not  paid  within  sixty  days,  execution  to  issue :  Held^  that 
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the  plaintiffii  were  not  entitled  to  exercise  the  rights  and  actions  of  joint  E^gTEiur   Dm, 
owners  as  soon  as  the  question  of  tiUe  to  the  larger  portion  of  the  undi-      June,  t836. 
▼ided  property  was .  decided  in  their  favor,  and  provoke  a  sale  of  the    '  flftchkr^ 
whole  property,  with  an  adjostment  of  the  improvements  and  fruits  as  hkirs       ^ 

incidental  to  the  proceeding.  But  it  was  held,  that  in  a  petitory  action  cavzlisb  st  al. 
the  defendants  are  entitled  to  be  maintained  in  their  possession  of  the 
whole  until  the  value  of  the  useful  improvements  is  paid  by  the  evictors 
in  proportion  as  they  have  recovered. 
Defendants  who  are  evicted  of  part  of  their  land,  and  entitled  to  pay  for 
their  improvements,  are  not  bound  to  remain  in  a  state  of  indivision  with 
the  evictors,  and  kept  in  suspense  as  to  their  ultimate  rights,  as  well  as 
their  recourse  in  warranty,  for  "an  indefinite  period  of  time.  They  are 
entitled  to  a  fixed  period  when  payment  and  adjustment  may  be  coerced. 

The  obligations  of  the  warrantor  depend  on  the  law  in  force  at  the  time  of 
the  sale.  According  to  the  provisions  of  the  Old  Civil  Code,  354,  article 
57,  the  seller  is  bound  on  the  eviction  of  his  vendee^  to  pay  the  augmented 
value  of  the  property  above  the  price  of  the  sale. 

The  original  price  added  to  the  rents  and  profits,  does  not  necessarily 
constitute  the  measure  by  which  the  liability  of  the  warrantor  is  to  be 
tested.  ^ 

The  warrantor  is  not  to  be  called  on  to  reimburse,  until  the  judgment  of 
eviction  has  had  its  effect  against  the  party  evicted. 

This  is  a  petitory  action,  in  which  the  plaintiffs  succeeded 
in  recovering  from  the  defendants  three  undivided  fourths  of 
two  tracts  of  land  adjoining,  situated  on  the  bayou  Manchac, 
as  having  been  the  property  of  the  late  James  Fletcher  and 
which  had  never  been  legally  sold  since  his  death  in  June, 
1804.     See  4  Louisiana  Reports^  267. 

The  cause  was  remanded  to  the  District  Court,  to  ascertain 
the  value  of  the  respective  improvements  of  the  defendants, 
and  determine  the  claims  of  the  latter  against  the  respective 
persons  called  in  warranty  by  them,  and  to  give  judgment 
accordingly,  and  that  no  execution  shall  issue  for  the  plain- 
tifiEs,  untU  they  have  paid  for  the  value  of  the  improvements 
respectively. 

On  the  return  of  the  case,  it  was  submitted  to  a  jury  on 
the  evidence  adduced  by  the  parties,  who  returned  a  verdict 
as  follows. 
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EAiTBm  ihBT.      **  We,  the  jury,  find  a  verdict  in  favor  of  the  idaintiflfs,  for 

•^^^*  ^^^'     three  fourths  of  the  amount  of  the  rents  and  profits  of  the 

vLBTCHEB's     land  which  is  three  thousand  six  hundred  dollars,  from  the 

vt,  27th  of  July,  1 827,  to  the  present  time  (July,  1 834)  inclusive.'' 

c4TiuMjpr  Au  «cw^  also  find  a  verdict  in  favor  of  the  defendants  for  the 

improvements  on  the  land  of  twenty-two  thousand  five  hun- 
dred dollars,  being  three-fourths  of  the  amount  thereof." 
"YTe,  the  jury,  find  a  verdict  in  favor  of  the  defendants, 
against  the  warrantors  for  the  three-fourths  of  the  purchase 
money  and  three  thousand  six  hundred  dollars  damages." 
**  We,  the  jury,  find  three-fourths  of  the  land  and  improve- 
ipents  to  be  worth  thirty-seven  thousand  dollars.  "We 
also  find  the  three-fourths  of  the  improvements  to  be  worth 
twenty-two  thousand  five  hundred  dollars."  "  We,  the  jury, 
find  the  crop  to  be  worth  four  thousand  six  hundred  dollars, 
at  the  present  time  as  it  now  stands." 

Judgment  was  rendered  on  this  verdict,  in  favor  of  the 
plaintifis,  for  three  thousand  six  hundred  dollars,  being  the 
fruits  ai\d  revenues  received  by  the  defendants,  from  the 
institution  of  suit  (27th  of  July,  1827)  until  this  date  (July 
7th,  1834)':'*  and  in  favor  of  the  defendants,  against  the 
plaintifiTs  for  twenty-two  thousand  five  hundred  dollars,  the 
value  of  the  improvements ;  and  that  the  plaintifis  be  ordered 
to  pay  this  sum,  after  deducting  their  claim  for  fruits  and 
revenue^,'  within  sixty  days,  and  in  default  thereof,  thax 
execution  -be  permitted  to  issue  in  favor  of  the  defendants, 
and  that  the  lands  thus  recovered  be  seized  and  sold  to 
satisfy  the  same ;  and  that  no  writ  of  possession  issue  until 
the  said  sum  is  fully  satisfied. 

Judgment  was  also  rendered  in  favor  of  the  defendants, 
(executors  of  A.  Cavelier,  senior,)  against  the  plaintifi^ 
(who  are  heirs  also  of  Mary  Clark,  who  was  heir  of  Daniel 
Clark,)  in  warranty  for  one  thousand  eight  hundred  dollars, 
being  the  one-half  of  the  three  thousand  six  hundred  dollars, 
recovered  by  them ;  and  further,  for  the  sum  of  eighteen 
thousand  seven  hundred  and  fifty  dollars,  being  the  three- 
fourths  of  the  price  of  the  land  paid  by  A.  Cavelier,  senior, 
to  Daniel  Clark  and  his  representatives,  together  with  the 
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inerecued  value  of  the  land.     A  like  judgment  was  rendered  in  Eastebh  Dist. 
favor  of  A.  Cavelier,  junior,  and  J.  Devenport,  two  of  the    ■^"^'  ^^' 
defendants,  against  Pierre  Baron  Boisfontaine,  also  called  in     flxtchka's 
warranty.    And  judgment  was  rendered  in  favor  of  P.  B.  vs. 

Boisfontaine,  over  against  the  heirs  of  Mary  Clark,  (who  *^^'*'™™"'^. 
was  the  heir  of  Daniel  Clark,^  for  the  sum  of  twenty  thou-  piaindffs  reeo- 
sand  five  hundred  and  fifty-doUars,  the  amount  of  the  Jf^^^f"^^; 
judgment  in  favor  of  A.  Cavelier,  junior,  and  J.  Devenport,  ofatractofiwid, 
against  said  Boisfontaine.  And  it  was  further  decreed,  that  red  to  paj  to  the 
the  defendants  be  permitted  to  gather  their  crop,  or  that  the  ^ue^^f  Se 
plaintiffs  pay  its  value  on  taking  immediate  possession  ;  and  improvements 
that  the  defendants  pay  the  costs  of  suit,  they  being  not  paid  within 
reimbursed  by  their  warrantors.*  ^tion  Z^imTz 

From  this  judgment  the  plaintiffs  appealed.  ''uSntift*' vSe 

not   entitled   to 

CuvOUer,  for  the  plainUffs.  ,   ^^^  ^ 

tions    of    joint 

Tfimer,  appointed  curator  ad  hoc  and  to  defend  the  absent  ^TSe'^Son 
heirs  of  Clark.  ff  ^^e  j?  ^% 

^^g^^^g^^       larger  portion  of 
MMf^^^^"^^^^^   *^c      undivided 

Thomas  Gibbs  Morgan,  for  the  defendanyT '  I  ttV AJt«firop«rty  was  de- 

°  J^ ^^  ^Wjiided    in    their 

V^  ^r^  Ifavor,  and  pro- 

JSIom,  for  warrantors.  %  e^^mt^l^^^'^  ^  ^^  ^ 

Ir  A^ff  SI  lDV^"*^%e  whole   pro- 
|llll^    ^'  Sty,    with   an 

Bidlard^  Jl,  delivered  the  opinion  of  the  court.  .  .^^  aSustment    of 

%     f  ITIBLA'V'        V^       improve- 

At  the  August  term,  1832,  judgment^»¥JnTlered  ii^entsandfniits, 
favor  of  the  plaintiffs,  for  three  undivided  fourHttaoC^^'^Snd  the^^ceedine  ; 
in  controversy,  but  the  case  was  remanded  to  ascertain  the  ^t  inapeUtorr 
value  of  the  improvements,  &c.  and  it  was  ordered  that  no  «»tion  the  de- 
execution  should  issue  for  the  plaintiffs  until  they  shall  have  titled  to  be 
paid  the  value  of  the  improvements.   4  Louisiana  Reports,  266.  Ihd?**^^Mi^ 

On  these  questions  of  the  value  of  the  improvements  and  ofthewAofa,un- 
fruits,  a  jury  having  pronounced  on  the  second  trial  and  the  useful  im- 
judgment  being  rendered  accordingly,  the  plaintiffs  again  ^wTy^Se  " 
appealed  after  soliciting  in  vain  a  new  trial  in  the  court  ^ictoWf  in  pro- 

■  *  °  portion  as  thqr 

below.  have  reooTered. 

A  careful  examination  of  the  evidence  has  failed  to  ^j,o  ^  evicted 
convince  us  that  the  complaints  of  the  appellants  are  well  f  ^  ^^  *^*" 
founded,  as  to  the  amounts  found  by  the  jury.  Ued'to  pay  for 
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EA8TSRS  DisT.      But,  it  is  urged,  that  the  court  erred  in  decreeing  that  an 
June,  1836.     execution  might  issue  against  the  plaintiffs,  if  within  sixty 

fLrrcHBii'8~~  days  the  estimated  value  of  the  improvements  was  not  paid 
HUBS  ijy  them.  The  argument  of  the  appellants  on  this  point, 
ckYVLiRv.  rr  AL.  rests  on  the  hypothesis  that  the  plaintiffs  are  entitled  at  once 
meLte, '  w«^not  ^^  ^^^  ^^®  rights  and  actions  of  a  joint  owner,  as  soon  as  the 
bound  to  remain  question  of  title  to  an  undivided  part  was  determined  in  their 
diTTmoiiviththe  favor,  and  that  they  could  require  a  sale  of  the  whole  tract 
ke tuT saBpenlle  ^^  ^^^^  ^^^  ^^  adjustment  of  the  improvements  and  fruits  as 
as  to  their  uiti-  incidental  to  that  proceeding.  But  it  must  not  be  overlooked 
^VL  aa&eirre-  that  this  18  a  petitory  action,  and  the  defendants  are  entitled 
re^for'^an'in^  *o  ^  maintained  in  their  possession  of  the  whole,  until  the 
definiteperiodbf  value  of  the  useful  improvements  is  paid  by  the  plaintiffs  in 
entitled  to  a  fix-  proportion  to  the  part  recovered  by  them.  Nor  were  the 
Siy^tand ad-  defendants  bound  to  remain  in  a  state  of  indivision  with 
justment  maybe  i\^q  plaintiffs  and  to  be  kept  in  constant  suspense  as  to  their 

The  obiiga-  ultimate  rights,  as  well  as  their  recourse  in  warranty,  for  an 
nntor dependra  indefinite  period  of  time  at  the  discretion  of  the  plaintiff. 
***^th*^timc^*^  '^^^  counsel  of  the  vendors,  cited  in  warranty,  complains 
the  sale.  Ao-  of  the  judgment  rendered  against  them  in  favor  of  the 
provla^nBof  the  defendants,  on  the  ground  that  they  are  not  liable  to  pay  more 
Mtlcie^z ' ^Smb  ^^^^  three  fourths  of  the  price  received  by  them,  together 
seller  is  bound  with  the  rents  and  profits.  The  obligations  of  the  warrantors 
of  Ms  vendee,  to  depend  on  the  law  in  force  at  the  time  of  the  sale,  and  accord- 
mente?v«iue"of  ^^S  ^^  ^^^  provisions  of  the  Code  then  in  force,  the  seller  was 
the  proper^,  a-  bouud  ou  the  eviction  of  his  vendee  to  pay  the  augmented 
the  nie!  ^  value  of  the  property,  above  the  price  of  the  sale.    Cwil  Codcy 

pn^^ad^d^l'^to  P««r«  354,  orHcle  57.  It  is  therefore  clear  that  the  original 
the   rents   and  pnce,  added  to  the  rents  and  profits,  does  not  necessarily 

profits,  does  not  "^        '.  .  i  •   i      i      i-  Y  i-         /.    . 

necessarily  eon-  constitute  the  measure  by  which  the  liability  of  the  warrantor 
^\^^vhi?h  is  ^  ^  tested.  It  does  rfot  appear  to  us  that  a  greater 
the  liability  of  amount  has  been  awarded  to  the  defendants,  in  the  event  of 

the  warrantor  is  ' 

to  be  tested.        eviction,  than  the  law  would  justify.    But  we  are  of  opinion, 

to^^noT^oTe  ^^^^  ^^  execution  ought  to  issue  against  the  warrantors 
called  on  to  re-  until  the  eviction  pronounced  by  the  judgment  in  favor  of 
tfa^  jod^ent  of  the  plaintiffs,  shall  have  its  effect.      It  was  so  ruled  by  this  ' 
Us^cff^t^i!^^^   court  in  the   case  of   Malan^ons  Heirs  vs.    Duhamel,  7 
thcpartyevicted.  Lowriona  Reports,  286. 


OP  TH&  STATE  OP  LOUISIANA. 


121 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  Zitmns  Dm. 
judgment  of  the  District  Court  be  affirmed,  with  eosts^  Jvne,  issa. 


TBOEMTOir 
XASSKXB, 


THORNTON  V8.  MAN8KER. 
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APFKAL   FROM  THE   COURT  OF  TBS   THIRD   JUDICIAL   DISTRICT,  THR   JUDOS        1116    260. 

OP  THE  EIOBTH   PRS8ll>IN<}. 


IVhere  tfa«  curator  of  the  estate  of  the  absent  husband  is  appointed 
trator  of  the  saccefision  of  the  deceased  wife,  and  in  his  latter  capaoHj 
pffOToked  a  meeting  of  creditors,  and  a  surrender  and  sale  of  the  whole  of 
the  community  property :  Held^  that  he  assumed  to  do  acts  inconsistent 
with  his  duties  in  either  character,  and  thereby  rendered  himself  personally 
liable  to  a  creditor  of  the  husband,  who  was  thereby  presented  from 

'     lerying  on  this  property  in  satisfaction  of  his  judgment. 

The  act  of  182d,  authorizing  the  surrender  of  insoWetit  estates,  requires, 
that  in  cases  where  no  person  would  assume  to  act  as  administrator  under 
a  regular  appointment,  that  the  creditors  should  be  convoked  to  appoint 
syndics  by  whom  the  succession  should  be  administered,  as  in  case  of  an 
ordinaiy  eettio  bononan. 

In  proceedings  in  cases  of  insolvent  estates,  service  of  notice  on  the  attor* 
ney  of  the  absent  creditors,  is  insufficient  as  relates  to  oreditois  residinf 
in  the  state.    Theee  are  not  absent  creditors. 

This  is  an  action  against  the  defendant  as  curator  of  the 
estate  of  one  Willis  Thornton,  an  absentee,  to  render  him 
personally  liable,  and  recover  the  sum  of  two  thousand  and 
mnety^ine  dollars,  with  interest  and  costs,  due  by  the  said 
absentee. 

The  plaintiff  alleges  that  the  defendant  was  regularly 
appointed  curator  to  the  said  absentee,  and  took  into  his  posses- 
sioD  to  administer,  according  to  law,  all  the  property  of  which 
the  latter  was  possessed,  consisting  of  a  valuaUe  plantation, 
several  slaves,  and  other  efiects.  He  further  shows,  that  he 
obtained  a  judgment  against  the  defendant  as  curator,  in 
ISSfi,  ior  the  sum  now  claimed,  which  was  owing  and  due  to 

IG 
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EAsmir  0I1T.  him  by  the  said  abeentee.     That  the  defendant  refuses  to 
Jtwc,  1836.     pj^y  jjjg  claim,  or  to  show  any  property  on  which  to  levy  his 
THOEHTOH     execution,  but  states  that  there  is  none  belonging  to  the 
HAi»Kxi.      estate  he  administers.      The  plaintiff  alleges  that  the  defen- 
dant has  wasted  the  estate  of  the  absentee,  and  so  mismanaged 
it  as  to  render  him  personally  liable ;  and  prays  judgment 
against  him  individually  for  the  amount  of  his  claim. 

The  defendant  excepted  to  the  jurisdiction  of  the  District 
Court,  because  he  avers  he  was  not  only  appointed  curator  of 
Willis  Thornton,  as  an  absentee,  but  that  he  was  in  1834,  by 
a  decree  of  the  Probate  Court  for  the  parish  of  East  Batoa 
Rouge,  appointed  administrator  of  the  succession  of  Louisa 
Thornton,  deceased,  wife  of  the  absentee.  That  all  the 
property  described  in  the  petition  of  the  plaintiff,  belonged  to 
the  community  of  acquests  and  gains;  and  the  community 
was  much  in  debt;  so  much  so,  that  as  administrator  by 
order  of  the  Court  of  Probates,  he  called  a  meeting  of  the 
creditors  of  said  community  to  deliberate  on  the  terms  of 
sale  of  the  property.  That  in  pursuance  of  the  deliberations 
of  the  creditors,  and  an  order  of  the  Probate  Court  homolo- 
gating the  proceedings,  all  the  property  was  sold  at  public 
auction;  that  the  Probate  Court  has  exclusive  jurisdiction 
of  the  matters  contained  in  the  plaintiff's  petition,  and  if  its 
proceedings  are  null  or  illegal,  they  can  only  be  set  aside  by 
action  of  nullity,  or  by  appeal. 

These  exceptions  were  overruled  by  the  district  judge 
presiding,  on  the  ground  that  the  defendant  was  charged  ia 
the  petition  with  having  illegally  sold  and  wasted  the  estate 
of  Willis  Thornton.     The  decision  was  excepted  to. 

An  answer  was  then  put  in  to  the  merits,  similar  to  the 
exceptions  filed,  setting  up  the  same  matters  in  defence.  He 
admits  and  avers,  that  as  administrator  of  the  succession  of 
the  deceased  wife,  he  called  a  meeting  of  the  creditors  of  the 
living  but  absent  husband,  (avering  his  estate  was  insolvent,) 
and  m  pursuance  of  their  deliberations  and  an  order  of  the 
Probate  Court,  the  whole  property  was  sold,  &c. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 
The  plaintiff  produced  in  evidence  the  record  and  judgmeDt 
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which  he  bad  obtained  against  the  curator  of  Willis  Thornton,  Eastxrit  Din*, 
as  an  absentee,  showing  the  amount  of  his  claim.  Jime,  i836. 

The  defendant,  to  justify  himself,  offered  in  evidence  the  tbokhtok 
mortuary  proceedings  had  at  his  instance,  as  administrator  of 
Louisa  Thornton's  succession  in  the  Probate  Court,  in  which 
proceeding  a  forced  surrender  of  the  property  of  Willis 
Thornton  was  obtained,  to  any  or  all  of  which  proceedings, 
the  plaintiff,  James  Thornton,  was  no  party.  The  defendant 
further  offered  in  evidence  the  records  of  certain  suits,  to 
show  the  indebtedness  of  Willis  Thornton,  which  made  it  his 
duty,  as  administrator,  &c.,  to  call  a  meeting  of  the  creditors, 
not  of  Willis  Thornton,  but  the  creditors  of  the  community 
of  Louisa  and  Willis  Thornton.  To  the  introduction  of  all  of 
which  evidence  the  plaintiff's  counsel  objected,  because,  said 
proceedings  being  had  by  the  defendant  as  administrator  of 
Louisa  Thornton's  succession,  was  not  binding  on  Willis 
Thornton  or  his  creditors ;  that  as  curator  to  Willis  Thornton 
as  an  absentee,  he  could  not  legally  provoke  a  forced  surren- 
der of  his  property  to  satisfy  the  creditors  of  Louisa  Thornton, 
or  of  the  community.  That  as  the  plaintiff  is  no  party  to 
these  proceedings,  he  is  not  concluded  by  them ;  and  as  the 
plaintiff  has  not  attacked  the  proceedings  of  the  defendant  as 
administrator,  &c.,  they  cannot  be  introduced  collaterally,  so 
as  to  justify  the  waste  and  mismanagement  of  the  property  of 
Willis  Thornton  by  him,  as  curator  of  the  estate  of  an  absen- 
tee. But  the  court  admitted  the  evidence,  and  a  bill  of 
exceptions  was  taken. 

The  district  judge  was  of  opinion  the  plaintiff  failed  to 
make  out  his  case,  and  rendered  judgment  in  favor-  of  the 
defendant.     The  plaintiff  appealed. 

Ekmiy  for  the  plaintiff. 
Canrady  contra. 

BtUlardy  J,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  that  the  defendant  was  appointed 
curator  of  one  Willis  Thornton,  an  absentee,  who  was  his 
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Easiw  ihrr.  debtor  in  a  sum  of  upwards  of  two  thousand  dollars,  and  who 
JiflM,  1836.     left  a  large  plantation  and  some  slaves  in  the  parish  of  East 
,g^^xjon     Baton  Rouge,  to  be  administered  by  the  defendant.    Thai 
^^^^      he  had  obtained  a  judgment  against  the  absentee  by  regular 
proceedings  against  his  curator.     He  alleges  that  an  exe« 
cution  was  issued  on  his  judgment,    and  the  defendant 
answered  that  no  funds,  right,  or  credit  in  his  hands,  nor  any 
property  moveable  or  immoveable,  except  such  as  were  sub- 
ject to  liens  and  privileges  superior  to  his.     He  avers  that 
if  such  be  the  fact,  it  is  because  the  defendant  has  illegally 
disposed  o^  and  wasted  the  properly  confided  to  his  care,  and 
I^as  made  himself  personally  liable  to  pay  his  judgment. 

The  defendant,  after  setting  up  an  exception  to  the  juris- 
'  diction  of  the  District  Court,  which  was  overruled  and  not 
now  insisted  on,  filed  an  answer  to  the  merits,  in  which  he 
admits  that  he  was  appointed  and  acted  as  curator  ci  the 
absentee;    but  he  alleges,  that  he  was  afterwards  duly 
appointed  administrator  of  the  succession  of  Louisa  ThorntcHiy 
the  wife  of  the  absentee ;  that  all  the  property  mentioned  in 
the  plaintifi'^s  petition  belonged  to  the  community  of  acquests 
and  gains  existing  between  Thornton  and  hid  wife,  and  subject 
to  the  payment  of  the  community  debts,  that  the  ccxnmunity 
was  deeply  in  debt,  and,  indeed,  insolvent.  He  further  alleges, 
that  as  administrator  of  Louisa  Thornton's  estate,  he  provoked 
a  meeting  of  the  creditors  of  said  Louisa  and  her  husband^  to 
deliberate  upon  the  necessity  and  propriety  of  selling  the 
conmion  property,  and  to  determine  the  terms  of  sale.    That 
a  meeting  of  the  creditors  was  held,  and  it  was  determined 
to  sell  the  property  on  credit.     That  their  proceedings  were 
duly  homologated  by  the  Probate  Court,  and  that  in  pursu- 
ance of  a  decree  of  said  court,  the  whole  property  was  sold. 
The  defendant  further  avers,  that  if  those  proceedings  were 
illegal  and  null,  which  he  denies,  such  illegality  or  nullity 
can  only  be  shown  by  an  action  of  nullity,  or  by  appeal  to 
the  Supreme  Court.     He  denies  the  authority  of  the  District 
Court  to  revise,  modify  or  annul  any  judgment  or  deoree  of 
the  Court  of  Probates.     He  further  avers,  that  if  tbeae  pro- 
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ceedings  were  irregtilar  and  illegal,  such  illegality  is  not  Eastuv  Dwt. 
imputable  to  him,  he  having  in  all  his  actings  and  doings    ^^^*  ^^^' 
conformed  to  the  advice  of  liis  counsel,  and  to  the  orders  and     thobbtoh 
decrees  of  the  Court  of  Probates,  having  jurisdiction  of  the      wAwi««it. 
premises. 

The  substantial  facts  alleged,  both  in  the  petition  and 
answer,  are  proved.  It  appears  that  the  absentee,  Willis 
lliornton,  was  still  alive  when  his  wife  died,  and  for  aught 
that  appears,  is  yet  living ;  and  that  the  defendant  continued 
to  act  as  his  curator.  It  further  appears,  that  after  the  sale 
of  all  the  property,  at  the  instance  of  the  defendant,  the  pur- 
chaser procured  a  monition  under  the  act  of  1834,  and  the 
proceedings  were  finally  homologated  by  the  Probate  Court. 

It  is  manifest  that  when  the  plaintiff  recovered  his  judg-  • 
ment  against  the  absentee,  the  defendant  had  under  his 
charge,  as  curator,  sufficient  property  to  satisfy  it,  and  that 
the  same  property  is  now  beyond  the  reach  of  an  execution ; 
and  the  question  presented  in  this  case  is,  whether  the 
defendant  by  mal-administration  and  waste,  has  rendered 
himself  liable.  The  District  Court  solved  this  question  in  t^^^t^e^e 
the  negative,  and  this  court  is  now  called  on  to  reverse  that  ^  ^*i»«   absent 

judgroent.  pointed   admin- 

Tbe  death  of  Mrs.  Thornton  did  not  in  our  opinion  put  an  mcoe^onof  the 
end  to  the  functions  of  the  defendant  as  curator  of  the  absent  ^^ejeased   wife, 

and  in  his  latter 

husband,  and  he  was  still  bound  to  retain  and  administer  the  capacity,  tiroTo- 
pfoperty.  On  the  death  of  the  wife,  her  heirs  had  a  right  to  creditm,  ani  a 
one-half  of  the  property  composing  the  community,  on  their  J^^^jJ^e 
acceptance  of  it,  either  tacitly  or  expressly,  subject  to  the  of  thecommuni- 
payment  of  the  debts.  This  gave  them  at  most  a  right  to  !fe2^tbat^asl 
have  a  partition  between  them  and  the  surviving  husband.  ^JS^l^twfS 
The  debts  were  debts  of  Willis  Thornton,  and  nqt  the  debts  w*  duties     in 

either  character, 

of  the  wife  until  her  heirs  became  liable,  by  acceptance  of  the  and  thereb^rren- 
community,  or  intermeddling  with  the  property.  Admitting  J^naiw  SSe 
that  when  the  defendant  undertook  to  administer  on  the  ^  *  creditor  of 

the  husband,  who 

estate  of  the  deceased  wife,  he  assumed  to  do  nothing  incom-  iras  thereby  pre- 
patible  with  his  duties  as  curator  of  the  absent  husband,  yet,  ^^  on  tids 
when  he  in  the  former  capacity  provoked  a  surrender  of  the  g^j^on  *of  Ws 
property,  as  it  is  called  in  the  record,  and  a  sale  of  the  whole,  judgment 
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EAmBir  Dira.  as  was  done  in  this  case,  he  assumed  to  do  acts  which  were 

7im<»  1836.     inconsistent  with  his  duties  in  either  character.     The  act  of 

noBXToir      1826,  which  first    authorized  the    surrender  of  insolvent 

jfj^^^^au      estates,  required,  that  in  cases  where  no  person  would  assume 

The  act  of  1 8S6  ^  ^^^  ^  administrator  under  a  regular  appointment  by  the 

authorizing  the  Probate  Court,  the  creditors  should  be  convoked  to  appoint 

inaoiYent estates,  syudics,  by  whom  the  succcssion  should  be  administered  as 

in^sM  where  ^^  ^^^  ^^we  of  an  Ordinary  cessio  bonortan,      2  MoreaUy  489, 

no  peraon  wojild  ,^.  7    8. 

assume    to    act  .  •  ^-v 

as  administrator  In  the  present  case  no  syndics  were  appointed.  On 
i^pSntrnMrtT"  ^^^  contrary,  the  whole  proceedings  appear  to  have  been 
that  the  opedi-  carried  on  in  the  name  of  the  defendant  as  administrator, 

tors  should    be  ' 

convoked  to  ap-  under  his  appointment  by  the  Court  of  Probates.  If  he  was 
Eywhom^thesuol  administrator,  he  was  bound  by  law  to  administer  the  succes- 
bTtSiinirt^  sion  according  to  the  rules  established  by  the  Code,  and 
asin  cases  of  an  nothing  authorized  him,  in  any  capacity,  to  sell  the  property 
bonerum.  belonging  to  the  absent  husband. 

But  it  is  contended  that  the  court  could  not  collaterally 
inqui^e  into  the  validity  of  these  proceedings  of  the  Court  of 
Probates,  and  that  they  must  stand  until  annulled  or  reversed. 
That  may  be  true  in  relation  to  the  parties  and  those  who  may 
have  acquired  title  under  such  proceedings ;  but  we  are  at  a 
loss  to  know  in  what  sense  of  the  word  the  plainpff  was  a 
party  or  assented  to  these  proceedings.  He  was  a  creditor 
of  Willis  Thornton,  and  had  nothing  to  do  with  the  succes- 
sion of  his  wife.  He  appears  to  be  a  citizen  of  West 
Feliciana;  and  the  only  notice  to  attend  the  meetiog^  of 
creditors  for  the  purpose  as  set  forth  in  ttie  notice,  of  delibera^ 
ting  on  the  terms  of  sale  of  the  property  of  the  succession, 
was  served  on  an  attorney  appointed  to  represent  the  absent 
In  proceedings  creditors.     Creditors  who  live  in  the  state  are  not  absent. 

in  casesoi  insol- 

veni  estates,  ser-  But  the  question  in  this  case  is  not  whether  these  proceedings 
£rattoro<7  of  be  valid  and  legal  as  relates  to  the  title  of  the  property,  but, 
^"^u^^iSSffi"  whether  the  defendant,  by  his  acts,  has  put  it  out  of  the 
eient  as  rebites  power  of  the  plaintiff  to  obtain  payment  and  satisfaction  of 
lidi**^  '  iT  S^  his  judgment  by  levying  on  the  property  of  the  absent 
nStabsCTUred^  debtor,  and  has  mismanaged  the  estate  to  the  prejudice  of 
tors.  plaintiff.     It  has  been  urged  that  if  these  proceedings  are 
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void,  then  nothing  prevents  the  plaintiff  from  proceeding  to  Eabtebh  iiirr. 
obtain  payment ;  for  if  the  property  of  Willis  Thornton  has    «^«we»  >836. 
not  been  validly  alienated,  it  is  still  his,  and  subject  to  be       bbthw 
sold  to  satisfy  the  plaintiff's  execution.      But  this  would  z^caAra's  bfo- 
make  it  necessary  at  least  to  proceed  by  action  against  the       cmmoh. 
purchasers  at  the  probate  sale,  who  have  already  a  judgment 
homologating  all  the  proceedings ;  and  it  appears  that  the 
defendant  as  curator  of  the  absentee,  made  no  opposition. 
We  are  of  opinion,  that  the  defendant  having  frustrated  the 
plaintiff  in  the  legal  pursuit  of  his  rights,  cannot  now  be 
permitted  to  turn  him  round  to  a  tedious  and  perhaps  doubtful 
litigation,  with  persons  whose  title  to  the  property  is  founded 
on  proceedings  provoked  by  himself;  and  that  by  such  illegal 
disposition  of  the  property  of  the  absentee,  he  is  liable  to  pay 
the  debt  in  question. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed; 
and  proceeding  to  render  such  judgment  as  in  our  opinion 
ought  to  have  been  given  below,  it  is  further  considered  and 
adjudged,  that  the  plaintiff  recover  of  the  defendant  the  sum 
of  two  thousand  and  ninety-nine  dollars,  with  five  per  cent, 
interest  from  the  1st  day  of  January,  1834,  and  the  costs  of 
the  suit  of  James  Thornton,  vs.  J.  Mansker,  curator  of  Willis 
Thornton,  together  with  the  costs  of  this  suit  in  both  courts. 


RETNES  V8,    ZACHARIE's    SUCCESSION. 

▲PPCAL     VKOM   THE    COORT  OF     PROBATES,   FOR  THE   PARISH    AND     CITY   OP 

NEW-ORLEANS. 

A  witness  on  oath  will  not  be  permitted  to  contradict  his  written  acknow- 
ledgments and  admissions,  even  when  not  sworn  to. 

The  written  acknowledgement  of  the  principal  in  an  agreement  that  the 
adverse  ^party  has  complied  with  his  contract,  is  binding  on  the  surety. 

This  is  an  action  instituted  against  the  succession  of  the 
late  J.  M.  Zacharie,  to  recover  the  sum  of  eight  hundred  and 
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Eavtxbv  Dm.  thirty-three  dollars  and  fifty-two  cents,  which  the  adminis- 
June,  i8d6.     trator  refuses  to  pay. 
BBTvn  '^h^  plaintiff  alleges  that  the  decedent  became  surety  for 

^.  one  A.  T.  Wood,  in  an  agreement  which  the  latter  made 
cianov.  with  him  (plaintiff)  for  a  quantity  of  flooring  plank,  accord- 
ing to  the  annexed  agreement  and  account  rendered  and 
approved  by  said  Wood.  That  he  has  demanded  the  amount 
of  said  account  from  the  administrator  of  J.  M.  Zacharie^ 
which  he  refuses  to  allow  and  pay,  wherefore  he  prays  judg- 
ment against  the  succession  of  said  decedent,  for  his  said 
claim,  &c. 

The  administrator  pleaded  a  general  denial,  and  required 
proof  of  the  signature  of  the  decedent  to  the  agreement  sued 
on,  and  denied  specially  that  it  is  in  any  way  binding  on  his 
succession. 

The  following  are  the  agreement  and  account  on  which 
the  suit  is  instituted. 

**  I  engaged  to  deliver  to  Mr.  A-  T.  Wood,  a  lot  of  flooring 
plank,  20  feet  1  4-7,  dry  stuff,  examined  by  him,  for  the  price 
of  thirty  dollars  a  thousand.  When  the  said  planks  are 
delivered,  Mr.  A.  T.  Wood  obliges  and  binds  himself  to  pay 
the  full  amount  of  the  bill,  by  Mr.  J.  M.  Zacharie's  note  well 
eodorsed,  at  ninety  days  frojii  the  date  of  the  delivery.  This 
agreement  approved  by  Mr.  J.  M.  Zacharie  and  signed  by  all 
the  parties." 

«  REYNES,'' 
"J.M.  ZACHARIE,'' 
«  A.  T.  WOOD." 
«  New-Orleans,  2Sd  April,  1886." 

*^  Mr.  A.  T.  Wood  and  J.  Madison  Zacharie, 

1835.  To  J.  Reynes,  Dr. 

May  7,  130  planks,  20  1  4-7,     3000,    $30,    $90  00 
'«   12^  220      <«        20  1  4-7,    5660, 
"    u     120      «        20  1  4-7, 19,224,      «      $743  62 

$833  62" 
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"I  have  received  the  above  mentioned  plank,  therefore  EAvnm  Onr. 
the  Wll  is  correct,  and  ought  to  be  paid,  as  per  agreement."      /une,  i836. 

"A.  T.  WOOD."       i;;;;^ 

ZACHAIUK'S  8UO 

UpoD  these  plefLdings  and  evidence  the  parties  went  to       cjaaioir. 
trial. 

The  probate  judg^  was  of  opinion  the  late  J.  Madison 
Zacharie  was  a  party  to  the  agreement  sued  on,  by  its  very 
terms,  and  bound  by  it ;  and  that  his  succession  is  also  liable. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
amount  of  his  claim,  from  which  the  administrator  appealed. 

HoOy  for  the  plaintiff. 

/.  SUdeU  and  Presume  for  the  appellant. 

BuUard^  /.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  administrator  of  J.  M.  Zacharie's 
estate,  to  recover  the  price  of  certain  lumber  which  the 
plaintiff  engaged  to  deliver  to  one  Wood,  on  a  written 
agreement  that  Zacharie  would  furnish  his  note  for  the 
payment.  The  defendant  requires  proof  of  the  signature  of 
the  deceased,  and  alleges  that  if  it  be  genuine  it  created  no 
legal  obligation  on  the  part  of  the  deceased. 

The  document  in  the  record,  signed  by  Reynes,  Wood  and 
Zacharie,  shows  that  Reynes  was  to  deliver  to  Wood  a  lot  of 
lumber  at  a  fixed  price,  and  when  delivered.  Wood  binds 
him«lf  to  pay  the  full  amount  by  Zacharie's  note,  well  ^^^  £ 
endorsed,  at  ninety  days.     A  receipt  of  Wood  is  shown  at  the  permitted      to 
foot  of  a  bill  of  the  lumber,  and  his  acknowledgment  that  the  vrittenaeiuowi- 
bill  is  correct  and  ought  to  be  paid,  as  per  agreement.     This  ad^n?oni,et!en 
paper  appears  to  have  been  given  in  evidence,  without  J'*'^  ^^  "^o™ 
objection;    but   the  counsel    expresses    a   doubt  whether   The  written  ae- 
evidence  on  oath  ought  not  to  be  required.     By  the  agree-  •tnowiedgpent 
ment.  Wood  was  to  examine  the  lumber  and,  we  presume,  inanagreement, 
was  to  decide  whether  it  was  such  as  the  plaintiff  engaged  ^^^  ^  ^^ 
to  deliver.     And  if  he  were  a  witness,  he  would  not  be  p**^  J7*'\.'*i* 

'  contraet,  is  bind- 

permitted  to  contradict  his  written  acknowledgment.      We  ingonthemrety. 

4 
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Eastkbit  Di8t.  think  his  admissioD,  under  these  circumstances,  was  binding 
Jtmg,  1836.     QH  Zacharie, 

TOc&KskBicK-      It  isy  therefore,  ordered,  adjudged  and  decreed,  that  the 
wmnAu    judgment  of  the  Probate  Court  be  affirmed,  with  costs. 


BRAIRD  V8.    TOURNE   fc    BECKWITH   ET   AL. 

APPEAL   FEOM   TBI   COURT  OF   THE    FIEBT   JUDICIAL   DI8TEICT. 

The  ownen  of  fteam-boatfl  are  liable  for  the  injory  done  and  low  suatained 
by  individaala,  through  the  negligence  or  miicondact  of  their  masters. 

This  is  an  action  against  the  defendants  as  joint  owners  of 
the  steam-boat  Abeona,  to  render  them  liable  and  re<jbver 
the  sum  of  one  thousand  five  hundred  and  sixty  dollars^  for 
the  loss  of  twenty-six  hogsheads  of  sugar,  occasioned  by  the 
negligence  and  misconduct  of  the  commander  of  said  steam- 
boat,  in  running  down  and  sinking  the  schooner  Cultivator, 
in  the  Mississippi,  on  which  the  sugar  was  shipped,  from  the 
parish  of  St'.  James,  for  New-Orleans. 

The  defendants  pleaded  a  general  denial.  The  testimony 
in  this  case  is  similar  to  that  in  the  case  of  Saun6  v$,  Toum^ 
&  Beckwith,  9  Louisiana  RepartSy  425  and  428. 

The  district  judge  was  of  opinion  the  loss  and  sinking-  of 
the  schooner  was  occasioned  by  an  unavoidable  accident,  not 
to  be  placed  to  the  blame  or  account  of  either  party.  Judge- 
ment was  given  for  the  defendants,  and  the  plaintiff  appealed. 

Shepard  and  DebUeux,  for  the  plaintiff. 

D,  Seghers,  c<mtra. 
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Buttard,  /.,  delivered  the  opinion  of  the  court.  EinrEiur  Dist. 

This  suit  is  brought  to  recover  the  value  of  twenty-six    Jime,  i836. 
hogsheads  of  sugar,  part  of  the  cargo  of  the  schooner  Culti-         xbu 
vator,  which  was  sunk  in  consequence  of  a  collision  with  toubve&bicx- 
the  steam-boat  Abeona,  belonging  to  the  defendants.     The     ^wtthetau  ^ 
evidence  is  substantially  the  same  which  we  had  before  us  rteam-boISrare 
in  th^  case  of  the  owner  of  the  schooner  asfainst  the  same  liable  for  the  in- 

,  ,      .  j*i'7  done,    and 

parties,  and  we  then  came  to  the  conclusion,  after  very  loss     sustftined 
deliberate  reflection,  that  the  defendants  were  in  fault  and  t^roogh^the^ne^ 
liable  for  the  loss.     The  District  Court  having  thought  ^^^^^[^^i^ 
otherwise,  we  have  again  maturely  considered  the  case  and  masters. 
are  of  opinion  that  the  plaintiffs  are  entitled'to  recover.     For 
the  reasons  and  grounds  of  this  opinion,  we  refer  to  the  case 
above  mentioned,  decided  at  the  May  term.     9  Lamsiana 
JZeporto,  425  and  428. 

It  is  shown  that  the  sugar  of  the  plaintiff  was  worth  sixty 
dollars  per  hogshead. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed,  and 
it  is  further  adjudged  and  decreed,  that  the  plaintiffs  recover 
of  the  defendants  the  sum  of  one  thousand  five  hundred  and 
sixty  dollars,  with  costs  in  both  courts. 


EBER  V8.    TOURNE   U  BECKWITH  ET   AL. 

APPEAL    FROM  THE   COUftT  OF  THB   FIEBT   JUDICIAL   DISTEICT. 

The  owners  of  steam-boats  are  liable  for  losses  occasioned  by  collisions  and 
injuriee  done  by  them  to  other  vessels,  which  might'  have  been  avoided 
by  dae  dilig;ence  and  care. 

This  is  an  action  to  recover  the  value  of  sixty  hogsheads 
of  sugar,  which  the  plaintiffs  had  shipped  on  board  the 
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EAanma  Ditr.  Bchooner  Cultivator,  for  New-Orleans,  which  was  sunk  in 
"^""^^  **^'     the  Mississippi  river  by  the  stearo-boat  Abeona,  owned  by  the 
ALizAnu     defendants,  and  which  was  alleged  to  have  been  occasioned 
xTiin  n  AL    by  the  mismanagement  of  the  officers  of  said  steam^boaU 

The  defendants  pleaded  a  general  denial.  The  case  was 
decided  on  the  evidence  introduced  in  the  preceding  case  of 
Madame  Brand  against  the  same  defendants  and  Saun6 
against  the  same.    9  Lotdnana  Reports^  S25  and  ^98. 

The  district  judge  decided  that  the  defendants  be  discharged 
from  all  liability.     The  plaintiff  appealed. 

ShqjHsrd  and  DehUettx  for  the  plaintiff. 

SegherSf  c<mtr<L 

Theownenof  BuUard,  Jl,  delivered  the  opinion  of  the  court 
liable  for  loaws  This  case  cannot  be  distinguished  from  that  of  Brand 
JJHSSSr*  anci  ftgfi^i'^s'  ^he  same  parties,  just  decided.  The  suit  is  brought 
injuriei  done  bj  to  recover  another  portion  of  the  cargo  of  the  schooner  Culti- 
Teswlt,  vhieb  vator.  The  evidence  shows  the  value  of  the  sugar  belongiDg 
SSdld*bj^  ^  ^^^  plaintiff  to  be  fifty-five  dollars  per  hogshead. 

diligence      and 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
plaintiff  recover  of  the  defendants  three  thousand  three 
hundred  dollars,  with  costs  in  both  courts. 


ALEXANDER  VS.    EVANS   ET   AL. 

APPEAL    PftOM   THE   COtJRT   0¥  THB   THIKD   JUDICIAL   DI8TAICT,  TBK    J«7I»GK 

OF  TBE   EIGHTH  PREBIDIMO. 

A  twelve  months*  bond  i»  essentially  a  contract  to  which  the  law  attributes 
only  the  force  of  a  judgnfent,  so  far  ast  relates  to  its  ezecation  by  sum- 
mary process. 
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So  a  twelve  months' bond  taken  in  pnnaance  of  the  Act  of  1817,  sec,  14, 15,  Eibtxbv  Dirr. 
doee  not  operate  as  a  judici&l  mortgage  on  the  property  of  the  obligors,      JttnCf  1836. 
when  registered  in  the  office  of  the  recorder  of  mortgages.  AXBx&BraxB 

This  suit  commenced  by  injunctioD  to  restrain  the  sheriff   j^^^^^j^ 
of  East  Baton  Rouge  from  proceeding  to  sell  a  certain  house 
and  lot  in  the  town  of  Baton  Rouge,  seized  in  virtue  of  an 
order  of  seizure  and  sale  obtained  by  the  defendants. 

The  plaintiff  claims  the  property  in  question  in  virtue  of  a 
sheriff's  sale,  made  under  an  execution  which  issued  on  a 
twelve  months'  bond  executed  by  Charles  Cousinard  as 
principal,  and  J.  B.  Aubert  as  surety,  in  favor  of  Davenport's 
heirs,  dated  the  23d  of  April,  1823,  for  the  price  of  a  slave 
of  said  Cousinard's,  seized  in  execution,  and  bought  in  by 
him  for  the  sum  of  $  600. 

The  surety  in  the  twelve  months'  bond  having  paid  it,  and 
being  subrogated  to  the  rights  of  the  creditors  therein,  caused 
an  alias  ji  fa.  to  issue  on  the  judgment  against  Cousinard, 
which  was  levied  on  the  houseiand  lot  now  in  controversy, 
and  purchased  by  him,  the  said  Aubert,  the  5th  July,  1835. 
Aubert  died,  and  at  the  probate  sale  of  his  succession  the 
plaintiff  became  the  purchaser  of  the  said  house  and  lot 
which  he  now  claims.  He  prays  for  an  injunction,  and  that 
Che  property  be  declared  to  be  his,  and  that  he  be  quieted  in 
his  possession.  The  defendants  obtained  an  order  of  seizure 
and  sale  against  this  property,  od  a  special  mortgage  executed 
by  Mary  Cousinard,  with  the  consent  of  her  husband,  Charles 
Cousinard,  and  duly  recorded  the  26th  October,  1824,  after 
the  date  of  the  twelve  months'  bond  executed  by  said  Charles 
Cousinard  and  Aubert 

The  plaintiff  claims  to  hold  the  disputed  premises,  on  the 
ground  that  the  twelve  months'  bond  executed  by  Cousinard 
and  Aubert  in  1823,  being  duly  recorded  in  the  parish 
judge's  office,  operated  as  a  judicial  mortgage  on  all  the 
property  of  Cousinard,  and,  consequently,  was  prior  and 
superior  in  rank  to  that  under  which  the  present  defendants 
were  proceeding. 

The  District  Judge  was  of  opinion  that  the  twelve  months' 
bond  only  operated  as  a  mortgage  on  the  property  for  the 


184  CASES  IN  THE  SUPREME  COURT 

BinsRir  D»T.  price  of  which  it  was  given.     Judgment  was  rendered  in 
June,  1836.     favor  of  the  defendants  in  injunction,  with  costs.      The 
plaintiff  appealed. 


vi. 

XTAlft  KT  All. 


Ekm^  for  the  appellant. 


Btdlardj  /.,  delivered  the  opinion  of  the  court. 

The  only  question  which  this  case  presents  for  our 
consideration,  is,  whether  a  twelve  'months'  bond,  taken  in 
pursuance  of  the  act  of  1817,  to  amend  the  several  acts 
enacted  to  organize  the  courts  of  this  state,  and  for  other 
purposes,  operates  as  a  judicial  mortgage  upon  the  property 
of  the  obligors,  when  registered  in  the  office  of  the  recorder 
of  mortgages. 

The  15th  section  of  that  act  declares,  that  when  the 
sheriff  shall  have^  sold  the  property  on  a  credit,  he  shall 
return  with  the  execution  the  bond  by  him  taken,  and  lodge 
the  same  with  the  clerk,  which  shall  have  the  force  of  a 
judgment.  It  then  provides  for  the  issuing  an  execution  on 
the  bond,  against  both  principal  and  surety,  if  the  money  be 
not  paid  when  duje,  in  the.  same  manner  as  upon  final 
judgment  of  the  court.  The  previous  section  provides,  that 
if  the  bond  be  given  for  the  price  of  lands  or  slaves  sold  on 
execution,  a  mortgage  shall  be  retained  on  the  property  sold. 

It  is  argued,  that  if  the  bond  is  to  have  the  force  of  a 

judgment,    it    must,   when    recorded,  produce  a   judicial 

mortgage,  as  that  is  the  necessary  force  of  every  judgment. 

The  Civil  Code  which  was  in  force  at  the  time  of  this 

transaction,  defines  a  judicial  mortgage  to  be  that  which 

proceeds  from  every  judgment,  and  declares  that  it  takes 

effect  from  the  day  when  the  judgment  has  been  rendered, 

A    tweWe  either  on  a  hearing  of  the  parties,  or  by  default,  final  or 

SSritildiyTwn!  subject  to  appeal.      But,  it  excepts  awards  of  arbitrators 

traotto  which  the  before  their  execution  has  been  ordered.     Ciml  Code,  piures 

lawattnouteson-  '  «    o 

ly  the  force  of  a  452,  454,  art.  8,  9.    • 

as  relates  to  its      B^it,  we  are  of  opinion,  that  the  twelve  months'  bond  is 

execution      by  essentially  a  contract  to  which  the  law  attributes  the  force  of 

summaiy     pro-  •' 

cess.  a  judgment  only  as  relates  to  its  execution  by  summary 
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process.     It  has,  perhaps,  no  other  attribute  of  a  judgment.  Bastebk  Diit. 
No  appeal  will  lie  upon  it.      No  judicial  sanction  is  required     -^^^^^  '^^^- 
for  its  validity  if  it  is  taken  by  a  ministerial  officer.      It  may      x*xigkxn 
be  attacked  like  other  contracts  for  error,  and  would  be  void     bamko^ul. 
if  the  proceedings  which  led  to  it  in  executing  the  previous     So,  a  tveWe 
judgment  were  irregular  and  illegal.     It  belongs,  rather,  in  keTinpunuance 
the  opinion  of  this  court,  to  a  class  of  contracts,  which,  by  the  ^J,^*'*  ^n»u 
Spanish  law,  carried  with  them  the  execucum  aparejada^Mke  a  and  is,  does  not 
conventional  mortgage  passed  before  a  public  officer,  having  Swi3*mortg^ 
the  force  of  a  iudfrment  confessed.     We  therefore  concur  on  Uic  property 

JO  q{  the  obligors, 

with  the  district  judge  in  opinion,  that  the  recording  of  the  when  registered 
twelve  months'  bond  did  not  operate  a  judicial  mortgage.       {he  record^  of 

mortgages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


M^MICKEN  V8.    BANK    OF    L0UISIAI7A. 

APPSAL   FROM   TBK    COURT   OP   THE    THIRD   JUDICIAL   DISTRICT,  THE   JUDQE 

OF   THE    EIGHTH   PRESIDING. 

Serrice  of  citation  of  appeal  on  the  attorney  of  the  appellee,  when  the 
latter  ia  in  the  state,  is  insufficient,  and  the  appeal  will  be  dismissed. 

The  plaintiff  appealed  from  a  judgment  dissolving  an 
injunction  which  he  had  obtained  against  the  bank.  The 
eheriff  served  the  citation  and  copy  of  the  petition  of  appeal 
on  the  attorney  of  the  bank,  when  its  officers  were  in  the 
state. 

LobdeU  and  Cooky,  for  the  appellee,  moved  to  dismiss  the 
appeal,  on  the  ground  that  there  was  no  legal  service  of  the 
citation  of  appeal.  • 
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EABmur  Dirr.        DoiMlf,  CWUra, 
June,  18S6. 


Btdkwdf  /.,  delivered  the  opinion  of  the  court. 


TV. 


BBTAir.         ^  I"  ^^'^  CBLae^  it  appearing  that  the  citation  of  appeal  was 
Serrioe  of  ei-  served  OD  the  attorney,  and  not  on  the  party  himself,  who 
on'^e^attoi^  ^^  ^^  ^^^  State,  it  is  ordered,  on  motion  of  the  appellee,  that 
SiiSr  5i?lltter  ^^^  appeal  be  dismissed,  with  costs. 

it  in  the  state,  is 
insaiBeieot,  and 
the  appeal  wUl 
h^  dismissed. 


HAWE8  V8,   BRTAN. 

AFPKAL   FROM   THE   COURT   OF   THE   THIRD   JUDICIAL  DISTRICT,  THE 

JUDGE   OF   THE   EIGHTH  PRESIDING. 

The  wife  may  at  aaj  time  demand  administration  of  her  paraphernal 
property  and  the  restitution  of  the  objects  forming  that  property. 

A  receipt  of  the  wife  under  private^  signature,  that  she  has  receired  her 
paraphernal  effects  from  her  husband,  given  when  a  suit  for.  a  dlyoroe 
was  pending  between  them,  will  not  operate  against  third  persons,  or 
creditors,  when  there  is  no  proof  of  its  execution. 

This  is  an  action  to  recover  a  paraphernal  right  of  the 
defendant's  wife  in  his  hands,  as  evidenced  by  his  receipt  for 
the  sum  of  five  hundred  and  sixty-six  dollars  and  thirty-nine 
cents,  received  from  her  mother's  estate. 

The  plaintiflf  alleges  he  purchased  this  right  at  sherifi^s 
sale,* under  two  executions  against  Elizabeth  Hawes,  wife  of 
the  defendant,  which  were  levied  on  this  in  the  hands  <rf 
William  Bryan,  her  husband,  who  acknowledged  he  had 
received  this  sum,  as  per  her  receipt  dated  the  24th  March, 
18S0,  and  annexed  to  the  petition.    It  is  as  follows : 

''  Baton  Rouge,  March  24th,  18S0. 
**  On  final  settlement  with  William  Hawes,  attorney  in 
fact  for  the  heirs  of  the  late  Sarah  Hawes,  deceased,  I 
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acknowledge  to  have  received  the  sum  of  four  hundred  and  Eastrrx  ihsr. 
eighty-five  dollars  and  twenty-one  cents,  in  cash,  and  thirty-     Jvne,  \%^. 
five  dollars  in  a  receipt  from  M.  Chambers,  for  a  saddle        ^^^^^ 
furnished  E.  Hawes;    also  forty-six  dollars  and  eighteen  ^• 

cents,  on  account  of  the  Plorida  claim,  which  several  sums 
amount  to  my  full  share  of  said  estate." 

"ELIZABETH  HAWES,'' 
By  WILLIAM  BRYAN." 


u 


The  defendant  pleaded  a  general  denial,  and  that  he  was 
not  indebted  to  his  wife  for  her  paraphernal  effects  at  the 
time  the  plaintiff  purchased,  having  paid  her  as  evidenced 
by  her  receipt,  dated  the  14th  of  May,  18S4.  He  further 
avers,  that  if  he  ever  was  indebted,  as  alleged,  (which  he 
denies)  to  his  wife,  he  is  not  bound  to  pay  the  same  until  a 
dissolution  of  the  marriage,  or  separation  of  property.  That 
the  wife  could  not  enforce  this  claim  until  then,  and  the 
plaintiff  can  have  no  greater  right  than  she  had. 

The  following  is  the  receipt  annexed  to  the  answer : 

''Ea^t  Baton  Rouge,  May  14th,  1834. 
^  Received  of  William  Bryan,  five  hundred  and  two  dollars 
and  thirty-seven  cents,  in  cash  and  on  account  of  moneys  he 
has  paid  for  me  (viz  :  thirty-five  dollars  to  Williani  Hawes^ 
for  one  saddle  ;  eighteen  dollars  to  William  Hawes,  for  D. 
Hawes ;  and  eleven  dollars  and  some  cents,  making  in  all 
the  full  amount  of  my  paraphernal  property,  and  one  bed 
and  furniture.)" 

"ELIZABETH  BRYAN." 

« 

In  January,  1834,  Mrs.  Bryan  instituted  sait  against  the 
defendant,  her  husband,  for  a  separation  of  bed  and  board, 
and  for  a  divorce.  This  suit  was  discontinued,  by  her  order, 
on  the  third  of  June  following,  and  judgment  for  costs  was 
rendered  against  her,  for  one  hundred  and  sixteen  dollars 
and  twenty  cents,  in  favor  of  her  husband,  on  which 
execution  issued. 

18 


tw. 

BBTAH. 
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BivTsmir  Dm.      The  plaintiff  produced  in  evidence  the  record  and  judg- 
Jiwg,  1836.     ments  against  Mrs.  Bryan,  together  with  the  sheriff's  deed 
"  of  sale,  of  her  paraphernal  effects,  under  and  in  pui;8uanceof 
them,  and  purchase  by  the  plaintiff 

The  district  judge,  to  whom  the  cause  was  submitted,  waa 
of  opinion  that  the  receipt  of  the  husband  for  the  wife^s 
paraphernal  effects,  could  only  be  evidence  for  her  of  her 
claim  against  her  husband,  but  she  could  sustain  no  actioa 
on  it,  unless  under  the  circumstances  mentioned  in  article 
SS99  and  S400  of  the  JLotiuuma  Code,  and  that  the  plaintiff 
had  no  greater  rights.  That  by  the  article  S407  of  the 
Lotdriana  Code^  the  creditors  of  the  wife  cannot,  without  her 
consent,  obtain  a  separation  of  property  between  her  and 
her  husband,  except  in  cases  of  failure. 

Judgment  was  rendered  for  the  defendant  and  the  plaintiff 
appealed. 

EUm^  for  the  plaintiff. 

Ckmrady  for  the  defendant. 

BtiUard,  /.,  delivered  the  opinion  of  the  court. 

Several  judgments  having  been  recovered  against  Elizabeth 
Hawes,  the  wife  of  the  appellee,  an  execution  was  levied  on 
certain  paraphernal  rights  of  the  wife  in  the  hands  of  her 
husband,  as  evidenced  by  her  receipt  for  $  566  39,  on  account 
of  her  mother's  estate;  and  the  appellant,  William  Hawes, 
became  the  purchaser  at  sheriff's  sale.  The  present  suit  is 
^instituted  against  the  husband,  to  compel  payment  to  the 
purchaser  of  the  amount  specified  in  the  receipt. 

The  defence  set  up,  is,  in  substance,  that  the  wife  herself 
could  not  recover,  during  the  existence  of  the  txiaririagey 
without  a  decree  for  the  separation  of  property,  and  that  the 
plaintiff  can  have  no  greater  right.  He  further  pleads 
payment  to  his  wife,  as  evidenced  by  her  receipt,  beariDgf 
date  in  May,  1834. 

The  District  Court  dismissed  the  suit,  on  the  ground  that 
the  wife  herself  •  could  not  recover  the   amount   of  her 
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paraphernal    rights    without    obtainiDg    a    separation    of  EmsiiH  Dm. 
property,  or  showing  the  existence  of  some  of  the  circum-    ^«>^t  ttss, 
stances  mentioned  in  articles  2S99  and  2400  of  the  Louisiana  ",     haw^ 
Code.     Those  articles  of  the  Code  point  out  the  cases  in  '^' 

BBTAir. 

which  a  wife  i»  entitled  to  a  general  separation  of  property 

on  account  of  the  disorder  of  the  husband's  affairs  find  the    The  wife  mtj, 

dangers  of  her  dotal  rights.     But  this  court  held  in  the  case  **  'y,J?"S'  ?*" 

o  o  maod  the  Munin* 

of  Qilbeau  vs.  Cormier^  8  Martin,  JV*.  8.,  231,  that  the  wife  iatntioii  of  her 
may  at  any  time  demand  the  administration  of  her  paraphernal  p^^^d  ^Se 
property,  and  the  restitution  of  the  objects  forming  that  Jb^^' fmli* 
property.      This  right  is  given  by  article  2368,  of  the  that  properij. 
Louimana  Code.  .  ^^^ 

The  evidence  under  the  plea  of  payment  consists  of  a  private     amp 

'^  ^  '^  tore,  thit  ihe  hu 

receipt  purporting  to  be  signed  by  the  wife  under  private  reeeWed  her 
signature,  at  a  time  when  a  suit  was  yet  pending  between  ^SS^'Som  ^ 
them  for  a  separation  from  bed  and  board,  and  for  a  divorce  l^;>>»n^»  i^^ 

*  when  a  nut  for 

for  the  alleged  adultery  of  the  husband.  There  is  no  other  a  diToree  was 
evidence  of  payment,  nor  is  the  real  date  of  the  receipt  shown^  ^m^wUi  nS 
Being  under  private  signature,  it  has  no  certain  date  as  to  ^^^  ^^'^ 
third  persons ;  and  being  produced  under  such  circum-  ereditan»  when 
stances,  we  think  it  ought  not  to  operate  against  the  plaintiff.  of^moSon. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed ; 
and  proceeding  to  give  such  judgment,  as,  in  our  opinion, 
ought  to  have  been  rendered  below,  it  is  further  adjudged, 
that  the  plaintiff  recover  of  the  defendant  five  hundred  and 
sixty-eix  dollars  and  thirty-nine  cents,  with  legal  interest 
from  judicial  demand,  and  'costs  in  both  courts. 
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Eaetsbv  DiflT. 
Jtme,   1836. 


T^KBOKOUeS 

V9. 


■ 

7ARB0R0UGH  V8.    PALMEE. 

APFBAL   FEOM  THB  GODRT  OF   TBS   THIBD   JUDICIAL  CIBTEICT,  THB 

JUDGE   OF  THE   BIOHTH   FEBSIDINO. 

ON     A     ERHE  A  RING. 

In  a  posBessory  action,  a  plea  in  reconvention  involving  title,  will  be 
diaregardod;  bat  the  right  of  the  defendant  in  sach  cases,  to  attack  the 
title  of  the  plaintiff  in  a  direct  action,  will  be  reserved. 

.  This  case  came  before  the  Supreme  Court,  then  sittiDg  at 
Baton  Rouge,  at  August  term,  1834.  It  is  a  possessory 
action,  in  which  the  court  refused  to  act  on  a  plea  in  recon- 
vention, set  up  in  the  answer  of  the  defendant,  and  involving 
the  question  of  title  to  the  premises  in  controversy.  The 
court,  in  the  opinion  herein  pronounced,  reviewed  their 
former  decision.     See  the  case  reported  in  7  La,  Rep.^  153. 

M^ndreiDSf  for  the  plaintiff. 

Boyle  and  Turnery  contra. 

MathewSy  /.,  delivered  the  opinion  of  the  court. 

This  case  was  decided  at  the  August  term  of  the  court, 
held  at  Baton  Rouge,  in  1834,  and  is  now  before  us  on  a 
rehearing.  In  the  decision  rendered,  we  considered  the 
action  as  exclusively  'possessory,  and  gave  judgment  in  favor 
of  the  possessor,  Yarborough,  who  had  held  the  property  in 
inaposKssoiy  dispute,  peaceably,  and  under  color  of  title,  for  more  than 

action,  a  plea  in         ■  •  *^  .       . 

reconvention  in-  ouc  year  previous  to  the  institution  of  the  present  suit. 

wur'^fe  dVsre-  ^^^^^  ^^^^  ^^  ^^^  cause  was  taken  notwithstanding  a  plea  in 
P»«j^«<*?^"i*«^  reconvention,  which  had  a  direct  tendency  to  bring  into 
fendant,  in  such  litigation  the  title  of  the  plaintiff,  who  had  been  in  possession 
throttle  of  the  &  length  of  time  sufficient  to  support  his  possessory  action. 
plaintiff  in  a  di-  jjj  jj^g  ludffmcnt  then  rendered,  we  reserved  the  right  of  the 

i"ect  action,  Mill  jo  ... 

be  reserved.       defendant  to  litigate  as  to  title  by  a  direct  action.    The  suit 
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in  reconvention  was  not  in  so  many  words  ordered  to  be  ea8txbv  Dist. 
dismissed,  but  the  reservations  of  the  defendant's  right  to     ^Awg,  i836. 
attack  the  title  of  the  plaintiff  in  a  direct  action,  virtually  ' 
abolished  all  the  proceedings  in  the  case  which  involved 
questions  as  to  title. 

We  think  the  judgment  pronounced,  as  above  stated,  was 
correct.     It  is,  therefore,  ordered,  that  it  remain  undisturbed. 


RABY  V8.  BARTON. 

APPEAL   FBOM   THE   COURT   OF  THE  THIRD   JUDICIAL  DISTRICT,  THE 

JUDGE    OF   THE   EIGHTH    PRESIDING. 

The  District  Court  has  jurisdiction  of  a  suit  on  an  administrator's  or 
curator's  bond,  against  the  surety  as  well  as  the  principal. 

This  is  an  action  instituted  against  one  John  Holston,  as 
administrator  of  the  estate  of  a  deceased  brother,  to  render 
him  individually  liable,  as  well  as  the  defendant,  who  is  his 
surety  for  the  sum  of  $1800,  which  the  plaintiff  alleges  is 
due  him  by  said  estate,  on  several  promissory  notes.  He 
further  alleges,  that  the  administrator  has  been  guilty  of 
gross  mismanagement  of  said  estate,  and  has  failed  to  render 
an  account  of  his  administration ;  whereby,  both  him  and 
the  defendant,  his  surety,  are  liable,  individually,  for  his  said 
debt.     He  prays  for  judgment  against  them  accordingly. 

The  defendants  answered  separately,  excepting  to  the 
jurisdiction  of  the  District  Court,  and  averring  that  the 
matters  set  forth  in  the  petition  were  exclusively  cognizable 
in  the  Court  of  Probates.  That  the  plaintiff  should  have 
presented  the  notes  on  which  his  claim  is  based,  to  the 
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EA«ntv  ihiT.  Probate  Court,  and  first  had  them  allowed  as  a  claim  agaioflt 
June,  1836.     the  estate,  before  coming  against  the  administrator. 

The  surety  further  averred,  that  the  first  of  said  notes  was 
prescribed  by  lapse  of  time;  and  that  the  action  being 
founded  on  the  law  of  qtuui  offences,-  is  barred  by  the  lapse 
of  one  year ;  wherefore  he  pleads  the  prescription  of  one  and 
five  years,  &c. 

On  these  issues  and  pleadings  the  parties  went  to  trial. 
The  District  Judge  was  of  opinion,  that  the  law  and  evidence 
was  sufScient  to  enable  the  plaintiff  to  recover  against  the 
administrator,  but  not  against  the  defendant  as  his  surety. 
Judgment  was  rendered  against  Holston  for  the  sum 
claimed,  and  in  favor  of  thd  defendant.  The  plaintiflf 
appealed. 

Jlndrews  and  Lawson,  for  the  plaintiff. 
J?oyIe,  cofi(ra. 

BviUardy  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  against  one  of  the  defendants  to  render 
him  liable  for  mal-administration  of  an  estate  of  which  he 
had  been  appointed  administrator,  and  against  the  other,  as 
his  surety  on  his  bond,  given  to  the  parish  judge,  conditioned 
for  the  faithful  administration  of  the  estate. 

Judgment  was  rendered  against  the  principal,  who  appears 

to  have  acquiesced,  but  an  exception  set  up  by  the  surety 

to  the  jurisdiction  of  the  District  Court  was  sustained,  and 

the  suit  being  dismissed  as  to  him,  the  plaintiff  appealed. 

The  Dittriet      '^^^  ^^^J  question  presented  in  this  case  has  been  several 

Coiu<t  has  jorii-  times  decided  by  this  court,  to  wit :  that  the  District  Court 

on  an"  adminia-  has  jurisdiction  of  a  suit  upou  an  administrator's  or  curator's 

S^b^Sar^r  bond  against  the  surety.      This  was  settled  in  the  case  rf 

s^^^  *«>^  Elliott  vs.  White,  6  Louisiana  Reports^  382,  and  again,  at  the 

principal.  present  term,  in  the  case  of  Ingram  vs.  Stokes,  ante  S6. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  so  far  as  it  relates  to  the 
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surety,  be  avoided  and  reversed ;  that  the  exception  to  the  Eastkrv  Dm. 
jurisdiction  be  overruled,  and  that  the  case  be  reinstated  and    •^^^»  ^^^' 
remanded  for  further  proceedings  according  to  law,  the  costs  booxrs  n  ai^ 
of  the  appeal  to  be  borne  by  the  appellee.  TAHiJofDuro. 

BAM. 


ROGERS   ET   AL.   V8.  VANLANDINGHAM. 

ATTKAL   FROM  TBJK   COORT   OF  THR  THIRD   JUDICIAL  DISTRICT,  THB  ^UDOB 

THERBOF  PRB8IDIMG. 

Where  a  debtor  transferB  a  promissory  note  to  his  creditors  for  collection, 
the  latter  are  held  to  account  for  it,  at  its  full  value,  at  the  time  of  the 
transfer,  ectimating  the  principal  and  interest  accrued,  accordinnf  to  the 
place  where  it  is  made  payable.  If  any  loss  is  sustained  in  computing  or 
proving  interest,  the  creditor  must  bear  it. 

This  is  an  action  to  recover  the  balance  of  a  mercantile 
account,  amounting  to  three  hundred  dollars  and  seventy- 
seven  cents,  instituted  by  the  late  firm  of  Rogers,  Slocumb  & 
Co.  against  the  defendant.  It  was  commenced  by  attach- 
ment, in  the  parish  of  East  Baton  Rouge,  the  defendant 
residing  in  the  state  of  Illinois. 

The  account  is  admitted,  but  various  matters  are  set  up  in 
defence,  the  most  material  of  which  is  the  transfer  of  a 
certain  note  which  he  avers  the  plaintiflb  collected  and  which 
was  fully  sufficient  to  extinguish  the  debt  due  to  them  by  him. 

The  material  facts  and  points  of  this  case  are  fully  stated 
and  set  forth  in  the  opinion  of  the  court. 

The  plaintiffs  had  judgment  for  the  full  amount  of  their 
claim  and  demand,  from  which  the  defendant  appealed. 

•tf.  A*.  Ogdeny  for  the  appellant. 
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Eaitim  Dut.      BtiUardf  /.,  delivered  the  opiDion  of  the  court. 

•^^^*  **^'        *Thi8  is  an  action  to  recover  a  balance  alleged  to  be  due  by 

BoeuuRAL.    the  defendant,  on  an  account  for  goods  sold  and  delivered, 

together  with  interest,  according  to  an  alleged  custom  of 

merchants.     The  sale  and  delivery  of  the  goods  are  proved, 

and  sundry  credits  are  allowed. 

The  defendant  admits  that  he  was  indebted  in  account 
about  five  hundred  and  fifty  three  dollars  and  twenty-three 
cents ;  but  that  he  transferred  to  the  plaintiffs  a  note  of  one 
Gilbert,  of  Illinois,  in  full  discharge.  That  the  amount  of 
the  note  was  three  hundred  and  fifty  dollars,  with  interest 
which  had  accrued  on  it  at  the  time  of  the  transfer,  amounting 
to  two  hundred  and  seven  dollars  and  eight  cents,  thus 
exceeding  the  amount  of  the  account  about  three  dollars. 
That  the  plaintiffs  sued  Gilbert  and  recovered  the  principal 
of  the  note  and  the  interest,  or  a  part  thereof,  and  that  the 
judgment  has  been  paid  and  satisfied.  That  if  they  did  not 
recover  the  full  amount  of  the  interest,  at  six  per  cent,  from 
the  time  the  note  fell  due,  according  to  the  laws  of  Illinois,  it 
was  their  own  fault.  He  further  alleges  that  a  sum  of  one 
hundred  and  seventy  dollars  paid  them  by  Mr.  Eon,  for  him, 
and  for  which  he  is  credited,  was  paid  in  error,  and  he  claims 
judgment  in  reconvention  for  said  sum  and  the  balance  on 
the  note  of  three  dollars  and  eighty-six  cent8. 

It  appears  that  the  note  in  question  was  assigned  to  the 
plaintiffs,  who  recovered  the  amount  from  the  drawer,  with 
legal  interest,  according  to  the  laws  of  Louisiana.  They 
credit  the  defendant  with  only  two  hundred  and  ninety-six 
dollars  and  forty-four  cents,  the  net  amount.  There  is  no 
evidence  to  show  that  the  plaintiffs  took  the  note  in  fall 
discharge  of  the  account,  nor  is  it  shown,  on  the  other  hand, 
that  the  coUe^ction  of  it  was  to  be  made  at  the  expense  of  the 
defendant.  We  think  the  defendant  was  entitled  to  a  credit 
for  the  value  of  the  note  at  the  time  it  was  transferred  to  the 
plaintiffs,  including  the  interest  legally  due  upon  it  But 
the  note  does  not  show  on  its  face,  at  what  place  it  was 
execute^  or  was  payable.      It  appears,  however,  from  the 
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judgment  of  the  Parish  Court  of  New-OrleaDs,  rendered  in  EArrxnir  Dist. 
favor  of  the  plaintiffs  against  the  maker,  that  it  was  shown     *^<w,  isae. 
to  have  been  executed  and  payable  in  the  state  of  Illinois,   hogsrs  xt  al. 
where,  according  to  the  evidence  in  the  record,  the  interest   Ykvi^ivo' 
on  promissory  notes,  after  they  fall  due,  is  six  per  cent.     In'       "^^ 
the  Parish  Court  this  evidence  was  not  given,  and  the  court  or   tnm JLrt  a 
was  not  satisfied  with  the  proofs,  that  by  the  law  of  Illinois,  promiworjr  note 

■■  to  IU8  crediton 

the  obligor  was  bound  to  pay  interest  from  the  time  the  note  for  ooUeoUon, 
fell  due.  The  defendant  argues  that  the  plaintiffs  had  it  in  he?d  to^sccMmnt 
their  power  to  furnish  satisfactory  evidence  on  that  point,  as  ^^.  *^  r^^iime 
he  has  done  in  this  case,  by  an  exemplification  of  the  statute  of  the  tnuBfer, 
of  that  state  regulating  interest ;  and  that  if  they  relied  on  pri^pdf  aad 
parole  evidence,  which  was  held  insuflScient,  it  is  their  fault,  i^^^n^to^Ae 
and  he  ought  not  to  suffer,  as  he  had  no  notice  of  those  proceed-  ?>•««  where  it  is 
ings.  This  position  we  think  correct,  and  that  the  plaintiffs  ifanyionisrasl 
ought  to  account  for  the  note  at  its  real  value,  as  now  shown  JJJJJI^  J^^  ^^2 
by  legal  evidence.     The  defendant  does  not  appear  to  dispute  mg  intereit,  the 

1       .  1  1     •       •     I  •  1        •  creditor      mint 

the  mterest,  as  he  admits  m  his  answers,  that  interest  was  bear  it. 
due  at  the  time  the  note  was  transferred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed,  and 
proceeding  to  give  such  judgment  as  ought,  in  our  opinion  to 
have  been  rendered  below,  it  is  further  adjudged  and  decreed, 
that  the  plaintiffs  recover  of  the  defendant  the  sum  of  forty 
dollars  and  twenty-one  cents,  with  costs  in  the  District  Court, 
the  costs  of  the  appeal  to  be  paid  by  the  plaintiffs  and 
appellees. 


19 
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EAsnRS  DisT. 

June,  1836. 

SATnmoy 
wrVAnTtAL,  DAVIDSON  V8.   STUART   ET   AL. 

AFPBAL   FBOM   THI   COURT  OF  THB   THIRD  JUDICIAL  DISTRICT,  THB 

JUDOB   OV   TBB   BIGHTR   PRB8IDING. 

Property  pf^ircfaaaed  during  marriage,  although  it  be  conveyed  to  the  wife 
alone,  makee  part  of  the  community  of  acquests  and  giains. 

The  wife  cannot  bind  herself  as  cO-obligor  conjointly  with  her  husband,  or 
as  surety  for  the  price  of  property  purchased  by  her  with  her  husband's 
coneent,  daring  the  existence  of  the  community,  although  the  title  and 
oonTeyance  are  made  in  her  name. 

This  is  an  action  on  the  following  promissory  note,  to 
recover  the  amount  from  the  makers  thereof: 

T 

^*0n  the  first  day  of  January,  1833,  we  promise  to  pay  to 
Moses  Moore,  w  bearer^  the  sum  of  three  hundred  and  ten 
dollars,  with  ten  per  cent,  per  annum,  until  paid.  Value 
received  this  29th  day  of  June,  1830." 

"JAMES  D.  STUART, 
MARY  STUART." 
"Secured  by  mortgage  on  a  plantation,  by  act  of  mortgage 
of  this  date,  November  24th,  1830." 

"JESSE  R.  JONES,  Parish  Judge." 

The  defendant,  Mary  Stuart,  answered  separately,  and 
averred,  that  when  she  signed  the  note  sued  on  she  was  a 
married  woman,  and  that  it  was  given  for  a  debt  of  her 
husband's  contracting,  which  is  not  such  an  obligation  as  she 
is  bound  by  law  to  pay ;  that  she  only  signed  the  note  as 
surety  of  her  husband,  which,  by  law,  she  could  not  do ;  it 
not  being  for  a  debt  of  her  own,  but  of  her  husband's 
contracting.     She  prays  to  be  dismissed. 

Judge  Jones,  whose  testimony  was  taken  under  a 
commission,  testified,  that  the  note  sued  on  was  given  ia 
part  of  the  price  of  a  tract  of  land  purchased  from  Moses 
Moore,  and  that  the  act  of  sale  was  a  conveyance  from  Moore 
and  wife  to    Mary  O.   Stuart,    the  defendant,  with   the 


■  • 
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authorization  of  her  husband;  that,  judging  from  the  act  of.ExiTBBir  Dist. 
sale,  the  noter  was  not  given  as  security  ifor  her  husband,  but    J"wg,  I8S6. 
for  a  purchase  of  her  own.  bayimox 

The .  defendant,  James  D.  Stuart,  let  judgment  go  by 
de&ult ;  but  from  the  judgment  rendered  against  Mary  Q. 
Stuart,  she  appealed. 

•d.  JV*.  Ogderij  for  the  plaintiff,  prayed  for  the  affirmance 
of  the  judgment  appealed  from.  He  contended  it  was  in 
accordance  with  previous  decisions,  and  cited  the  case  of 
'Sprigg  vs.  Bossier  amdmfe^  5  Martin^  JV*.  £f.,  64. 

Bnmotj  for  the  appellant,  contended,  that  the  evidence 
showed  that  the  wife  signed  the  note  sued  on  while  a 
married  woman ;  and,  it  is  not  shown,  that  the^debt  was  for 
something  which  the  husband  was  not  bound  to  furnish. 

2.  If  a  purchase  in  the  name  of  the  wife,  with  the 
authorization  of  her  husband,  could  of  itself  bind  her,  the 
provisions  of  law  which  secure  to  the  wife  her  separate 
property,  would  be  of  no  avail. 

3.  The  wife  cannot  bind  herself  for  a  debt  of  her  husband; 
and  to  give  to  the  form  of  the  contract  a  character  to  bind 
her,  is  not  sufficient,  unless  it  is  shown  that  it  turned  to  her 
own  separate  use  and  advantage,  which  is  not  the  case  here. 

BvUardy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  promissory  note,  signed  jointly 
by  the  defendants,  who,  it  appears,  are  husband  and  wife. 
The  latter  pleads  that  she  is  not  liable,  because  she  signed 
the  note  as  security  for  her  husband,  and  not  for  her  own 
benefit. 

'  It  i&  shown  that  the  note  was  given  for  part  of  the  price  of 
a  tract  of  land  purchased  by  the  wife  herself,  with  the 
consent  of  ];ier  husband. 

It  is  clear  the  defendant  is  not  bound,  unless  it  be  ^hown 
that  the  contract  turned  to  her  advantage,  and  was  for 
something  which 'the  husband  was  not  bound  to  furnish. 
Such  has  been  the  uniform  decision  of  this  court,  in  relation 
to  the  engagements  of  married  women.    7  JlfoHm,  JV*.  S,^  64. 
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EAiTsmir  Din.  '    It  appears  that  the  conveyance  was  made  to  the  wife 

/ime,  1836.     ^lone ;    and  the   Code  declares,  that  the   community  of 

S4TIIMOV      acquests  and  gains  is  composed,  among  other  things,  of  the 

vrcARTiT  AL.  ^states    which    husband    and    wife    may    acquire   during 

Property  pw  marriage,  either  by  donations  made  jointly  to  them  both,  or 

eha»f    daring  ^y  purchase,  or  in  any  similar  way,  even  although  the 

though  it  be  oon-  purchase  be  only  in  the  name  of  one  of  the  two,  and  not  of 

Iione,     ^akes  hoth,  becausc  the  time  when  the  purchase  was  made  is  alone 

muDi^*f*^«o-  ^''^tended  to,  and  not  the  person  who  made  the  purchase. 

queits  and  gains.  Zjouistona  Codcy  ortick  2371.     If  the  land  became  at  once 

the  property  of  the  community,  and  the  husband  alone  had 

a  right  to  alienate  it,  then  the  price  which  they  promised  to 

pay  was  a  debt  of  the  community.     In  the  case  of  Bprigg 

vs.  Bossier  and  wife,'  5  Martin,  N.  S.,  54,  this  court  said 

argueniOf  #*4t  is  true  the  benefits  of  a  purchase  made  by  the 

husband  may  be  shared  by  the  wife,  but  it  is  not  true  that 

she  becomes  the  owner  of  the  property ;  for,  he  may  sell  it, 

exchange  it,  or  even  give  it  away  without  her  consent. 

Had  her  name  been  inserted  in  the  act  of  sale,  she  would 

have  held  one  half  of  the  land  in  her  own  right.     It  could 

not  have  been  alienated  without  her  consent,  &c." 

The  wife  can-      The  latter  part  of  this  sentence  does  not  appear  to  us  to 

jis     ^eo-obiiror  ^PP^y  ^  ^^^^  ^  ^^^  ^  the  present,  because  the  Code  declares 

her^usbMind^'or  P^'^^v^lyi  ^^^^  which  evcr  of  the  parties  makes  the  purchase 

«8  surety  for  the  during  the  existence  of  the  community,  the  property  pur- 

purehasedb}^  chased  belongs  to  the  community.     The  land  for  the  price 

band's ^eoDMnt  ^^  which  the  notc  was  given,  is  liable  to  be  sold  to  pay  the 

during  the  exist-  price,  even  without  any  judgment  against  the  wife,  there 

ence  of  the  com-  ,.  ,,  .,  iii«^  ••> 

munity^though  bemg  already  a  judgment  agamst  the  husband  from  which 
eonveyaile  m«  "®  appeal  has  been  taken.  But,  we  are  of  opinion,  the 
made    in    her  plaintiff  has  not  established  by  evidence,  the  legal  liability  of 

the  wife. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  against  Mary  D.  Stuart,  be 
annulled  and  reversed ;  and  ours  is  in  her  favor,  as  in  case  of 
a  non-suit,  together  with  the  costs  of  this  appeal. 
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BARREMORE  8  SYNDIC  V8,   BRADFORD  8  HEIRS. 

APrSAI.  roOM  THB   COUET  OF  THX  TBIRD  JUDICIAL  DI8TK1CT,  TBB 

JUDOX   or  THK   XIGHTH  rSXBIDINO. 

It  is  not  necewaiy  that  the  citation  of  appeal  be  served  within  the  year 
allowed  to  appeal  in.  If  the  appeal  is  taken  and  bond  given  within  the  year, 
altbongh  the  citation  be  Mrred  after  it  has  elapsed,  but  in  time  for  the 
term  of  the  court,  it  will  be  sufficient. 

An  agreement  made  by  a  debtor  with  a  part  of  his  creditors,  entered  into 
by  notarial  act,  in  which  he  makes  an  assignment  of  his  property  to 
certain  individuals,  as  trustees,  for  the  benefit  of  such  creditors  as  sign 
the  agreement,  does  not  constitute  these  persons  syndics ;  nor  does  it 
csonfer  power  on  them  to  maintain  an  action  for  the  recovery  of  property 
alleged  to  belong  to  said  debtor,  but  not  mentioned  in  the  act  of 
assignment. 

In  a  dation  enpaiemaii  as  well  as  in  a  sale,  a  fixed  price  is  of  the  essence  of 
the  contract. 

The  plaintiffs,  W.  W.  Williams,  B.  Hawes  and  N.  BoUes, 
sae  as  the  assignees  and  syndics  of  W.  H.  Barremore,  in 
virtue  of  a  notarial  act  of  agreement  of  the  latter,  assigning 
▼arious  properly  for  the  benefit  of  such  of  his  creditors  as 
signed  the  said  agreement,  to  recover  a  tract  of  land  in  the 
parish  of  West  Feliciana,  in  the  possession  and  claimed  by 
the  defendants.  > 

The  defendants  excepted  to  the  right  of  the  plaintiffs  to 
maintain,  this  action,  because  W.  H.  Barremore  is  not  a 
ceding  debtor,  and  consequently  his  syndics,  if  any  he  has^ 
cannot  institute  this  or  toy  other  suit  for  him,  or  in  his  name, 
for  any  immoveable  property  which  he  may  have  assigned  to 
his  creditors;  and  further,  the  defendants  except  to  the 
jurisdiction  of  the  District  Court,  because  the  rights  of 
minors  are  concerned,  which  matters  are  exclusively  cogniza- 
ble in  the  Court  of  Probates.  They  also  answered  to  the  merits. 

The  district  judge  overruled  the  exceptions,  and,  on  the 
merits,  there  was  a  verdict  and  judgment  in  favor  of  the 
defendants.     The  plaintiiis  appealed. 


Eastxui  Dist. 

June,  1836. 

BAmaxxoBi's 

STKDIO 

bbidfobd'i 
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Eastxbh  Dm.      The  judgment  appealed  from  was  signed  the  2d  of  May, 

J«n#,  1836.     18SS,  and  the  appeal  was  granted  the  16th  of  April,  18S4, 

BjiKEKMomsV  hut  service  of  the  citation  and  petition  of  appeal  was  not 

•TiTDiG       made  on  the  tutor  of  the  defendants  (minor  heirs)  until  tbe 

BBADFOBii*»     22d  of  May,  1834,  and  on  the  under  tutor,  the  12th  of 

HUBS.  - 

June,  1834. 

PaUersan^  for  the  appellees,  moved  to  dismiss  the  appeal, 
on  the  ground  that  the  service  of  the  citation,  &c.  of  appeal 
was  not  made  until  after  the  lapse  of  a  year  from  the  date 
of  the  judgment  appealed  from. 

Lawrence  and  Wmthrap,  contra. 

Btdlardy  /.,  delivered  the  opinion  of  the  court. 
Itif  uotiieee»-  In  this  case  the  appellees  move  to  dismiss  the  appeal,  on 
tadon  of  appeli  ^^^  ground  that  service  of  citation  was  not  made  within  a 
Ae'^^Iirlaiowid  ^^^^  ^^^^  ^^^  judgment  was  rendered.  It  appears  that  the 
to  appeal  in.  If  appeal  was  allowed,  and  the  bond  filed  within  the  year,  but 
keaandbondri-  ^he  Citation  wos  served  after  it  had  elapsed,  but  in  time  for 
mr  ^'Sthough  ^^^  ^^^^  ^^  ^^^  court  to  which  the  appeal  was  made  retum- 
the  eitation  be  able,  and  that  a  proper  return  day  was  fixed  by  the  judge. 
has  eiapaed,  but  We  think  this  is  sufficient,  and  that  the  Code  does  not  forbid 
toTO"*of°'^  Sc  ^^^  service  of  citation  after  the  year,  if  the  appeal  has  been 
wwij  it  wiu  be  taken  in  time.    The  motion  is  overruled. 

■nffieienL 

The  plaintiffs  assuming  to  be  the  assignees  and  syndics  of 
one  Barremore,  instituted  the  present  suit  to  be  recognized  as 
owners  of  a  tract  of  land  in  possession  of  tbe  defendants,  and 
of  which  the  latter,  it  is  alleged,  claim  to  be  proprietors, 
thereby  slandering  the  title  of  tbe  plaintiffs. 

The  defendants  excepted  to  the  capacity  in  which  tbe 
plaintiffs  appear,  alleging  that  Barremore  is  not  a  ceding 
debtor,  and  denying  that  the  petitioners  are  his  syndics  and 
have  any  right  to  maintain  this  action. 

In  support  of  their  right  to  sue,  the  plaintiffs  produced  in 
evidence  an  instrument  under  private  signature,  whicb 
appears  to  have  been  registered  in  the  office  of  a  notary 
public  in  New-Orleans,  purporting  to  be  signed  by  Barremore 
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and  numerous  persons  styling  themselves  his  creditors,  in  Eastebh  Dist. 
which  it  is  recited,  that  they  having  received  and  accepted     ■^^»  ^^^- 
of  him  an  assignment  of  his  property  as  therein  described,    babbsmoae^s 
Barremore  sell^s,  assigns  and  transfers,  in  the  manner  of  a        "^^^'^ 
dofiofi  en  paiementy  to  Williams,   Hawes,  and  BoUes,   the     bbadfobb's 
plaintiffs,  assignees  nominated  by  said  creditors,  all  his  stock 
in  trade,  notes,  debts  and  accounts,  together  with  such  made  by  a  debt- 
property,  personal  and  real,  as  he  possessed,. &c.,  to  be  vested  hiscredUor^- 
in  said  assimees  for  the  benefit  of  the  aforesaid  creditors  who  Jf?^  "*^  pJ  "»?- 

,,  *  „  ,      tanal     act,  .  in 

shall  sign  the  act :  the  assignees  to  sell  the  property  under  vhich  he  makes 
,the  direction  of  the  creditors;  the  confidenticU  debts  to  be  his'^ISJ^^  to 
first  paid  out  of  the  proceeds.  In  consideration  of  the  SSSMtrlwteei" 
premises,  the  creditors  agree  to  give  Barremore  a  complete  for  the  benefit  of 
discharge.  It  is  further  agreed,  that  other  creditors  may,  sign  the  agree- 
within  four  months,  sign  the  agreement  and  avail  themselves  ^^-^li^'eieS 
of   its   stipulations.        They    then   appoint    the    plaintiffs  penoasqmdicss 

1  ,  1-1...1         nor  doea  it  con- 

assagnees  to  manage  the  estate  thus  surrendered,  as  if  they  fer    power  on 

were  syndics  regularly  appointed.  m'^oHS^S 

It  is  obvious  that  this  agreement  between  Barremore  and  recoyeiy  of  pro- 

.  .  pcrQf  alleged  to 

a  part'of  his  creditors  does  not  constitute  the  plaintiffs  his  belong  to  said 
syndics.  The  tract  of  land  which  forms  the  subject  of  this  mentioned  in  Sie 
controversy  is  not  described  in  any  part  of  that  document,  nor  *®*  ^  awign- 
is  there  any  price  stipulated ;  and  in  a  datian  enpaiemerUy  as  j^  ^  ^^-^^  ^ 
well  as  sale,  a  fixed  price  is  of  the  essence  of  the  contract,  payment,  zBYfeii 

'  as  in  a  sale,  a 

Merlnia  Rep.^  verbo  datum  en  paiemerU.     We  are  therefore  of  fixed  price  is  of 

opinion,  that  a  title  did  not  vest  in  the  plaintiffs  as  assignees,  thecontnle? 

so  as  to  enable  them  to  maintain  the  present  action.      Ttiey 

are,  at  most,  agents  of  the  persons  who  signed  that  agreer 

ment  in  relation  to  the  administration  of  the  effects  assigned 

by   Barremore  to  them.     The  agreement  contemplates  a 

distribution  of  the  property  of  an  insolvent,  first  to  what  are 

called  his  con/u/en/taZ- creditors,  a  distribution   unknown  to 

the  laws  of  this  state,  and  this  court  cannot  lend  its  aid  in 

giving  eflect  to  such  an  agreement.     The  exception  ought 

therefore  in  our  opinion  to  have  been  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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EUsTBKV  Diarr. 
Jime^  1836. 


cox 

V9, 


COX    V«.    BETHANY. 

APPXAL   FKOM  TBI   COUET  OV  THS   TDIKD   JUDICIAL  DISTRICT,  THE  JUDGE 

THEE  EOF   PEEBIDINQ. 

The  prenunptioD  that  the  holder  of  a  note  made  payable  to  bearer,  or 
endorMd  in  blank,  when  made  in  negotiable  form,  is  the  rightful  owner, 
is  primd  facie  evidenoe  of  title  in  such  holder,  in  ordinary  cases,  and 
yields  only  to  contrary  proof. 

Bat  the  presumption  of  title  in  the  holder  of  a  note  ceases  when  he  is  one 
of  two  or  more  co-obligees,  becanse  they  cannot  ell  possess  the  note 
individaally. 

Notes  or  instruments  made  payable  to  two  or  more  payees  or  obligees,  held 
by  one  of  them,  he  most  be  considered  as  holder  for  all,  unlese  it  be 
shown  he  has  acquired  by  transfer,  the  rights  of  his  co-obligees. 

An  assignment  of  errors  cannot  be  made  against  the  allegations  in  the 
petition  which  may  have  been  supported  by  legal  evidence.  They 
must,  when  there  is  no  statement  of  facts,  nor  evidence  produced,  or  in 
the  record,  be  taken  as  true  in  such  cases. 

A  new  trial  should  not  be  granted  on  an  affidavit  of  newly  discoTered 
evidence  since  the  first  trial,  when  the  facts  disclosed  relate  to  matters 
which  have  not  been  pleaded.  ^ 

This  is  an  action  fouDded  on  two  promissory  notes^ 
amounting  to  one  thousand  two  hundred  and  twenty  dollars^ 
bearing  interest  at  the  rate  of  ten  per  cent  per  annum  from 
their  dates  respectively  until  paid,  and  made  payable  to 
^'Elizabeth  Cox,  (plaintiff,)  Thomas  Bills,  and  Elizabeth 
Bills,  or  bearer^  and  signed  by  Matthew  Bethany,  the 
defendant. 

The  plaintiff  sues  alone  as  holder  of  the  notes,  and  alleges 
that  the  defendant  is  indebted  to  her  in  the  amount  of  said 
notes  and  interest,  for  which  she  prays  judgment 

The  defendant  excepted  to  the  action,  ^W,  that  he  had  no 
legal  notice,  having  contracted  no  such  obligation  as  men- 
tioned in  the  citation ;  secimd,  that  one  of  the  owners  of  the 


OP  THE  STATE  OF  LOUISIANA.  163 

notes  sued  on  was  Q,feme  coveriy  and  bad  not  been  autborized  EASTRnif  Dist. 
to' bring  tbis  suit  by  ber  busband,  &c.     These  exceptions     -faw^t  t83g» 
were  overruled  and  tbe  decision  of  tbe  court  excepted  to.  cox 

An  answer  was  filed,  denying  tbat  tbe  plaintiff,  Mrs.  Cox,  BirniuiiT. 
was  tbe  lawful  owner  of  tbe  notes  mentioned  in  tbe  petition, 
and  averring  tbat  creditors  in  an  obligation  not  in  in  solidoy 
but  barely  bolding  tjie  obligation,  does  not  constitute  one  of 
tbem  sole  creditor;  tbat  it  is  necessary  to  be  assigned 
and  transferred  by  all  tbe  otber  creditors,  wbicb  is  not  done 
in  tbis  case,  &c. 

Judgment  was  rendered  in  favor  of  tbe  plaintiff  for  tbe 
amount  of  ber  demand. 

Tbe  defendant  moved  for  a  new  trial,  because  tbe 
judgment  was  against  law  and  evidence,  and  made  a  motion 
to  amend  it  on  tbe  ground  of  newly  discovered  evidence. 
He  alleges  in  bis  affidavit,  tbat  Mr.  Bills,  tbe  former  busband 
of  tbe  plaintiff,  died,  and  left  a  will  bequeathing  tbe  verj'' 
land  for  wbicb  tbe  notes  in  suit  were  given,  to  Mrs.  Cox, 
(plaintiff,)  for  life,  and  at  ber  decease  to  go  to  tbeir  two 
children ;  tbat  this  land  was  tbe  consideration  for  which  the 
notes  were  given ;  and  tbat  since  tbe  trial  be  bad  discovered 
that  Thomas  Bills  and  Elizabeth  Bills,  two  of  tbe  payees  of 
tbe  notes,  bad  never  parted  with  tbeir  interest  therein.  This 
motion  and  affidavit  were  overruled^  the  opinion  of  the  court 
excepted  to,  and  the  defendant  appealed. 

T.  L.  and  iS  P.  Jlndrewsy  for  tbe  plaintiff. 

Lawsonj  for  tbe  defendant,  contended  tbe  judge  a  quo  erred 
in  refusing  tbe  motion  to  amend  the  application  for  a  new    ^ 
trial,  on  the  ground  of  newly  discovered  evidence,  and  on 
filing  the^  affidavit  of  tbe  defendant.     2  Martin^  JV*.  S.^  626. 
lAtd.,541. 

3.  The  judgment  is  erroneous,  because  when  an  obligation 
is  made  in  favor  of  several  persons  in  solido^  proof  of  an 
assignment  and  transfer  is  necessary  to  entitle  the  holder  to 
recover.    Lomriana  Codey  artieU  2083.  7  Louisiana  Rep.j  181. 

20 
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EAirrnir  Din*.      Moihtwij  J.  delivered  the  opinion  of  the  court. 

jvne,  i»36.         fhis  suit  is  OQ  two  promissory  notes,  made  payable  to  the 

cox         plaintiff  and  two  other  persons,  or  bearer.    The  contract  is 

BrnuHT.      joint  in  relation  to  the  obligees,  but  the  notes  being  in  the 

Thepresump-  possession  or  custodv  of  the  petitioner,  she  assumes  the  entire 

Hon  that  the  hoi-  '^  ..-,  ..  .  .  »-i 

der  of  a  note.  Ownership  of  them  in  the  present  action  as  bearer.  Judgment 
bSirer^'or  *^en^  was  rendered  in  the  court  below  for-tbe  whole  amount  claimed 
doned  in  blank,  \^  ^hg  petition,  from  which  the  defendant  appealed. 

when    made   in 

negotiable  form,  The  answer  Contains  a  denial  of  the  right  of  the  plaintiff 
owner,  i"/ri»i«z  ^^  rccover  the  whole  amount  of  the  notes,  having  Sn\y  a 
/ooe  evidence  of  i^i^i  interest  in  them  with  olher  persons  who  have  not  trans- 

title  m  such  hoi-  •'  y         »» 

der,  in  ordinary  ferrcd  to  her  their  title  and  interest  in  these  obligatisna  Her 
OTity'to^contniy  counsel  seems  in  argument  to  rely  on  the  legal  presumption 
^^But  the  -  ^y  which  holders  of  notes  made  payable  to  bearer^  or 
wmptionoftiUe  endorsed  in  blank  when  made  in  negotiable  form,  are  con- 
iT  n^  ^ceaaes,  sidered  as  the  rightful  proprietors  of  such  instruments. 
o?two'*or  more  "^^^^  prcfiumption  amounts  to  primSL  fade  evidence  of  tiflc 
co-obiieees,  be-  in  the  holdcrs  of  such  instruments  in  ordinary  cases,  and 

cause  they  can-     ,  ,-  ,     ^  ^  ^ 

not  all  posseu  yields  Only  to  contrary  proof. 

duaiT^**  *"*^*^*'      ^"^  '^  appears  to  us  that  the  same  presumption  ought  not 
Notes  or  in-  to  be  recoguized  as  prevailing  in  a  case  like  the  present, 

itruments  made       ,  -   •  it.  -      i      t    i»  -     t 

payable  to  two  wheu  oue  of  the  co-obligces  IS  the  holder  or  possessor  of  the 
OT<AU^rieW  not«8.  Here  we  find  three.  They  could  not  all  hold  and 
by     one      of  poggess  the  same  things  at  the  same  time  in  their  integrality. 

them,    must  be  y^  i..i.-i.ii.  i-.  •       *. 

considered  as  Instruments  of  this  kind,  held  by  one  of  the  parties  for  whose 
u^eM  u  be  j^i^^  benefit  they  may  have  been  made,  must  be  considered 
shown  he  has  ac-  ^s  holder  for  all,  unless  it  be  shown  that  the  holder  has 

quired  by  trans-  ' 

fer,  theri^huof  acquired  by  transfer  the  rights  of  his  co-obligees. 
AiTauig^ent  This  case,  however,  cannot  be  examined  on  its  merits, 
be  mS^Mdnst  *^®^®  being  uo  Statement  of  facts  or  assignment  of  errors; 
the  aUegations  and  if  the  latter  had  been  made,  we  could  not  assume  any 
which  iMy  ha^  thing  against  the  allegations  of  the  petition  which  may  have 
^^leSF^^evi-  ^^^  supported  by  evidence,  for  they  must  be  presumed  to 
dence.  They  bavo  been  true,  as  the  judgment  of  the  court  below  is  legal 
is  no  statement  and  corroct  Only  on  this  presumpUon ;  and  here  the  maxim, 

dlSjIf^rodocMT  ^^''^^  ^^^  ^^^  *s  applicable.  The  defence  in  this  court  is 
in  the  record,  be  therefore  Stripped  of  all  its  force,  except  two  bills  of  exception ; 

taken  as  true  m  -t  iii-i  ^ii 

smoh  cases.         one  of  these  was  abandoned  in  the  argument,  and  the  other 


HEWPOBT 
GOOPBU  XT  AL. 
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eannot  be  supported  either  on  principles  of  law  or  rules  of  Eaiteiih  d»t. 
practice  established  to  aid  in  the  administration  of  justice.     J«ne,  I8d6. 
This  exception  is  to  the  opinion  of  the  judge  a  quo,  by  which 
he  overruled  a  motion  made  on  the  part  of  the  defendant  to  ^- 

-         .  .     ,  r«i  ..11  JV1         '  ^     COOPBM  1 

obtain  a  new  trial.  The  motion  is  based  on  an  affidavit  of  ^  new  trial 
the  discovery  of  new  evidence.  The  facts  said  to  have  been  ^°^\  n^*  ^ 
discovered  after  the  trial  of  the  cause,  would  be  applicable  fidaTit  of  oewi^ 
only  to  a  new  defence,  which  was  not  pleaded,  viz :  want  of  de^e  nnee^the 
consideration  for  the  promise.  Now,  it  appears  to  us,  that  it  ^f^\^dUd^ 
would  be  to  extend  the  doctrine  and  'principles  of  new  trials  aed  related  to 
to  an  unreasonable  length,  if  they  were  to  be  granted  both  to  have  not  been 
amend  pleadings  and  let  in  new  evidence.  pleaded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


NEWPORT  vs.    COOPER   ET  AL. 

APPBJX   FROM  THE   COURT  OP  THS  THIRD  JUDICIAL  DISTRICT,  THK   JUDOR 

THRRROF  PRRRIDINO. 

The  receipt  of  the  receiver  of  public  moneys  for  government  lands  is 
evidenee  sufficient  to  show  that  the  title  is  out  of  the  government. 

The  pcooeedings  of  the  hoard  of  land  commissionerB,  adjudicating  on 
donation  claims  to  land,  where  thej  reverse  and  annul  a  certificate 
pfefviously  granted  by  the  board,  recognizing  the  donee's  claim,  will  not 
be  received  as  oTidence  against  such  certificate. 

The  court  will  presume  that  a  certificate,  given  by  the  board  of  land 
ocMnmissiofuers,  in  relation  to  a  claim  to  government  land  was  issued  in 
pursuance  of  the  provisions  of  law,  and  entitles  the  holder  to  a  patent 
when  its  conditions  are  complied  with. 


i 
VKWJPOftT 
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Eastxiiv  Dist.  "^^^  register  and  receiver,  when  actiikg  as  land  commisnoners,  for  the 
Jime,  1836.  adjustment  of  claims  to  public  land,  have  fuU  judicial  authority  to  act 

in  cases  of  conflicting  locations  under  different  certificates,  but  are  not 
authorized  to  revoke  or  annul  a  certificate  of  a  claim  already  granted. 

This  is  a  petitory  action,  in  which  the  plaintiff  claims 
one  hundred  and  sixty  acres  of  land,  now  in  the  possession 
of  the  defendant,  Cooper. 

The  plaintiff  alleges  he  purchased  said  land  from  the 
government  of  the  United  States,  as  evidenced  by  the  receipt 
of  the  receiver  of  public  money  at  St.  Helena,  dated  the  16th 
day  of  November,  1831. 

The  defendants  pleaded  a  general  denial.  They  aver, 
that  should  it  appear  that  any  of  the  land  claimed  by  the 
plaintiff  is  in  possession  of  the  defendants,  it  makes  part  of  a 
donation  of  six  hundred  and  forty  acres  granted  to  William 
Cooper,  by  several  acts  of  Congress,  passed  for  the  adjustment 
of  titles  to  lands  lying  West  of  PearlRiver,  &c. 

The  plaintiff  produced  the  receiver's  receipt  for  the 
purchase  money  of  the  land  claimed  by  him,  dated  November 
16lh,  1831. 

The  defendants  offered  in' evidence  the  following  certificate 
in  support  of  the  averments  in  their  answers  : 

'*  William  M.  Cooper  vs.  Littleton  &  Packer :  Land  Office, 
St.  Helena,  November,  10th,  1826. 

"  In  this  case  much  evidence  has  been  submitted  by  the 
defendants,  going  to  show  that  the  government  has  been 
defrauded,  or  would  be  by  allowing  Cooper  a  donation  ;  and 
Mr  Cooper  has  not  introduced  any  evidence  to  show  that  the 
place  now  claimed  by  him  is  the  place  on  which  he  attempted 
in  1808,  to  make  bis  *  tomahawk  impravemenf ;  nor  has  he 
shown,  that  he  at  any  time  made  such  a  settlement  or 
improvement  as  the  law  contemplates  should  hold  land. 
We  are  therefore  of  opinion  that  William  M.  Cooper  has  not 
shown  by  evidence Ihat  he  is  entitled  to  lands  as  a  donation 
from  government,  but  feeling  disposed  that  every  one  applying 
shall  have  strict  justice  done  them,  so  far  as  we  can  judge, 
we  allow  William  M.  Cooper,  until  the  first  day  of  March 
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next,  to  estabtish  his  claim  by  Spanish  documents' or  other-  EASTEim  Dm. 
wise  ;  at  which  time,  if  he  fails  to  do  so,  we  will  recall  this     ■^w»g»  '836- 
certificate,  granted  to  the  said  William  M.  Cooper :   It  is,      kewpout 
therefore,  ordered,  adjudged  and  decreed  that  this  accession    coovnttrtAt, 
be  made  a  record  of  this  board.      Giveu  under  our  hands, 
date  above  written." 

"SAMUEL  RUNNELLS,  Register," 

«  WM.  KINCHEN,  Receiver." 

. » 

"Land  Office,  St.  Helena,  La.,  March  1st,  1827." 
^'  The  evidence  called  for  to  establish  the  claim  of  William 
M.  Cooper,  not  having  appeared  satisfactory  to  the  board, 
the  judgment  of  November  1 0th,  1826,  is  this  day  made  final." 

"SAMUEL  RUNNELLS,  Regirter." 
"  WM.  KINCHEN,  Receiver." 

"  William  M.  Cooper.  Certificate  No.  476,  dated  22d, 
September,  1826.  Land  office,  St.  Helena,  31st  May,  18S0. 
William  M.  Cooper  claims  a  section  of  land  situate  in  the 
parish  of  East  Baton  Rouge,  in  virtue  of  certificate  No.  476, 
and  dated  as  above,  signed  by  Samuel  Runnels,  register,  and 
William  Kinchen,  receiver :  It  appearing  to  the  satisfaction 
of  the  undersigned  that  no  conflictions  exist,  therefore  ordered 
that  the  same  be  surveyed  and  located  as  follows :  to  begin 
at  a  bay  tree,  on  the  bank  of  the  river  Comite,  and  run 
northerly,  and  afterwards  such  courses  and  distances  as  to 
make  a  form  something  like  a  mile  square,  and  so  as  not  to 
include  more  than  six  hundred  and  forty  acres,  there  being 
oo  interfering  private  claims.  Given  under  our  hands,  at 
St  Helena,  this  31st  day  of  May,  1830." 

«  THO.  G.  DAVIDSON,  Register." 
«  A.  G.  PENN,  Receiver." 

This  ordet  of  survey  was  never  executed. 

Parole  evidence  was  introduced  by  the  plaintiff  to  show 
the  location  of  his  purchase  from  government.  The  witnesses 
declared  that  it  included  Mr.   Cooper's  improvement  and 
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EAsnour  Din*,  house,  08  claimied  by  him  uQder  the  doDatiopi  certificate. 

Jimg,  1836.     This   iedCioiODy  waa   objected   and   excepted    U>   by  the 

NswpoKT     defendants'  couoael. 

GoopiRiET  !£.       A  bill  of  eKceptioQs  was  taken  by  the  plaiojliff 'a  counsel  to 

the  iotroduction  of -the  certificates  and  proceedings  of  the 

land  commissioDers  in  evidence,  because  they  purp<Ht  to  be 

adjudications  between  different  parties  than  those  of  the 

present  suit,  &c. 

Judgment  was  rendered  for  the  plaintiff  decreeing  him  the 
land  he  claimed,  and  quieting  him  in  the  .possession  thereof. 
The  defendants  appealed 

Andrem^  for  the  pUuntiff. 

EUm,  for  the  defendants. 

BuUar4f  /•»  delivered  the  opinion  of  the  court 

This  is. a  petitory  action,  in  which  the  plamtiff  sets  up  title 
U>  one  hundred  and  sixty  acres  of  land  in  the  parish  ci  Eaai 
Baton  Rouge,  in  virtue  of  a  purchase  firom  the  United  Stajtes. 
The  defendants  deny  that  they  are  in  possession  of  any  land 
for  whj/ch  thssplaintiff  has  a  just  and  legal  title ;  but  they  aver 
that  if  it  should  ey>peai:  that  the  land  claimed  by  the  plaintifi^ 
or  any  part  thereof^  is  in  their  possession,  the  same  msJses  part 
of  a  donation  of  six  hundred  and  forty  acres  granted  to  the 
defendants  by  the  several  acts  of  congress,  passed  for  the 
adjustment  of  land  claims  west  of  Pearl  River  and  east  of 
the  Island  of  Orleans.  That  fi,  certificate  was  regulady 
granted,  on  a  favorable  repoi^  made  of  the  same  to  congress^ 
which  was  confirmed  and  subsequently  an  order  of  survey 
given,  and  that  the  plaintiff  cannot  have  any  legal  title  to 
said  land. 

This  answer  substantially  denies  that  the  title  set  up  by 
the  plaintiff  covers  the  land  in  possession  of  the  defendants, 
and  alleges  title  to  the  land  thus  possessed ;  in  other  woids, 
the  locus  m  qwt  is  not  admitted. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the 
defendants  appealed. 
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The  evidence  in  support  of  the  plaiDlifTs  title  consists  of  a  Bartehv  Dist. 
receipt  of  the  receiver  of  public  moneys,  of  the  price  of  the    -^wm,  i»^>fi. 
land  sued  for,  and  this  court  has  often  held  that  sufficient  to      nswpuut 
show  title  out  of  the  government     But  the  defendants  allege   coojPKu'iiT  al. 
possession  under  a  certificate  of  confirmation  by  the  register    The  receipt  of 
and  receiver,  at  St.  Helena,  which  the  plaintiff  avers  was  paMio^^^moneys 
revoked  and  annulled  by  a  decision  of  that  board,  and  in  r^io^**^-™'^!?' 

•'  '  lands,     IS     evi- 

support  of  that  allegation,  gave  in  evidence  a  document  dence  sufficient 
purporting  to  be  a  copy  of  a  decision  made  by  those  officers  tide  is  ou^  of  the 
in  a  case  of  William  Cooper  v^.  Littleton  &  Packer,  in  which  kov*^™"'^'^^ 
it  is  recited  that  much  evidence  had  been  introduced  to  show 
that  the  government  has  been  defrauded  or  would  be  by 
allowing  Cooper  a  donation,  and  that  Cooper  had  not  intro- 
duced any  evidence  to  show  that  the  place  claimed  by  him  is 
the  place  on  which  he  attempted,  in  1808,  to  make  his 
tomahawk  improvement,  nor  that  he  had  shown  himself 
entitled  any  where  to  a  donation  by  making  u  settlement  or 
improvement  as  contemplated  by  law.  But  they  allow  him 
further  time  to  introduce  evidence  of  his  right,  which  if  he 
fails  to  do  they  declare  that  they  will  recall  the  certificate 
granted  to  said  Cooper.  This  order  was  made  in  November, 
18S6,  and  on  the  Ist  of  March,  1827,  they  say  that  the 
evidence  not  having  been  furnished,  their  previous  judgment 
is  made  final. 

The  introduction  of  this  document  in  evidence,  was  opposed  The  proceed- 
on  the  ground  that  it  purports  to  be  an  adjudication  between  JJJ^and  eranmU^ 
different  parties,  and  that  it  is  not  legal  evidence  for  any  of  "onew,  adradi* 

"     '     cAunz  on  dODSt- 

the  purposes  for  which  it  was  offered,  to  wit,. either  to  prove  tion  claims  to 
the  locality  of  the  land,  the  locality  of  the  certificate  l^^eJ^*'^^^^ 
revoked  by  the  commissioners,  or  the  possession  of  the  land  ^^  .•  c^^ficate 

•'  *  preriouslygrant- 

by  CkKiper.      These  objections  being  overruled   a  bill  of  ed  by  the  board, 

.1-  recoenizine  the 

exceptions  was  taken.  dona's    daim. 

We  are  of  opinion  that  the  court  erred  in  admitting  ^l^'s^iieJ^'aJ^evn 

document  for  any  other  purpose  than  to  prove  the  transaction  dence     .^n>t 

.a  11.1  1  4wt        •     such  certificate. 

itaelf,  rem  ^fom,  and  that  it  ought  not  to  have  any  effect  m 
the  decision  of  this  case. 

We  are  to  presume  that  the*  certificate  in  question  was 
issued  in  pursuance  of  the  provisions  of  law  relative  to  the 
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EAimsRx  DisT.  adjustment  of  land  titles  in  that  part  of  the  state,  and  that 

/wig,  1836.     (j^Q  holder  was  entitled  to  a  patent  when  it  should  appear  to 

HKWPOBT      the  satisfaction  of  the  commissioners  of  the  general  land 

^'  .oflSce  that  the  certificate  has  been  fairly  obtained,  according 

COOPXR  XT  AL.  J  y  ty 

The  court  will  ^  ^^e  intent  and  meaning  of  this  act,  &c.    Land  Lawg^p.  762. 
presume,  that  a      fjjjg  ^^  qJ  conffress  appears  to  leave  it  to  the  discretion 

oertincate  given  o  rr  ^ 

bj  the  board  of  and  sound  judgment  of  the  commissioners  whether  to  grant  or 
8?oner8,^"reir  ^o  withhold  a  patent  on  the  presentation  of  certificates ;  but  it 
tioD  to  a  claim  j^^g  ^^  authorize  the  reffister  and  receiver  to  revoke  or  annul 

to     government  ^  ® 

land,  waa  issued  a  Certificate  already  granted.  The  judicial  authority  of  those 
tSe^^ofirions  of  oflSccrs,  which  was  fully  recognized  by  this  court  in  the  case  of 
Ih^'hoide?  to*"  Boatner  vs.  Ventress,  8  Martin,  N.  S.,  646,  is  confined  to  cases 
patent,  when  its  of  Conflicting  locations  under  different  certificates.     Land 

cooditions     are   ,  ..       ^ 

complied  with*    Laws^  page  S24,  $ectum  4. 
The  register      gut  the  defendants  show  tbat  afterwards  the  reffister  and 

and       receiver 

when  acting  as  receiver,  who  succeeded  to  the  powers  of  the  former  ones, 
sioB^rs  for  "die  Tccognized  the  validity  of  the  certificate  in  question  and 
adjustment     of  ordered  its  location  in  a  particular  manner.     This  order  of 

claims  to  public  ^ 

land,  have  full  suTvey  was  previous  to  the  purchase  made  by  the  plaintiff 
''^toacttn  cues  from  the  United  States.  But  no  survey  of  either  claim  k 
catioM'*^*undCT  Presented  to  the  court,  and  the- parole  evidence  is  too  vague 
different  certifi-  and  Unsatisfactory  to  enable  us  to  decide  upon  the  principal 
not  authorized  to  question  in  the  cause.  Neither  party  exhibits  a  patent,  and 
ri^^fiStroTa  ^^^  certificate  shown  by  the  defendants,  is  of  older  date  than 
cUim     already  the  purchase  of  the  plaintiff.     There  ought,  in  our  opinion, 

to  have  been  a  survey  under  the  orders  of  the  court,  to  show 
the  cQnfliction,  if  any.  If  it  should  appear  that  the  location, 
as  ordered  by  the  register  and  receiver  under  Cooper's 
certificate,  covers  the-  land  possessed  by  him  and  embraces 
his  improvements,  and  that  it  is  the  same  land  which  the 
plaintiff  has  purchased,  the  question  will  yet  remain  open, 
which  party  has  the  best  title. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed ; 
and  it  is  further  ordered,  that  the  case.be  remanded  for  a 
neyr  trial,  and  that  the  appellee  pay  the  costs  of  this  appeal. 
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Eabtsbv   Dist. 

/tiR«,  1836. 

XABSHALL 

VS. 

MARSHALL  Vg,    OVERBAT  ET   AL.  otehbatbtal. 

ArPCAL  VROM   THB   COITRT  OF  THK   THIRD   JUDICIAL   DISTRICT,  THX 

JUDGE   or   TBE    EIGHTH    PRESIDING. 

A  raarried  woman  in  incapable  of  contracting  a  new  obligation  in  favor  of 
a  creditor  without  the  consent  of  her  husband,  bj  waiving  notice  of 
demand  and  protest  as  endorser,  even  when  she  had  endorsed  the  note 
before  marriage. 

This  is  an  action  by  the  plaintiiTas  assignee  of  the  following 
promissory  note  against  the  defendant,  Orerbay,  as  endorser, 
and  also,  against  the  maker  of  said  notelt  The  plaintiff 
alleges,  that  Matthew  Joyner  is  liable  as  the  maker,  and 
that  Elizabeth  Overbay,  (then  Elizabeth  Boyd,)  as  endorser, 
together  with  her  husband,  Henry  Overbay,  are  also  liable^ 
(the  said  Elizabeth  having  expressly  waived  protest  and 
notice  of  the  non-payment  thereof,)  wherefore  he  prays 
judgment  against  said  defendants  in  solido. 

The  defendants  pleaded  a  general  denial.     Upon  these 
issues  and  pleadings  the  parties  went  to  trial. 

The   plaintiff  offered  the  following  note  and  letter  in 
evidence. 

"^349  33.  July  16th,  1831.  On  the  first  day  of  April 
next;  18S2,  I  promise  to  pay  Elizabeth  Boyd,  or  order,  the 
sum  of  three  hundred  and  forty-nine  dollars  and  thirty-three 
cents,  with  ten  per  cent,  interest,  from  the  time  due  imtil 
paid;  for  value  received*'* 

"MATTHEW  JOYNER.'* 

(Endorsed)     "Elizabeth  botd.'* 

"West  Feliciana,  February,  ISSi."* 
"  Wliei^as,  I  am  an  endorser  on  a  certain  promissory  note 
of  handy  dated  on  the  15th  July,  1831,  drawn  by  Matthew 
Joyner^  in  my  favor,  and  payable  on  the  first  day  of  April, 

21 
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EArrKBv  DitT.  18S2,  for  the  .sum  of  three  hundred  and  forty-nine  dollars  and 
'^'^»  ^^"^^     thirty-three  cents,  and  bearing  ten  per  cent,  interest  from 
MAHSHALL      that  tiuie  until  paid.     I  do  hereby  waive  the  necessity  of  a 
demand,  and  consider  myself  as  equally  bound  as  though  a 
legal  demand  and  protest  had  been  made." 

'^ELIZABETH  OVERBAY." 

Since  the  endorsement  and  transfer  of  the  foregoing  note, 
and  before  the  waiver  of  protest,  as  above,  the  defendant  was 
married  to  Henry  Overbay,  who  is  made  a  defendant  witb 
her  in  this  case. 

The  cause  was  submitted  toa  jury,  who  returned  a  verdict 
in  favor  of  the  plaintiff.  Judgment  being  rendered  thereon, 
the  defendants  appealed. 

Boyle  and  TtBmer,  for  the  plaintiff,  contended  that  the 
waiver  of  the  defendant  was  sufficient  to  dispense  with 
notice  of  protest.  She  was  not  precluded  by  any  law  from 
doing  so. 

Bradfardy  contra. 

The  judgment  must  be  reversed,  because  there  was  no 
protest  and  not^e  given  to  the  defendant,  as  endoraer,  by 
which  she  can  be  made  liable  as  such. 

2.  The  defendant  being  a  married  woman,  could  not 
validly  waive  notice  of  protest  without  the  authorization  of 
her  husband. 

BuUardi  /.,  delivered  the  opinion  of  the  court 

The  opinion  we  have  formed  upon  the  merits  of  this  case, 
according  to  the  evidence,  in  the  record,  makes  it  unneces- 
sary for  us  to  decide  upon  a  bill  of  exceptions  to  which  our 
attention  was  called  in  the  argument,  relating  to  the  right  of 
the  defendant  to  amend  after  the  trial  had  commenced. 

The  defendant,  who  is  a  married  woman,  is  sued  as 
endorser  of  a  promissory  note.  She  endorsed  the  note  in 
question  before  her  marriage,  but  afterwards,  and  before  its 
maturity,  it  is  alleged  she  waived  the  necessity  of  a  demand. 
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and  agreed  to  consider  herself  equally  bound  as  though  a  Eastkbh  Dm. 
legal  demand  and  protest  had  been  made.      At  the  time  she     Jw«g,  tg^g- 
gave  this  consent  she  was  married ;  and  there  is  no  evidence      xarshau. 
in  the  record  to  show  that  her  husband  consented  to  this  oyerbatstal. 
modification  of  her  original  engagement.     The  defendant, 
and  her  husband  who  was  joined  in  the  suit,  for  answer,  put 
in  the  general  denial ;   and  being  comdemned  to  pay  the 
note  by  the  District  Court,  appealed. 

The  effect  of  the  defendant's  waiver  of  demand  and 
protest,  would  be  to  render  positive  and  absolute  her  obliga- 
tion to  pay  the  amount  of  the  note,  which  was  at  the  time 
of  the  endorsement  contingent  and  conditional.  We  cannot 
distinguish  it  from  the  contracting  of  a  new  engagement  as 
surety  of  the  drawer.  The  plaintiff  relies  wholly  upon  this 
new  contract,  not  pretending  that  any  demand  was  made  of 
the  drawer  and  notice  given  to  the  defendant.  The  only 
question  is,  whether  she  is  bound. 

The  general  rule  is,  that  a  married  woman  is  incapable  of    Anunriedvo- 
contracting  without  the  consent  of  her  husband.     That  con-  ST^JnuSlS^r^a 
sent  is  presumed  in  some  cases;  for  example,  in  commercial  ?«7   oWigtuon 
contracts,  where  he  perniits  her  to  trade  in  her  own  name,  ditor;     wiUiout 
for  necessaries  for  herself  and  family  when  he  does  not  him-  h<^  hosbamd,  by 
self  provide  them,  and  to  all  other  contracts  when  he  is  ^f '^emaod*^^ 
himself  a  party  to  them.     Lcmaiana  Code^  article  1779.     The  protest,  as 
present  case  does  not  appear  to  come  within  these  principles ;  wbeDdiehaden- 
and  without  showing  the  consent  of  the  husband,  we  are  of  bSbreimmiaKe! 
opinion  the  plaintiff  cannot  recover.      Without  proof  of  the 
husband's  authorization,  either  express,  or  as  implied  in  the 
cases  above  mentioned,  the  plaintiff  fails  to  prov^  any  contract 
which  can  be  enforced  in  a  cou,rt  of  justice  against  a  married 
woman. 

It  i8»  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed ;  and 
ours  is  in  favor  of  the  defendants,  as  in  the  case  of  a  non-suit, 
with  coeto  in  both  courts. 


and 

en- 

eren 
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Eitnur  DuT. 
Jtme^  1836. 


LA.  COLUftK 


LOUISIANA  COLLEGE  V$,    KELLER. 

AttmklM  rftOM  THB   OOUET  OF  THB   THIftD  JUDICIAL  DISTRICT,   THB 

JUDGC   THBRKOF  rREglDINO. 

The  defoDdant  Bubscribed  five  hundred  dollars  to  a  paper,  in  which  he 
promised  to  pay  this  sum  to  any  person  who  might  be  appointed  to 
receive  the  same,  on  behalf  of  a  college,  to  be  established  at  Jackson,  in 
Louisiana*  on  the  express  condition  that  the  college  should  be  established 
at  the  next  .session  of  the  legislature ;  the  legislature,  at  its  next  session, 
did  establish  and  endow  a  college :  Held^  that  the  defendant  was  bound 
by  his  engagement  to  pay  the.  sum  subscribed  by  him. 

An  obligation  is  not  the  less  bindin|r,  although  the  consideration  or  cause  is 
not  expressed  in  the  instrument. 

The  expectation  of  deriving  advantage  from  the  establishment  of  a  college 
.or  literary  institution  near  one's  residence,  or  the  desire  to  promote  eda- 
eation  and  become  the  patron  of  letters,  and  such  like,  when  the  object  is 
lawful,  form  a  valid  consideration  to  render  a  contract  for  the  payment  of 
a  sum  of  money,  binding. 

In  contracts  of  beneficence,  the  intention  to  confer  a  benefit  is  a  sufficient 
consideratioin. 

This  is  an  action  instituted  by  the  trustees  of  the  Louisiana 
eoUege,  establishjed  at  Jackson,  in  East  Feliciana,  to  recover 
Arom  the  defendant  the  sum  of  five  hundred  dollars,  the 
amount  of  his  subscription  to  said  college. 

The  action  is  brought  on  the  following  instrumeat  of 
writing: 

"We,  the  subscribersi  agree  and  bind  ourselves  to  pay  the 
sums  severally  annexed  to  our  names,  to  any  person  or 
persons  who  may  be  appointed  by  the  legislature  of  the  state 
of  Louisiana  to  receive  the  same,  in^  behalf  of  a  college, 
which  may  be  established  in  the  town  of  Jackson,  East  Feli- 
ciana. It  is,  however,  expressly  understood,  that  no 
obligation  is  hereby  created  against  the  subscribers,  unless 


V9. 
XXLLSa. 


OP  THE  STATE  OF  LOUISIANA.  165 

the  said  legislature  do  establish  a  college  with  an  endow-  Eabtehn  Dist. 
ment,  in  the  said  town,  at  their  next  session.     And,  if  a     "^^^  ^^^' 
college  be  established,  as  aforesaid,  we  waive  all  iDforraality     la.  couisx 
in  this  obligation ;  those  who  subscribe  two  hundred  dollars, 
or  under,  to  p^y  in  equal  instalments  of  one  and  two  years; 
those  who  subscribe  over  two  hundred  dollars,  to  pay  the 
amount  of  their  subscriptions  in  annual  instalments  of  one 
hundred  dollars,  subsequent  to  the  passage  of  a  bill  relative 
to  said  institution."  "  Jackfiton,  6th  September,  1824." 

*'  M'ames.        Place  of  Residence,        Donation?^ 
"  H.  Keller,  Jackson,        Five  hundred  dollars." 

The  above  paper  was  signed  by  many  other  subscribers. 

On  the  18th  February,  1825,  and  at  the  next  session  after 
the  defendant  subscribed  the  said  subscription  paper,  the 
legislature  passed  a  law  ^*To  incorporate  the  College  of 
Louisiana,  and  for  other  purposes,"  which  located  the 
college  at  the  town  of  Jackson,  in  the  parish  of  East 
Feliciana. 

The  defendant  having  failed  and  refused  to  pay  his  said  • 
subscription,  on  the  18th  March,  1831,  a  formal  demand  was 
made  on  him,  and  a  protest  entered  on  the  instrument  by  the 
parish  judge,  acting  as  a  notary  public,  for  non-payment 
ibereof. 

The  defendant  pleaded  a  general  denial ;  that  he  was  not 
bound  by  said  instrument  of  writing,  which  is  a  nudem pactum, 
friven  without  consideration;' and  further,  that  the  plaintiffs 
were  not  authorized  to  collect  and  demand  payment  of  said 
money.  He  further  pleaded  the  prescription  of  five  years, 
and  that  the>  action  on  said  writing  is  prescribed  by  the  lapse 
of  five  years. 

The  district  judge,  on  these  pleadings  and  issues,  gave 
judgment  for  the  plaintiffs.     The  defendant  appealed. 

Dovme  for  the  plaintiff.  The  obligation  of  the  defendant 
was  subject  to  only  one  condition,  and  that  was  accomplished 
by  the  act  incorporating  the  college  of  Louisiana,  and  the 
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EicTsftir  Dm,  actoal  establishment  of  the  same  at  Jacksou.    The  oUigatioD 
Ask,  i«s«.     ^  i]j^  defendant  then  became  absolute. 


1^.  coLisei 


Btnfhf  for  defendant. 

1.  The  agreement  of  the  appellant,  upon  which  judgment 
was  given  in  the  court  below,  was  an  imperfect  obligation, 
which  could  riot  be  enforced  in  a  court  of  justice. 

2.  It  was  without  legal  and  sufficient  consideration  to 
render  it  vaKd  and  binding. 

8.  It  did  not  become  binding  on  the  maker,  for  want  of  an 
acceptance  of  its  conditions  by  the  party  to  whom  it  was 
made.     1  LawHana  RqHfrtSj  190. 

4.  There  was  no  party  m  existence  capable  of  accepting  or 
enforcing  its  conditions. 

8abw»nbed°  five  Biittord^  /.,  delivered  the  opinion  of  the  court 
to°a*^per!*^  This  suit  is  brought  to  recover  of  the  defendant  a  sum  of 
which  he  pro-  fiy^  hundred  dollars,  which  he  proiilised  to  pay  to  any  person 
■urn  to  any  per-  or  pcrsous  who  might  be  appointed  by  the  legislature  of  the 
hTftppoin^d^to  steXe  of  Louisiana  to  receive  the  same,  on  behalf  of  a  college 
reeeWe        the  ^)uch  may  be  established  in  the  town  of  Jackson,  in  East 

nme,  on  hehalf  •'  ' 

of  a  college  to  FcHciana.     This  engagement,  which  was  subscribed  by  the 

he  established  at  j  ^     j      *     •  •*!>  -^  ^l  •*•  r 

J  ackson,  ID  Loa- defendant,  in  common  with  various  other  citizens,  for 
isiana,  o^^*«  different  amounts,  was  on  the  express  condition  that  the 
tion  that  the  col-  leirislature  should  establish  and  endow  a  coUeee  at  Jackson, 

lege  should   be      ®.  ^  .  ®  ^ 

esuihiished     at  at  Its  next  session. 

5^  S*  i«?i^-      '^^^  defendant,  in  his  answers,  admits  that  he  signed  the 

ture;  the Tegis-  naper,  as  alleeed,  but  he  denies  all  the  other  allefifations  set 

lature  at  Its  next  *.    \    '.         ,     **        .  .  »»       i      .  ,  ,  •   .      .^ 

session  did  esta-  forth  in  the  petition.  He  denies  that  the  plaintiffs  are 
a  college  :^ife^  authorized  to  coUect,  demand  or  receive  the  amount,  and 
that  the  defend-  avers  that  there  is  no  valid  and  binding  contract,  and  that 

ant    was  hound  ~-  o  ^ 

hj  his  engsM-  his  promise  was  without  consideration  and  void. 
!!^^rabMnbed      The  legislature  did  establish  and  endow  a  college  at 
by  him.  Jacksou,  at  the  session  next  succeeding  the  date  of  the 

is  wA^i^  subscription.     The  plaintifis  were  constituted  a  body  corpo^ 

dlo^the  coSi  ™^  **y  ^^*^  ^*'  ^^^  authorized  to  administer  the  affiurs  of 
jideration      or  the  College,  and  to  appoint  a  treasurer ;  and  although  not 
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expressly  empowered  to  collect  the  subscription  in  question,  Easthih  Dmt. 
yet  we  have  no  doubt  the  intention  of  the  subscribers  was    Jiiw,  i836. 
lo  aid  in  the  establishment  of  such  a  college,  by  adding  the       pluiiit 
amount  of  their  subscriptions  to  such  sum  as  the  legislature    xabborouoh. 
might  grant  for  that  purpose.  caate  is  not  ex>- 

But  the  defendant  seeks  to  avoid  the  payment  of  the  sum  f^^^^ent  ^^ 
Bobscribed  by  him,  under  the  plea  that  his  promise  was  The  expecta- 
wi^hout  consideration  and  is  not  binding  on  him.  An  ld^a^U|^^"from 
obligation,  according  to  the  Code  is  not  thel  less  binding  ^*e  estAbUah- 
tbough  its  consideration  or  cause  is  not  expressed.  We  are  lege  or  litemy 
not  informed  as  to  the  consideration  of  this  promise,  by  any  one'l^re^dene^ 
thin&f  on  the  ftice  of  the  papers*     It  may  have  been  the  *"*  the  denre  to 

°  *    "^  "^  promote  eduea- 

advantage  the  defendant  expected  to  derive  from  the  esta-  tioo  and  become 
blishment  of  a  college -at  his  own  door,  by  which  he  would  ten^^and^sach 
save  great  expense  in  the  education  of- his  children,  or  it  obj^u'uwfof 
may  have  been  a  spirit  of  liberality  and  a  desire  to  be  form  a  valid  oon- 
distiDguished  as  the  patron  of  letters.  Whatever  it  may  renderaeontract 
have  been,  we  see  nothing  illicit  in  it ;  nothing  forbidden  by  o7J^^,nS"mo- 
law,  and  the  promise  binds  him,  if  he  consented  freely,  and  ney  bindiog. 
the  contract  had  a  lawful  object.  In  contracts  of  beneficence,  ben!efiecn^**the 
Che  intention  to  confer  a  benefit  is  a  sufficient  consideration.  imentiontoeoD* 

fer  a  benefit,  is 
suffieient  coiui* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^J******"*- 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


PALMER  V8.   TARB0R0U6H. 

APFKAL   FROM    THE   COURT   OF   THfi   THIRD    JUDICIAL   DISTRICT,   THE 

JUDGE    THEREOF    PRESIDING. 

The  judgment  of  the  inforior  court  is  clearly  erroneous,  when  founded  qn 
an  exception  not  pleaded  in  the  case  by  the  parties. 

In  a  petitory  action  or  contTQversy  involving  title  to  property,  the  pendency 
or  judgment  in  another  suit  between  the  same  parties,  about  the  same 
property,  in  the  nature  of  a  possessory  action,  cannot  be  pleaded  as  an 
ezoeption. 


TAHBOmOUOB. 
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BAtrBBir  Oirr.  This  IS,  esseDtially,  a  petitory  action.  The  plaintiff  alleges 
June,  1836.  y^^  entered  into  a  contri^ct  with  the  defendant  in  1831,  by 
PAUfBs  which  he  engaged  to  convey  to  the  latter  a  certain  tract  of 
laud  described  therein,  on  a  condition  precedent  that  the 
said  defendant  should  first  make  a  certain  road  and  build  a 
bridge,  as  mentioned  in  said  contract,  before  the  ■  day  of 
July,  then  next  ensuing.  He  further  shows,  that  the  defen- 
dant has  entirely  failed  to  perform  the  precedent  condition  of 
said  agreement,  to  his  damage  five  hundred  dollars ;  that  the 
defendant  took  posses3ion  and  pretended  to  be  theowner  of  said 
land  under  the  contract  aforesaid,  and  on  being  ousted,  insti- 
tuted his  possessory  action,  and  obtained  judgment  of 
f)06session  against  the  petitioner,  which  he  is  now  aboat 
executing :  wherefore,  he  prays  for  an  injunction  to  restrain 
the  defendant's  writ  oi  possession,  that  said  contract  be 
annulled  and  set  aside,  and  that  he  be  maintained  in  his 
possession  as  owner  of  the  land  in  question,  and  that  he 
have  his  said  damages  and  costs  adjudged  to  him. 

The  defendant  pleaded  his  judgment  in  a  possessory 
action  for  this  same  land,  in  which  he  recovered  the 
possession  from  the  present  plaintiff,  and  a  writ  of  posses- 
sion issued,  the  same  which  is  enjoined.  He  prays  that 
tbe  injunction  be  dissolved,  and  that  he  be  permitted  to 
take  possession  in  pursuance  of  his  said  judgment. 

The  defendant  amended  his  answer,  and  pleaded,  as  a 
peremptory  exception  to  the  action,  the  judgment  in  bis 
possessory  action  in  the  District  Court,  which,  he  alleges, 
is  now  (November,  1833,)  pending  on  an  appeal  to  the 
Supreme  Court:  wherefore,  he  pray?  that  the  suit  be 
dismissed.  See  the  case  of  the  Possessory  Action,  7  Loumana 
Reports  J  153. 

The  District  Judge  sustained  this  exception,  and  dismissed 
the  plaintiff's  petition.     He  appealed. 

Boyle  and  Turner^  for  the  plaintiff. 

Andrews,  contra. 
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Mathews^  /.,  delivered  Ihe  opinion  of  the  court.  EinBBs  Dist. 

This  suit  was  commenced  in  the  court  below,  after  a    •^*^»  ^^^' 
judgment  had  been  rendered  in  a  possessory  action  in  the       palxxh 
same  court,  in  a  suit  of  Tarborough  vs.  Palmer.    That  judg-    tabboim»v«h. 
ment  was  in  favor  of  the  former,  and,  in  the  present  action, 
the  plaintiff  prayed  for  and  obtained  an  injunction,  staying 
the  writ  of  possession  which  he  apprehended  might  be  issued 
against  him  on  the  judgment  which  had  been  rendered  as 
already  stated.     The  injunction  was  dissolved  on  the  defen*  ' 

dant's  giving  bond  and  security,  as  authorized  by  the  307th 
article  of  ihe  Code  of  Practice.  The  dispute  between  those 
parties  relates  to  a  tract  or  parcel  of  land,  &c.  In  this  case, 
the  allegations  of  the  petitioner,  in  addition  to  his  prayer  for 
an  injunction,  involves  questions  of  title  to  the  property  in 
dispute. 

The  defendant  pleaded,  exceptions  to  the  fact  as  it  relates 
to  tide.  The  exception  first  pleaded  is  the  pendency  of  a 
suit  for  the  same  cause  of  action  in  the  court  before  which 
this  was  brought.  This  could  not  be  true,  because  judgment 
had  been  rendered  in  that'  suit  before  the  institution  of  the 
present.  The  defendant,  however,  by  leave  of  the  court, 
amended  his  answer  by  pleading  the  pendency  of  an  appeal 
in  the  Supreme  Court,  in  relation  to  the  former  suit.  The 
court  below  dismissed  this  suit  after  a  hearing  on  the  excep- 
tions, and  the  plain liff  appealed. 

The  reasons  given  for  dismissing  are  not  founded  on  either  iiie  judrment 
of  the  exceptions  pleaded  by  the  defendant,  but  the  court,  in  courtls  dearly 
its  opinion,  seems  to  have  assumed  an  exception  not  pleaded,  erronemu,  when 
viz :  resjudiciUa.  The  judgment  of  the  lower  court  is  clearly  on  an  exception 
erroneous,  being  founded  solely  on  an  exception  not  pleaded ;  "^  SH^^^the 
and  we  are  of  opinion  that  it  cannot  be  supported  by  either  P^i«*- 
of  the  exceptions  as  they  appear  in  the  answer ;  not  by  the  ao^n*or^uS^ 
first,  as  it  has  no  foundation  in  fact,  for,  at  the  time  of  filiui?  y^»  involving 

1  •.  J.        •       I     Vi-      .      ^  .J  title  to  property. 

It,  there  was  no  suit  pending  m  the  District  Court,  judgment  the  pendeney  or 

having  been  then  already  rendered.  othS^^t"  Sc- 

The  pendency  of  the  appeal  we  also  consider  as  affording  '^"  ^  "J"** 

no  ground  for  the  dismissal  of  the  present  action.  Uiesaixbeproper- 

22 
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EAtfrmr  Dur.  That  appeal  was  taken  from  a  judgment  pronounced  in 
Jww,  i»ae.  HQ  action,  which.seems  to  have  been  considered  and  adjudged 
both  in  the  District  and  Supreme  Courts,  as  tole^  po$ie$tary^ 
and  consequently  did  not  involve  the  questions  raised  in  the 

tr^  in  tfiensture  present  suit     The  verdict  aqd  judgment  of  the  inferior 

•eawfoiiuloit^  ^ur^  ^  ^^^  ^^^^^9  do  ^'^  touch  any  dispute  between  the 
^bmM  m  ad  parties  as  to  title,  and  a  reservation  is  made  in  the  judgment 

of  the  Supreme  Court,  securing  to  the  defendant  and  the 
appellant  in  that  case,  the  right  to  maintain  the  present  suit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and,  it  is  further  ordered,  that  this  cause  be 
remanded  to  said  court  to  be  tried  on  its  merits,  the  defen- 
dant and  appellee  to  pay  the  costs  of  this  appeal.  - 


SIMPSON  V8.   HIS   CREDITORS. 

APPtAL   FEOM  TBK   GOUftT   OF  TBI  THIRD   JUDICIAL  DISTRICT,  TBI 

JUDOS   THBRROr   PRI8IDINO. 

Minon  cannot  claim  a  prwUege  on  the  property  of  their  tutors,  on  account 
of  the  tutonhip,  which  affects  pencnal  as  well  as  rtal  property.  Thej 
have  only  a  legal  mortgage,  to  take  eflbct  from  the  date  of  the  tutonhip. 

This  appeal  was  taken  by  the  syndic  of  the  plaintiff's 
creditors,  and  as  a  creditor  himself,  and  by  another  creditor, 
from  a  judgment  sustaining  an  opposition,  in  which  the 
opponents  were  allowed  a  prmUge  and  mortgage  of  the 
highest  order,  after  the  law  and  other  privileged  charges, 
on  all  the  property  of  the  insolvent,  on  account  of  his 
tutorship. 
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A.  JV*.  OgdeUy  for  the  appellants.  Eastbrb  Oist. 

TV. 
HU  CBXBITOBS. 

Jlfortm,  J.)  delivered  the  opinion  of  the  court. 

Beaumgard,  the  syndic,  and  Bartel,  a  creditor,  are  appellants 
from  a  judgment  sustaining  the  opposition  to  the  tableau  df 
distribution,  (presented  by  the  syndic)  of  Catherine  Roddy 
and  others,  and  ordering  them  to  be  placed  on  said  tableau 
collectively,  for  the  sum  of  three  thousand  and  eleven  dollars 
and  sixty-six  and  one-fourth  cents,  with  a  privilege  of  the 
highest  order,  after  the  law-charges  and  the  vendor's  privi- 
lege :  Beaumga'rd  being  a  creditor,  with  a  legal  mortgage, 
and  Bartel,  a  creditor  with  a  special  mortgage,  and  placed 
on  the  tableau  as  such,  by  preference  to  the  opposing  creditors. 

The  mortgage  of  the  appellees  result  from  the  tutorship  of 
the  insolvent ;  that  of  Beaumgard  from  a  legal  mortgage, 
and  that  of  Bartel,  from  a  special  one ;  both  of  a  much  later 
date  than  that  of  the  appellees,  which  had  its  effect  from  the 
marriage  of   the  insolvent  with  the   mother  and    tutrix.     Minora   can- 
'  LotAriana  Code^  artide  S54.    Neither  of  the  appellants  has  ^  ^^^^  f^  P^ 
any  right  to  complain  of  the  judgment  on  his  own  account ;  pei^^f  ^£ar 
but  the  syndic,  in  right  of  the  mass  of  the  creditors,  justly  ^uiJ^of  °the  tul 
complains  that  a  primlege  was  granted ;  minors  being  only  ^^'P*    ^^^^ 
entitled  to  a  mortgage  on  the  property  of  their  tutors,  which  as  well  as  reai 
affecia  real  estate  only,  while  the  privilege  affects  the  personal  ^roniy  I^i^^ 
also.    Lomsuma  Code,  artkU  S64.  pj  °!S^5^*° 

'  take  effect  from 

the  date  of  ihe 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  '^* 

judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  this  court  proceeding  to  give  such  judgment  as 
the  court  below  ought,  in  their  opinion,  to  have  Vendered,  it 
is  ordered,  that  the  appellees  be  placed  on  the  tableau  of 
distribution,  as  mortgage  creditors,  from  the  date  of  the 
marriage  of  the  insolvent,  the  appellees  paying  the  costs  of 
the  appeal. 
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JiaUt  1856. 
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BBowv  Si  wifb 

ooBB  xr  AU 

BROW5   AND   WIFE  t8,   COBB   ET   AL. 

APPEAL   FROM  THB   OOUET  OF  PROBATB8  FOB  THB  PARISH   OF 

EAST   FELICIANA. 

Where  it  is  shown  that  a  slave  was  purchased  with  the  funds  of  the  wife, 
and  the  title  is  taken  in  the  name  of  the  husband,  the  slave  will  become 
communitj  property,  but  the  price  will  become  a  legal  charge  against  the 
community  in  favor  of  the  wife. 

Where  the  deed  of  sale  of  certain  slaves  to  the  husband,  during  marriage, 
purports  to  be  a  simple  absolute  sale  on  its  face,  the  slaves  will  be  consi- 
dered as  community  property. 

Parole  evidence  is  inadmissible  to  show  that  an  act  of  sale  was  different 
from  what  it  purports  to  be  on  its  face,  as  far  as  relates  to  title ;  although 
ii  might  be  legal  and  proper  in  a  claim  against  the  community  of  acquests 
and  i^ains,  to  show  that  the  price  of  the  article  was  paid  out  of  the  sepa- 
rate funds  of  the  husband. 

This  suit  was  instituted  in  the  Court  of  Probates  for 
the  parish  of  East  Feliciana,  by  the  plaintiff.  Brown,  as 
administrator,  and  Charlotte  Brown,  bis  wife,  as  heir  of 
the  estate  of  ^muel  Cobb,  deceased,  praying  for  authority 
to  sell  the  whole  property  of  the  community  existing 
between  the  deceased  and  his  wife,  Josephine  Cobb,  to 
enable  them  to  settle  and  pay  off  the  community  debts, 
and  make  a  partftion  of  the  remainder  among  the  survi- 
ving widow  and  heirs  of  the  deceased  husband ;  and  that 
the  separate  property  of  the  widow  and  of  the  husband, 
be  delivered  to  her  and  to  his  heirs  respectively,  &c.  And 
further,  to  correct  some  mistakes  in  the  inventory  in  rela- 
tion to  two  slaves,  Louisa  and  Henry,  inventoried  as  the 
separate  property  of  the  deceased,  whereas  they  should 
have  been  placed  on  the  same  as  community  property. 
They  pray  that  the  other  heirs  be  cited  and  made  parties 
to  this  proceeding. 
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The  defendants  deny  the  right  of  the  administrator  to  Eastsrh  Dist. 
institute  an  action  of  partition,   or  even  an  heir,  until    •^"^'  ^^^' 
acceptance  of  the  succession,   and  not  then,  if  accepted  bbovh  h  wm 
with  benefit  of  inventory ;  that  the  administrator  and  heir     gobb  kt  ax. 
cannot  be  joined  in  the  same  suit;    and  further,   that  as 
regards   the  sale  of  the  property  to  pay  debts,  this  pro- 
ceeding  is  illegal   and  oppressive   to  the  survivor  of  the 
community,  &c. 

On  the  merits  the  defendants  pleaded  a  general  denial ; 
and  the  defendant,  Mrs.  Cobb,  expressly  declares  that  all 
the  property  mentioned  in  the  inventory  belongs  to  the  com- 
munity, except  the  slaves  Noah  and  Ben,  which  belong 
exclusively  to  her  late  husband's  estate ;  and  that  Simon 
and  Pran^ois,  kre  her  separate  property,  which  she  prays 
may  be  confirmed  to  her  by  final  judgment;  and  that 
she  have  judgment  against  the  administrator  for  the  sum  of 
eight  hundred  dollars,  as  the  price  of  a  negro  woman  named 
Lucy,  who  was  her  separate  property,  and  sold  by  her 
husband  during  the  marriage,  who  received  the  price  thereof. 

At  this  stage  of  the  proceedings,  Charlotte  Brown,  wife  of 
the  plaintiff  and  administrator,  presented  her  separate  petition, 
alleging  that  she  was  sole  heir  of  Samuel  Cobb,  deceased, 
having  purchased  out  the  other  heir,  Charlotte  Breed,  and 
prays  for  a  partition  with  the  widpw  in  community,  in  con- 
foimity  with  the  prayer  of  the  original  petition. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
the  judge  of  probates,  on  the  evidence  produced  by  the 
respective  parties. 

The  opinion  and  decree  of  the  probate  judge  embraces  a 
full  statement  of  the  facts  and  evidence  of  the  case,  and  is 
inserted  below  as  a  report  of  this  part  of  it. 

*^This  is  a  suit  between  the  heirs  and  widow  of  the  late 
Samuel  Cobb,  for  a  partition  between  them  of  the  community 
of  acquests  and  gains  that  existed  between  the  deceased  and 
his  widow.  Claims  are  set  up,  both  by  the  widow  and  heirs, 
to  property  found  in  the  succession  as  not  appertaining  to  the 
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Bmnv  Din.  comiiiUDity,  but  as  being  the  separate  property  of  the  one 
June,  1836.     i^qJ  ^fje  paraphernal  property  of  the  other.     The  settlement 

BBoirir  H  wm  of  these  -demands  is  now  the  only  object  of  this  contest     It 
oDBBKiAK.    ^  agreed,  that  the  parties  shall  have  the  right  hereafter 
respectively  to  bring  forward  their  claims,  if  they  have  any 
against  the  community. 

^*  The  slaves  Rhoda,  and  her  children,  Lewis  and  Amanda, 
are  claimed  by  the  heirs  of  Cobb  as  his  separate  property, 
and  the  slaves  Francois  and  Simon,  are  claimed  by  Mre. 
Cobb  as  her  paraphernal  property.  It  is  clear  that  all  these 
slaves  were  acquired  during  the  marriage,  and  that,  conse- 
quently, they  form  primA  facUf  part  of  the  community  of 
acquests  and  gains. 

*^  The  question  now  arises,  has  any  thing  been  shown  on 
the  trial  that  brings  these  slaves,  or  either  of  them,  within 
any  known  exception  to  the  general  rule. 

^  *^It  appears  that  Rhoda  and  her  children  were  sold  at 

auction,  on  a  credit  of  twelve  months,  and  that  they  were 
bid  off  by  Samuel  Cobb,  and  were  then  transferred  to  him  by 
A.  Breed  and  wife,  by  notarial  act.  Evidence  was  offered 
by  the  plaintiffs  to  show,  that  the  price  of  Rhoda  and  her 
children  was  paid  by  Cobb  with  property  or  debts  which 
belonged  to  him  before  his  marriage,  and  that  they  are  con- 
sequently his  separate  property,  and  do  not  enter  into  the 
community  of  acquests  and  gains. 

**  The  conclusion  is  an  erroneous  one.  By  the  Louisiana 
Code,  article  2371,  all  property  acquired  during  the  marriage 
by  purchase^  forms  part  of  the  community.  Now,  if  the  hus- 
band acquires  property  by  punrchast^  it  is  altogether  unimpor- 
tant by  what  means  he  pays  for  it.  If  the  payment  of  the 
purchase  money  be  made  out  of  funds  he  had  before  his 
marriage,  it  may  be  that  it  would  constitute  a  claim  against 
the  community,  but  that  circumstance  does  not  affect  the 
rights  of  the  wife  otherwise.  It  appears  from  the  ptoet9 
verbal  of  the  auction  sale,  that  Cobb  had  some  interest  in  the 
property  sold,  and  that  the  sale  was  made  at  the  written 
request  of  A.  Breed,  C.  Breed,  and  Samuel  Cobb^  stating 
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that  they  were  owners  of  the  property  to  be  sold.     On  this  it  Bastirit  Dist. 
is  contended,  that  the  sale  was  a  lieitoHon  for  the  purpose  of    «/«««?,  »8'>g» 
effecting  a  partition  among  co-proprietors.  bmowx  &  wur 

^The  evidence  is  altogether  insufficient  to  establish  the  gobbktal. 
fact,  that  the  Breeds  and  Cobb  were  co-proprietors  of  the 
slaves  in  question.  They  may  well  have  stated,  as  they  did 
do,  in  their  request  to  the  auctioneer,  that  the  property  to  be 
iold  was  theirs,  and  yet  Cobb  might  have  no  interest  in  the 
slaves.  The  price  of  the  slaves  did  not  amount  to  one  third 
of  the  whole  amount  of  property  adjudicated.  The  auc<* 
tioneer  in  the  procea  verbal^  limits  the  right  of  Cobb  by  the 
use  of  these  words,  **and  in  which  Samuel  Cobb  is  somewhtU 
inierestedy^  and,  finally,  a  transfer  by  notarial  act  is  made  by 
Breed  and  wife,  and  accepted  by  Cobb,  in  which  he  stipulates 
to  pay  the  price  bid  by  him,  and  on  the  terms  of  the  auction 
sale.  If  Cobb  had  been  a  co-proprietor,  is  it  reasonable  to 
suppose  that  he  would  have  consented  that  the  auctioneer 
should  have  used  the  terms  he  did  use  touching  the  extent 
of  his  right?  Would  he  have  accepted  a  deed  from  his  ^ 
co-proprietors  in  which  no  allusion  is  made  to  his  co-proprie<* 
toTship  1 

^*  But,  if  it  were  conceded  that  they  were  co-proprietors  of  « 
the  slaves,  it  does  not  appear  that  they  were  put  up  at 
auction  for  the  purpose  of  effecting  a  partition.  The  whole 
proceeding  shows  an  intention  to  sell  on  the  one  part,  and  to 
buy  on  the  other.  It  has  all  the  requisites  and  appearances 
of  a  sale,  and  bears  no  semblance  of  an  act  of  partition.  By 
the  French  law,  co-t>roprietors  cannot  sell  to  one  another ; 
consequently,  a  sale  at  auction  by  co-proprietors  under  that 
law,  can  have  no  other  meaning  or  effect  but  a  licitation  for 
the  purpose  of  a  partition.  Our  Code  has  no  such  senseless 
provision,  but,  on  the  contrary,  recognizes  in  express  terms 
the  right  of  an  heir  to  sell  to  his  co-heir,  or  to  any  other 
person.  If  co-heirs  intend  to  sell  for  the  purpose  of  making 
partition  of  an  estate,  the  intention  must  appear  on  the  face 
of  the  proceeding ;  at  any  rate,  the  appearances  must  not 
contradict  such  intention  if  they  wish  to  give  it  effect. 
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E^mftB  D18T.      ^'Tbe  slave  Fran9ois9  was  purchased  by  Cobb  at  the 
June,  1836.     probate  sale  of  Etienne  SeschoQ.     Notbiog  but  presumptions, 

BBowv  k  wm  and  those  exceedingly  slim^  have  been  offered  to  show  that 
GOBBn AL.     h®  ^oes  not  belong  to  the  community  of  acquests  and  gains. 

^^The  slave  Simon,  presents  rather  a  new  question.  He 
was  purchased  by  Cobb  from  Wilson  Maddox,  on  the  2Sd  day 
of  January,  18S4,  for  the  sum  of  $550,  and  on  the  same 
day  a  credit  is  entered  on  a  judgment  recovered  by  Mrs. 
Cobb  against  the  estate  of  her  deceased  father,  by  Stacy,  her 
attorney,  in  the  following  words :  ^  Received  of  the  within 
bond,  the  sum  of  five  hundred  and  fifty  dollars,  by  the  slave 
Simon,  purchased  at  that  price  by  the  plaintiffs,  of  Wilson 
Maddox,  January  23d,  1834.  Signed,  D.  S.  Stacy,  attorney 
for  Josephine  Seschon,  and  S.  Cobb.'  It  is  evident  that 
Cobb  acquired  the  title  of  Simon  by  purchase.  It  is  also 
certain,  that  he  paid  the  price  out  of  the  paraphernal  property 
of  his  wife. 

**  If  the  deed  from  Maddox  to  Cobb,  had  expressed  the 
consideration  to  have  been  paid  out  of  the  paraphernal 
property  of  Mrs.  Cobb,  the  slave  would  have  become  her 
paraphernal  property.  Savenat  et  al.  vs.  Lebreton  et  ol.,  1 
Louisiana  Reports^  520.  But  the  deed  does  not  express  this 
fact.  Has  not  the  husband  a  right  to  use  the  money  of  bis 
wife  to  pay  for  his  purchases?  And  does  the  fact  of  his 
doing  so  bring  the  prdperty  purchased  by  him  under  any 
exception  to  the  general  rule,  that  all  the  property  acquired 
during  the  marriage  by  purchase^  is  community  properly  t 
I  think  not;  and  therefore  decide,  that  the  slave  Simon 
forms  part  of  the  community  of  acquests  and  gains. 

^'  The  slaves  Ben  and  Noah,  are  admitted  to  have  been  the 
property  of  Cobb  before  his  marriage.  It  is,  therefore, 
ordered,  adjudged  and  decreed,  that  they  be  delivered  to  the 
plaintiffs. 

^^  It  is  further  ordered,  adjudged  and  decreed,  that  the  crop 
growing  upon  the  plantation,  and  all  the  property  mentioned 
in  the  inventory,  be  partitioned  between  the  widow  and  heirs 
of  Samuel  Cobb,  a  moiety  to  the  widow,  and  the  other 


t  . 
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moiety  to  the  heire,  and  that  experts  be  appointed  to  inquire  Eastbhit  Dibt. 
and  report  whether  the  same  be  devisable  in  kind.  Jwig,  isae. 

^^  It  is  further  decreed,  that  the  costs  of  this  suit  be  paid  bbown  &  wm 
out  of  the  property,  to  be  divided  one  half  by  each  of  the     cobbct ai. 
parties.*' 

Prom  the  decree  thus  rendered,  the  plaintiflT,  Charlotte 
Brown,  appealed. 

LawsoHy  for  the  plaintiflT. 

1.  The  appointment  of  administrator  was  by  a  decree  of 
the  Probate  Court,  and  cannot  be  inquired  into  collaterally, 
but  must  be  attacked  by  the  direct  action  of  nullity,  and 
especially  when  the  party  who  attempts  it  has  brought  an 
action  to  set  it  aside,  and  judgment  was  rendered  against 
him  which  stands  unreversed,  which  is  the  case  here. 
2  Lomsiana  Reports,  244,  590.     1 1  JlfoHm,  608. 

2.  Owners  of  undivided  parts  of  an  estate  have  at  all 
times  the  right  of  requiring  a  partition ;  and  an  administrator 
is  appointed  to  act  ardy  till  partition  is  made.  Louiriana 
Code,  articks  1040,  1215.     6  LomHana  Reports,  472. 

3.  Each  spouse,  or  his  legal  representatives,  have  the  right 
to  be  put  into  possession  of  their  separate  property  immedi- 
ately upon  the  dissolution  of  th6  conjugal  community,  and 
l)efore  the  settlement  of  its  affairs.  Robm  et  oZ.  vs.  CastiUy  7 
Loviriana  Reports,  294. 

4.  The  court  a  quo  was  right  in  refusing  to  suflfer  the 
defendant  to  prove  by  parole  the  agency  of  S.  Cobb  in  the 
purchase  of  the  slaves  Simon  and  Fran^oise,  in  contradiction 
to  the  deed  of  sale  of  Wilson  Maddox  to  S.  Cobb,  and  the 
proees  verbal  of  the  adjudication  of  Fran^oise.  3  Louisiana 
Reports,  460. 

5.  The  court  a  qiu)  correctly  decided,  that  the  slave  Simon 
was  communijLy  property,  and  therefore  the  judgment  of  the 
Court  of  Iberville  was  improperly  received  as  evidence  of  title 
to  the  slave  Simon.  It  contradicts  the  pleadings,  and  is  but 
a  part  of  an  incomplete  and  imperfect  record*  8  MarUn, 
JV.  S.,  382. 

23 
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BArriDx  DiAT.  6.  The  twelve  months'  bond,  with  the  annexed  receipt, 
Jtme,  1836.  was  improperly  admitted  in  evidence  by  the  court  a  quo  to 
show  title  to  the  slave  Simon : 

1st.  Because  it  was  only  a  part  of  an  incomplete  record. 

2d.  Because  it  contradicts  the  deed  of  Wilson  Maddox  to 
S.  Cobb,  who  was  acting  as  the  head  of  the  community. 

Sd.  Because  no  authority  to  D.  S.  Stacy  was  shown,  to 
accept  the  transfer  of  a  slave  and  enter  satisfaction  in  the 
judgment. 

4th.  Because,  if  S.  Cobb  authorized  the  attorney  to  credit 
the  judgment  with  the  price  of  Simon,  this  amount  will  only 
form  a  charge  against  the  community.  Dismuke  etaLvs. 
Mwgrovey  6  Martin,  JV*.  S.y  382. 

7.  The  slave  Francois  is  community  property.  He  was 
adjudged  to  S.  Cobb  at  the  probate  sale  of  Mrs.  Maddox,  and 
he  gave  his  notes,  with  security,  for  the.payment  of  the  price. 
These  notes  are  ouUtanding  and  unpaid. 

8.  The  slave  Rhoda  and  her  children  are  clearly  separate 
property. 

1st.  It  is  admitted  that  these  slaves  were  adjudicated  to  S. 
Cobb  after  his  marriage  /with  defendant,  but  they  were 
acquired  by  licitation  to  effect  a  partition  among  co-proprietors 
by  indivision,  of  whom  S.  Cobb  was  one.  Lovmana  Codcy 
articks  1261,  1304.     11  Martin,  81. 

2d.  The  title  of  co-proprietors  by  succession,  remounts  to 
the  death  of%their  common  ancestor,  and,  as  the  part  of  each 
is  undetermined  until  partition,  the  right  of  each  extends  to 
the  universality  of  the  goods,  and  to  each  part,  tottan  in  tolo» 
et  totum  in  qualibet  part^,  Louiriana  Code,  articks  934,  94S, 
1031,  1046.     Ibid.,  1420,  1214. 

Sd.  A  joint  heir,  or  other  joint  proprietor,  does  not  acquire 
a  new  property  by  partition  or  licitation:  these  modes  of 
division  but  determine  the  extent  of  the  rights  of  each  joint 
owner :  the  heir,  or  other  co-proprietor,  is  supposed  to  have 
been  from  the  moment  of  the  decease  of  the  common  author, 
or  of  the  joint  ownership  proprietor  of  the  property  composing' 
his  lot,  or  adjudged  by  licitation.  There  is  no  change  of 
title.     The  property  which  the  heir  receives,  or  is  licitated  to 
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the  co-proprietory  descends  under  the  title  of  succession,  or  is  Eastkrx  Dist^ 
continued  from  that  of  joint  ownership.     The  title  is  but    -^»^»  '^<^- 
completed  and    perfected  by  the   designation    of   specific  bhowr  &  Vifs 
property.      Property  thus  owned  does  not  enter  into  the 
conjugal  community.    J^apoUon  Codty  article  1408.     Louisi- 
ana Code,  1420, 1214.     12  TouUiery  number  155.    1  LowHom 
Reports,  520.     3  Ibid,,  231. 

4th.  No  change  can  be  made  during  the  marriage  in  the 
matrimonial  agreement  or  conjugal  community,  expressly 
or  impliedly,  contracted.  During  its  existence,  debts  con- 
tracted enter  into  the  partnership  as  a  charge,  and  must  be 
acquitted  from  the  community  fund.  Prom  which  it  follows, 
that  the  spouses  cannot  during  the  nuirriage,  by  contra- 
vening the  prohibitory  provisions  of  the  Code,  (article  S307,) 
either  enrich  the  community  at  the  expense  of  their  property 
and  personal  goods,  nor  enrich  themselves  by  augmenting 
their  personal  fortune  at  the  expense  of  the  community. 

If  the  community  furnished  any  part  of  the  price  of  these 
slaves,  recompense  is  due  by  the  spouse  benefitted.  Louisiana 
Code,  2309,  2372.  J^apoUon  Code,  1469,  1470-73,  1436-7. 
12  TouUier,  numbers  343-44. 

5th.  These  principles  are  in  conformity  to  the  universal 
principles  of  all  partnerships.  Whatever  the  partners  bring 
into  the  partnership  forms  a  part  of  it ;  and  whatever  the 
partners  individually  and  from  their  separate  funds  may^ 
have  disbursed  or  become  liable  to  pay  for  the  partnership,  it  is 
bound  to  reimburse  to  them.     Louisiana  Code,  2824,  2835. 

The  court  aqua  should  have  permitted  the  plaintifis  to 
have  shown  how  the  slaves  Rhoda  and  her  children  were 
paid  for,  it  being  alleged  that  they  are  separate  property. 

The  proces  verbal  of  the  licitation,  and  the  deed  following 
it,  established  the  adjudication. 

Payment  of  the  price  of  real  estate  may  be  proven  by  parole. 

Parole  testimony  is  admissible,  in  contradiction  to  a  written 
instrument  to  prove  facts  which  are  merely  inductive  to  the 
main  facts  which  are  required  to  be  proved.  7  Louisiana 
Reports,  156.  4  Martin,  Jf.  S.,  212.  6  Louisiana  Reports, 
258,  606. 
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Biflnav  Dm.      Jbkdrew8f  for  defeDdants. 

■^''"^  ^^^'         1.  All  property  purchased  during  marriage  is  community, 
BBows  Ik  wipe  Provided  it  be  by  a  real  sale  and  purchase.     Ltndriana  Coitj 
~-  8371, 2874. 

ooBB  nr  Aiu 

S.  Sale  of  the  property  from  Breed  to  Cobb  is  a  real  sale ; 
the  nature  of  whic^  cannot  be  contradicted  by  parole  testi- 
mony, or  by  presumptions. 

3.  No  joint  ownership  of  said  property  was  shown  previous 
to  said  sale. 

4.  A  sale  for  the  purpose  of  partjtion  is  a  real  sale,  which 
originates  a  n^vr  title,  but  does  not  continue  an  old  one. 
Toivm  tn  totOy  et  totum  jn  quaUbet  part^  is  no  maxim  of  our 
law.     Lomriana  Codcy  1420. 

5.  Property  taken  in  payment  of  a  paraphernal  credit  of 
tJhe  wife  is  not  a  sale,  but  a  datum  enpayemeiU.  Character  of 
a  contract  does  not  depend  on  its  name,  but  on  its  nature  and 
essence.  Peet  vs.  •Morgan^  6  Jlforitn,  JV*.  S.,  583.  Bywum 
vs.  Armstrongs  5  Mariiny  J^T.  iS.,  161. 

6.  If  the  husband  receives  property  in  this  manner,  the 
.  presumption  arises  that  he  did  so  as  the  administrator  of  his 

wife's  paraphernal  effects.    This  presumption  can  be  strength- 
ened by  additional  proof,  such  as  is  herein  given. 

JUathews^  /.,  delivered  the  opinion  of  the  court. 

This  suit,  after  having  passed  through  the  ordeal  of  many 
exceptions,  taken  in  limine  lUis^  finally  settled  down  in  a 
contest  touching  th'e  partition  of  the  community  property 
acquired  during  the  marriage  of  the  defendant  with  Samuel 
Cobb.  The  plaintiff,  Mrs.  Brown,  demands  a  division 
between  herself  (as  having  succeeded  to  the  interests  of  the 
d^peased  husband,)  and  the  defendant,  widow,  in  community. 
As  to  the  claim  for  a  partition  of  the  community  of  acquests 
and  gains,  it  is  not  disputed.  But  questions  were  made  by 
the  pleadings  arising  out  of  the  different  pretensions  of  the 
parties  by  which  each  claimed  as  their  separate  property 
certain  slaves  which  had  been  inventoried  as  common.  The 
court  below  decided  against  the  claims  of  both  parties.  The 
judgment  thus  rendered  having  a  tendency  to  affect  the 
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interest  of  the  plaintiffs  in  a  greater  degree  than  that  of  the  EASTEnn  Dm. 
defendant,  the  former  appealed.  /«>»?,  isse. 

As  to  the  slaves  claimed  by  the  defendant,  vizi :  Simon  browk  &  wine 
and  Francois,  her  pretensions  need  not  be  here  examined,  as     coB^n  al, 
she  did  not  appeal,  and  it  is  acknowledged  by  her  counsel,  in     where  it  is 
his  brief  of  argument,  that  the  decision  of  the  court  below  is  J^°*"  wa^Ui^ 
correct,  decreeing  them  to  be  property  of  the  community ;  chased  with  the 

1  «•  1  i.ii.111         •         .^i_     funds  of  the  wife, 

but  as  ^mon  ,was  purchased  with  funds  belonging  to  the  and  the  title  is 
wife,  although  the  title  was  taken  in  the  name  of  the  ^ameoftheh?^ 
husband,  the  price  given  will  constitute  a  legal  charge  '>»nd,  the  slave 
against  the  community.  community  pro- 

In  relation  to  the  slaves  Rhoda  and  her  children,  claimed  ^^*  Jj^J  {^ 
as  the  separate  property  of  Mrs.  Brown ;  the  evidence  of  «?™®   *    ^^ 

•      *        ''  '  charge     against 

title  produced,  shows  that  they  were   purchased  by  the  the  community, 
husband  during  the  marriage.      A  document  was  adduced  vife?^°'  ° 
indicating  that  the  purchaser  had  some  interest  in  the  pro-      VHiere    the 
perty  which  was  sold  at  auction,  amongst  Q(her  effects.    The  certain  slaves  to 
amount  and  value  of  his  interest  are  not  shown  by  the  *^®*^^^***°^.'^*^" 

^  nng    marriage, 

written  document,  and  the  deed  of  sale  for  the  slaves  in  purports  to  he  a 
question,  exhibits  a  purchase  without  reference  to  any  right  nief  onits^acet 
of  property  previously  existing  in  the  purchaser.  We  are,  ^^cJ^^^ed  as 
therefore,  of  opinion,  that  the  court  below  did  not  err  in  community  ^ro- 
coDsidering  the  deed  as  evidence  of  a  simple  sale,  by  which  ^"^^i^  g^. 
the  purchaser  acquired  property  pending '  the  marriage,  and  dence  is  inad- 
not  a  licitation  of  effects  held  in  common  by  him  and  other  thatanactofsaie 
persons.  Parole  evidence  was  offered  to  show  that  the  act  SSJa^hiit^pupJ 
of  sale  was  different  from  what  it  appears  on  its  face.     This  poruto  be  on  its 

face  as  uu*  as  rc^ 

evidence,  we  think,  was  properly  rejected,  as  it  relates  to  the  lates  to  title,  ai- 
qucstion  of  title,  although  it  might  and  probably  would  be  b^eTe$i!^djr^ 
proper  in  a  claim  against  the  community  of  acquests  and  p*^?  ^"^  *  ®"*™ 
grains,  in  fietvor  of  the  plaintiffs,  to  show  that  the  price  was  munity  of  aic- 
paid  out  of  the  separate  funds  of  the  husband.  ?o  Aow^UiSac 

The  articles  of  the  Louisiana  Code,  relied  on  by  the>^°^*««^: 

'  ^  de  was  paid  out 

defendant,  are  explicit,  and   demonstrate  clearly  that  the  of  the  separate 
slaves  Rhoda  and  her  children  constitute  a  part  of  the  matri-  bauttd!°     *  '**' 
monial  community  as  it  existed  at  the  death'  of  the  husband. 
Latdswna  Code,  articles  2314,  2371. 
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Eimmv  DisT.      It  is»  therefore,  ordered,  adjudged  and  decreed,  that  the 

■^^^»  *^^    judgment  of  the  court  below  be  affirmed,  the  coats  to  be  paid 

BBowK  k  wvs  out  of  the  community  property,  reserving  to  the  respective 

coBBn  AL.    Parties  to  this  suit  their  right  to  prove  the  amount  paid  out 

of  the  separate  funds  for  the  property  now  in  dispute,  as  a 

charge  on  the  community,  &c. 
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JUDGE   THEREOF   PRIBIDING.  ^, 

BUFOED*S  HBIRS. 

Where  the  debt  eUimed  by  the  plaintiff,  and  the  damages  sought  for  in  the 
answer  of  the  defendant,  arise  from  one  and  the  same  transaction,  the 
latter  claim  is  a  fair  and  legal  demand,  which  may  be  pleaded  in 
rooonyention. 

So  where  demands  are  different,  but  have  the  same  origin,  and  are 
intimately  ccmnected,  being  the  consequence  of  the  same  transaction,  the 
defendant  may  reconvene  the  plaintiff  for  damages  in  his  answer  in  the 
same  suitl 

This  is  an  action  instituted  against  the  widow  and  heirs  of 
the  late  Warren  Buford,  to  recover  from  them  the  sum  of 
one  hundred  and  sixty-five  dollars  and  sixty-four  cents,  with 
legal  interest  due  thereon,  which,  the  plaintiff  alleges,  he 
paid  as  the  surety  of  said  Buford,  in  his  life  time,  on  a  twelve 
months'  botid. 

•  Judge  Matthews  was  absent   during  the  Opelouaai  term,    on  account  of 
sieknese. 
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WirrmrDisT.      The  defendants'  counsel   pleaded  an  exception  to  the 

September,  1936.  actlon. 

wiLcoxoK  '•  That  there  was  no  cause  gf  action  set  out  in  the 

2.  That  the  District  Court  was  without  jurisdiction. 

3.  The  suit  should  have  been  instituted  in  the  Court  of 
Probates,  it  being  a  debt  of  the  succession. 

On  the  merits,  the  defendants  pleaded  a  general  denial. 
They  further  aver,  that  the  plaintiff  is  indebted  to  them  in 
this :  that  when  said  twelve  months'  bond  became  due,  exe- 
cution issued  thereon,  and  a  negro  slave  of  their  ancestor 
was  seized  and  sold,  but  which,  owing  to  the  fraudulent  and 
illegal  conduct  of  the  plaintiff  at  the  sale,  in  preventing  bids 
through  misrepresentation,  was  purchased  in  by  him  for  one 
hundred  dollars ;  a  sum  much  below  the  real  value  ot  said 
slave,  and  insufScient  to  pay  the  balance  on  said  bond. 

The  defendants  further  aver,  that  the  said  slave  was 
worth  six  hundred  dollars,  and  that  they  are  damaged  one 
thousand  dollars  for  his  value  and  hire,  which  sum  they 
plead  in  reconvention:  also,  the  price  of  a  quantity  of  sugar, 
which  they  aver  the  said  plaintiff  received  and  sold  since  the 
death  of  their  ancestor,  belonging  to  them,  and  has  felled  to 
account  for  the  proceeds.  They  further  plead  the  prescription 
of  three  and  five  years,  and  pray  that  the  plaintiff's  demand 
be  rejected,  and  for  general  relief. 

On  these  pleadings  and  issues  the  parties  went  to  triaL 

The  defendants  were  proceeding  to  establish  the  averment 
in  their  reconventional  demand,'  and  offered  witnesses  to 
show,  that  at  the  sale  of  the  said  slave  they  were  present, 
and  would  have  bid  six  hundred  dollars,  but  were  prevented 
by  the  plaintiff,  who  stated,  that  the  defendants  were  poor 
and  destitute,  and  that  it  was  desirable  to  bid  off  the  dave 
for  them  as  cheap  as  possible. 

The  counsel  for  the  plaintiff  objected  to  the  introduction 
of  the  testimony,  on  the  ground  that  the  matters  set  up  were 
cause  for  a  separate  action,  but  not  a  legal  demand  in  recon* 
vention  ;  which  objection  being  sustained  by  the  court,  the 
defendants  took  their  bill  of  exceptions. 
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The  cause  was  submitted  to  a  jury,  and  the  plaintiff  had  Wbstkkk  Dibt. 
a  verdict  and  judgment  thereon,  from  which  the  defendants  September,  iss6, 
appealed.  wiicoxsoir 


Lemsy  for  the'plaintiff. 

Sptane^  for  the  defendants. 

1.  The  testimony  offered  in  support  of  the  reconventiooal 
demand  was  improperly  excluded ;  and  the  judgnfient  of  the 
court  below  must  therefore  be  reversed. 

2.  The  demand  in  reconvention,  in  this  case,  was  proper 
and  legal,  and  should  have  been  sustained.  Code  of 
Praelice,  377. 

MfarHny  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  a  sum  of  money  which  he  was  com- 
pelled to  pay,  as  the  surety  of  the  defendants'  ancestor,  in  a 
twelve  months'  bond. 

The  defendants  pleaded  that  a  slave  of  their  ancestor  was 
sold  under  an  execution  to  satisfy  the  claim  of  the  creditor  in 
the  twelve  months'  bond,  and  the  plaintiff  by  fraud  and 
misrepresentation  prevented  several  individuals  and  others 
who  were  desirous  of  purchasing  the  slave  which  had  been 
seized,  from  bidding  his  value  for  the  benefit  of  the  family,  ' 
whereby  said  slave  was  adjudicated  to  him  for  a  very  small 
sum,  leaving  a  balance  still  due  to  the  creditor  in  the  bond, 
which  the  plaintiff  afterwards  paid,  and  which  is  now  the 
object  of  the  present  suit  to  recover :    While  on  the  other 
hand  it  is  urged,  if  the  persons  who  atteiKled  the  sale  had 
not  been  prevented  from  bidding  by  the  fraud  and  misrepre- 
sentation of  the  plaintiff,  the  slave  would  have  brought  a 
sum  greater  than  that  due  to  the  creditor,  leaving  a  consi- 
derable balance  for  the  defendants ;  wherefore  they  claimed 
damages  in  reconvention. 

The  district  judge  refused  them  leave  to  introduce 
witnesses  to  establish  these  damages ;  being  of  opinion  they 
could  not  be  demanded  in  reconvention,  but  must  be  sought 
for  in  a  separate  action  :  Whereupon  a  bill  of  exceptions  was 
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WsflTSExDisT.  taken,  and  the  defendants  are  now  appellants  from  the 
September^  \9s^,  judgment  afterwards  rendered  against  them. 

sASTiN  Xbe  debt  which  the  plaintiff  claims,  and  the  damages 

suoAT.        sought  by   the  defendants,  arose  from  one  and  the  same 
Where   the  transaction. 

debt  oUimed  by 

the  plaintiff;  and  The  sale  of  the  slaye  as  shown  by  the  plaintiff,  left  a 
sought  for?n  fhe  balance  due  which  he  was  obliged  to  pay ;  and  it  is  con- 
5^^*I  ?^-.S!  tended  by  the  defendants  that  it  would  have  rendered  this 

defendant  ante  ^ 

from  one  and  the  payment  by  the  plaintiff  unnecessary,  and  entitled  them  to 
tion,  the  latter  the  excess  of  the  price,  had  not  the  plaintiff  by  bis  fraud  and 
and°^ie«a  d!^  misrepresentation  discouraged  bidders  at  the  sale.  The 
nand,  which  demands  are  different  but  have  the  same  origin  and  are  inti- 
iTreeonTenti^n.  matcly  connected ;  being  the  consequence  of  the  same 
mwicU^are^dif-  transaction.  The  district  judge,  in  our  opinion,  erred  in 
ferent,  uut  have  declining  to  fcccive  evidence  of  the  reconventional  demand. 

the  nme  ongin, 
andareintimale- 

in^'tSrwIi^  I^  ^^  therefore,  ordered,  adjudged  and  decreed,  that  the 
quenoe  of  the  judgment  of  the  District  Court  be  annulled,  avoided  and 
tion,  the  defend-  reversed ;  the  verdict  set  aside  and  the  cause  remanded  for 
▼^e"*Se  phSnl  *  ^ew  trial,  with  directions  to  the  district  judge  to  permit  the 
US'  for  damages  defendants  to  introduce  evidence  in  support  of  their  claim  in 

m  his  answer  in  i         i    .      ./*.  t 

the  same  suit,     reconvention ;  the  plaintiff  paying  the  costs  of  this  appeal. 


.   EASTIN  VS.    DU6AT. 

▲PPBAL   FROM   THE   COURT  OF  THE   FIFTH   JUDICIAL   DIBTRICT,    THE    JVIMIB 

THEREOF   PRESIDING. 

A  purchaaer  of  a  judgment  against  himself,  at  a  Bacrifice,  or  for  r  sum 
below  ita  nominal  amount,  bj  misrepresenting  it  as  of  no  valae  to  the 
appraisers,  even  when  such  purchase  is  made  through  the  means  of  an 
agent,  he  will  not  be  suffered  to  derive  any  ad  vantage  from  it. 

A  purchaser  should  not /profit  by  his  own  wrong,  or  derive  any  advantage 
from  R  lacrifice  which  he  sought  to  inflict  on  his  Rdversary. 
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But  a  purchaser,  even  in  his  own  wrong,  is,  in  equity,  entitled  to  be  alloved  '^V'ErrKKK  Disr. 
credit  for  the  sum  he  actually  pays ;  although  the  sale  and  purchase  are  Sefftember^  1836. 
annulled  as  to  him.  xastin 

This  is  an  injuDction  suit.     See  4  Louisiana  Reports^  397.        duoat. 
On  the  return  of  the  case  to  the  District  Court,  (he  defend- 
ant in  injunction  filed  an  answer  to  the  merits.     He  expressly 
avers,  that  he  had  obtained  a  judgment  against  the  present 
plaintiff,  Herbert  Eastin,  for  three  hundred  and  fifty  dollars, 
being  for  moneys  deposited  in  Easiin's  hands  to  be  applied  to  < 
the  payment  of  a  mortgage  on  certain  lots  in  the  .town  of 
YermillionviUe,  which  the  latter  applied  to  his  own  use. 
This  judgment  is  the  one  enjoined.     He  further  avers,  that 
Wartelle's  judgment  is  illegal  and  void,  and  the  proceedings 
under  it  illegal,  null  and  void,  under  which  his  judgment 
against  Eastin  was  attempted  to  be  sold  and  purchased  in 
by  Mayfield  for  the  benefit  of  Eastin.     That  Mayfield  was 
employed  by  Eastin  to  bid  for  said  right  or  judgment,  whilst 
he  (Eastin)  was  present  and  representing  the  claim  to  be  of 
no  value ;  in  consequence  of  which  it  was  bid  off  for  the 
sum  of  sixty-two  dollars;  that  the  transfer  from  Mayfield  to 
£a8tin  is  fictitious,  and  made  for  the  better  concealing  of  the 
real  character  of  the  transaction,  who  was  in  reality  the 
agent  and  received  no  consideration  for  the  same.     He  prays 
that  the  plaintiff's  demand  be  rejected ;  the  injunction  dis- 
solved with  damages ;  the  transfer  from  Mayfield  to  Eastin 
annulled ;  and  that  he  have  judgment  in  solido  against  the 
plaintiff  and  surety  in  the  injunction  bond,  with  ten  per  cent. 
per  annum  interest  on  the  amount  of  his  judgment  enjoined, 
and  twenty-five  per  cent,  for  the  wrongful  suing  out  of  the 
injunction. 

From  the  evidence  exhibited,  the  district  judge  decreed 
that  the  injunction  be  dissolved,  that  the  defendant  in  injunc- 
tion recover  from  the  widow  and  heirs  of  H.  Eastin  and  his 
surety,  in  m  solido,  ten  per  cent,  on  the  injunction  bond ;  and 
also  ten  per  cent,  damages  on  the  amount  of  the  judgment 
enjoined,  with  costs.     The  plaintiff  appealed. 

C   Voorhies^  for  the  plaintiff. 
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DUtAT. 


Wirriiiir  Dtwt.      Oorlond^  Contra. 

BiiUard,  J.,  delivere^l  the  opiDion  of  the  court. 

This  case  was  before  the  court  at  a  former  term  on  afs 
exception,  and  was  remanded  for  trial  upon  the  merits.  See 
4  Lotdsiana  Reports^  397. 

The  answer  of  the  defendant  contested  the  validity  of  the 

proceeding  had  in  execution  of  the  judgment  of  Wartelle  & 

'  Co.  against  him,  which  led  to  the  sale  of  the  debt  now  in 

controversy,  on  various  grounds.     The  opinion  we  have 

formed  upon  another  ground  of  defence  set  up,  renders  it 

unnecessary  to  examine  these  alleged  informalities  in  the 

proceedings.     The  defendant  alleges  that  the  plaintiff  inter- 

.    fered  in   the  sale  and  proceedings  which  preceded  it,  and 

*  represented  the  claim  of  Dugat  against  him  as  of  no  value, 

and  denied  its  justice,  and  that  in  consequence  of  his  conduct 

no  fair  appraisement  could  be  or  was  made;   that  it  was 

cried  off  at  a  price  much  below  its  value,  and  purchased  by 

one  Mayfield  who  was  acting  for  the  plaintiff  himself. 

The  facts  proved  on  the  trial  are,  that  Eastin  stated  to  the 
appraisers  that  he  owed  Dugat  nothing,  and  that  the  claim 
A  imrohMer  ^^^I^  ^^  ^^^  three  hundred  and  fifty  dollars  was  appraised 
of  a  j^gment  ^t  one' dollar.  After  the  sheriff's  sale  judgment  was  ren- 
iitii  aacrifice4or  deccd  against  him  for  that  amount,  and  he  then  acknow* 
iu  *iiomiiiaf '°a!^  ledged  that  he  did  owe  the  money.  Eastin  furnished  May- 
mount,  hjr  »»*■  field  the  money  to  pay  for  the  claim,  and  it  was  sold  for 

representing    it  i 

Mof  DOTftiueto  sixty -two  dollars,  and  soon  after  transferred  by  Mayfield  to 
eyen  ^^'iluch  Eastin.  At  the  sale  he  took  aside  a  bidder  and  upbraided 
ff'*'*T'*"*thc  ^™  ^'  bidding  for  the  claim  contrary  to  his  interest, 
meant  of  an  a-  Eastin  certainly  knew  whether  he  was  indebted  to  the 
Se"  suffered  to  defendant  or  not,  and  we  are  warranted  in  concluding,  from 
^^refrom*u!  ^'^  subsequent  acknowledgment,  that  the  amount  was  justly 
A  purchaser  clue ;  and  from  his  conduct  at  the  sale,  that  he  wilfully 
fit^^^  hU  01^  noisrepresented  the  state  of  the  case  to  the  appraisers,  with  a 
wrong,  or  derive  view  to  gain  an  unfair  advantage  of  the  defendant.  We  are 
from  a'sacrifice!  of  Opinion  that  he  ought  not  to  profit  by  his  own  wrong,  nor 
t^**inmct  wi"!iu  ^®"^®  *^"y  advantage  from  a  sacrifice,  which  he  sought  to 
adTenary.  inflict  on  his  adversary.     Ex  turpi  caiuA  non  inihw  actio. 
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Bat  inequity  the  plaintiff  19  entitled  to  a  credit  on  the  Wkstbbit Diit. 
judgment  for  sixty-two  dollars,  which  was  paid  hy  him  in  September^  issd. 
discharge  of  the  judgment  against  Dugat.     As  this  was  not        tiptoit 
demanded  in  the  court  below  we  cannot  reverse  the  judg-     jfAmitD's 
meat  on  that  account,  but  by  consent  of  parties  amend  it  in      curator. 
that  particular.  •e^^eveu'irhu 

own  wrong,  is, 
in  equity,  enti- 

It  i%  therefore,  ordered,  adjudged  and  decreed,  that  the  Ued  to  be  aiiow- 
judgment  of  the  District  Court  be  affirmed  with  costs,  but  nm  he  aetuaiiv 
that  the  sum  of  sixty-two  dollars  be  credited  on  the  judg-  {hJiiean*d''p^ 
ment  of  Dugat  v$.  Eastin,  as  paid  on  the  23d  of  November,  f^f^  «rc  annul- 

o  9         r-  led  a«  to  him. 

1880. 


TIPTON   V8,    MAYFIELD's    CURATOR. 

ArrEAL  FROM  THE  COURT  OF  PROBATES  FOR  THE  PARISH  OF  LAFATETTK. 

Where  a  judgment  has  been  obtained  in'  another  state, .  and  offered  as 
evidence  of  the  debt  or  claim  against  the  party  in  this  state,  and  it 
appears  from  the  record,  that  an  appearance  was  entered  for  the 
defendant  by  an  attorney,  and  issue  taken  on  bis  plea  of  payment,  the 
authority  of  the  attorney  to  appear  and  defend  the  suit,  tHU  be  prenuMd : 
Such  a  judgment  will  be  evidence  of  the  debt  here. 

Where  the  transcript  of  the  record  is  certified  from  another  state,  according 
to  the  act  of  Congress  on  that  subject,  and  the  judgment  is  stated  to  be 
in  due  form  of  law,  the  same  faith  and  credit  will  be  given  to  it  here, 
that  it  woald  be  entiUed  to  there. 

This  is  an  action  against  the  defendant  as  curator  of  the 
vacant  estate  of  Elisha  B.  Mayfield,  deceased,  founded  on  a 
iadgment  alleged  to  have  been  rendered  against  said  May- 
field  for  one  thousand  two  hundred  and  sixty-seven  dollars 
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WnrravDisT.  and  ninety-five  cents,  on  the  22d  of  May,  1824,  in  favor  of 
Stpt^^^.^^  S.  H.  Williams  and  D.  C.  Mitchell,  in  the  state  of  Tennessee. 

The  present  plaintiff  alleges  that  he  is  the  agent  of  the 
plaintiffs  in  said  judgment,  and  demands  the  amount  due  on 
the  same,  (after  allowing  some  credits)  from  the  curator  of 
the  deceased  debtor. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
at  the  time  the  suit  alluded  to  in  the  petition  was  instituted 
in  Tennessee,  the  said  Elisha  B.  Mayfield  was  a  resident  of 
the  state  of  Louisiana ;  that  he  never  was  served  with  the 
writ  that  issued  in  said  suit,  and  could  not  be  legally  cited 
there  when  he  resided  here.  He  further  averred  that  said 
judgment  is  a  nullity,  and  cannot  be  the  basis  of  an  action. 
He  also  pleads  the  prescription  of  ten  and  five  years;  and 
that  the  plaintiff's  demand  be  dismissed. 

The  plaintiff  in  an  amended  petition  alleges,  that  the 
deceased,  Elisha  B.  Mayfield,  made  no  objection  to  the 

■ 

judgment  sued  on  in  his  life  time;  but  on  the  contrary, 
expressly  acknowledged  that  he  was  indebted  for  the  said 
amount,  and  paid  a  part  of  it,  which  he  endorsed  at  the  foot 
of  the  record  of  said  judgment. 

Upon  thede  issues  and  pleadings  the  parties  went  to  triaL 
The  plaintiff  offered  in  evidence  the  record  and  judgment 
rendered  against  Mayfield,  in  the  state  of  Tennessee,  to 
prove  his  demand,  which  was  objected  to  by  defendant's 
counsel,  on  the  ground  that  it  was  not  evidence  against 
Mayfield,  as  he  was  not  a  party  to  it,  and  could  not  be  a 
party,  as  he  lived  in  the  parish  of  Lafayette  (Louisiana)  at 
the  time  said  suit  was  brought  in  Tennessee ;  and  offered  to 
prove  by  parole  evidence,  that  said  Mayfield  was  at  that  time 
a  citizen  of  Louisiana.  This  testimony  was  objected  to,  and 
the  objection  being  sustained  by  the  court,  the  record  was 
admitted,  and  a  bill  of  exceptions  taken. 

The  record  and  judgment  showed  that  in  October,  1823, 
S.  H.  Williams  and  D.  C.  Mitchell,  plaintiffs,  sued  out  a 
capias  ad  respondendum  against  William  Mayfield  and  Elisha 
B.  Mayfield,  defendants,  on  which  V^as  the  following 
sheriff's  return. 
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^Mssued  27th  October,   1823.      Came  to  hand  the  day  westkhx  Dibt. 
issued,  and  executed."  September,  \%S6. 

"JAMES  H.  YOUNG,  D.  S.«' 
"November,  1823." 

The  declaration  was  then  filed.  ^ 

"  Plea,  payment." 

Hamesty  Field  and  Youngy  for  defendants. 

A  jury  was  empannelled  and  the  case  proceeded  to  final 
judgment  in  solido  against  the  defendants  in  the  common 
law  form. 

The  partial  payment  made  and  endorsed  on  the  record  by 
Mayfield,  in  his  life  time,  was  proven. 

It  was  proved  on  the  part  of  the  defendant,  that  Mayfield 
was  in  Louisiana  in  May  and  June,  in  1823.  It  was  also 
proved  that  Mayfield  came  to  live  in  the  parish  of  Lafayette 
in  the  early  part  of  the  year  1823,  and  continued  to  reside 
there  until  his  death  in  1833. 

The  judge  of  Probates  gave  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

MouUmy  for  plaintiff. 

1.  The  Court  of  Probates  properly  overruled  the  objection 
of  defendant  to  the  introduction  of  the  transcript  of  the 
record,  in  the  suit  from  Tennessee,  against  Mayfield ; 
because  it  is  authenticated  according  to  the  act  of  Congress. 
IngersoWs  Digest^  page  76,  section  Ut^  5  Martin^  JV*.  jS.,  128-9. 

2.  Elisha  B.  Mayfield,  one  of  the  defendants  in  said 
judgment,  appeared  by  counsel  and  pleaded  in  said  suit. 
Though  the  citation  may  be  irregular  or  null,  as  to  the 
manner  in  which  it  was  served,  yet  he  is  bound  by  the  judg- 
ment as  if  he  had  been  regularly  cited.  3  Cranchy  496.  4 
JifarHUy  JV.  &,  286. 

S.  Elisha  B.  Mayfield,  in  his  life  time,  paying  a  sum  of 
money  on  account  of  said  judgment,  and  writing  the  receipt 
for  it  in  his  oton  hand  at  the  end  of  the  transcript  of  the 
record  upon  which  this  suit  is  brought,  is  a  sufficient 
acknowledgment  of  the  whole  debt. 
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CfQWy  for  defendant. 

The  judgment  rendered  by  the  court  of  Quarter  Senioiis 
of  Giles  county,  in  the  state  of  Tennessee,  against  EUsha  B. 
Mayfield,  is  null  and  void. 

1.  Because  Elisha  B.  Mayfield  never  was  legally  cited, 
as  he  resided  in  Louisiana  at  the  time  it  was  brought,  and 
bad  lived  permanently  in  the  parish  of  Lafayette  long  before. 
5  Johnsofiy  37. 

2.  The  judgment  is  null  because  it  contains  none  of  the 
reasons  on  which  it  was  given.     5  Martinis  ReporU^  686. 

S.  It  is  null  and  void,  and  cannot  have  the  effect,  of 
re$  judkata^  until  it  is  signed  by  the  judge  of  the  court  in 
which  it  was  rendered.  5  MaxHny  J^T.  jS.,  105.  8  JoJmton^ 
270. 

4.  The  contract  is  governed  by  the  laws  of  the  {daice 
where  it  is  sought  to  be  put  in  force,  unless  the  law  of  the 
country  where  the  contract  is  made  is  proven  to  the  court. 
4  Martm,  JV.  S.,  419.  » 

5.  The  copy  of  the  execution  is  no  evidence  that 
judgment  was  rendered  properly.    2  MarHnU  Reportit  245. 

6.  A  judgment  against  two,  without  stating  that  they  are 
bound  in  soUdo^  makes  each  responsible  for  his  wik  share. 
4  Martiny  JV*.  S.,  317.     In  this  case  there  uere  three  defendanJU. 


BuUardf  /.,  delivered  the  opinion  of  the  court 

This  is  an  action  to  recover  of  the  succession  of  Elisha  B. 
Mayfield,  the  balance  due  on  a  judgment  rendered  by  the 
Court  of  Pleas  and  Quarter  Sessions  of  Giles  county,  in  the 
state  of  Tennessee,  jointly  against  William  Mayfield  aod 
the  defendant's  intestate.  The  defence  set  up  is,  that  at 
the  time  the  judgment  was  rendered,  Mayfield  was  aa 
inhabitant  of  Louisiana,, and  that  as  to  him  the  judgment  ie 
a  nullity.     He  further  pleads  payment  and  prescription. 

In  a  supplemental  petition  the  plaintiff  alleges,  that  the 
deceased  in  his  life  time  made  no  objection  to  the  claim,  but 
did  formally  and  expressly  acknowledge  that  he  owed  the 
amount  of  the  judgment.     This  is  denied. 


,The  transcript  of  the  record  is  certified  by  the  clerk  of  the  of  payment,  the 
court,  under  its  seal,  and  the  presiding  judge  certifies  under  J5*jj°"*^  °^  ^^^ 
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The  curator  of  the  estate  is  appellant  from  a  judgment,  Wksterk  Dist. 
by  which  he  is  considered  to  pay  the  balance  of  the  judgment  ^ptember,\B3i, 
obtained  in  Tennessee.  tiftoh 

It  is  contended  that  the  judgment  rendered  in  Tennessee     xatt/rid's 
is  null  and  void.  curator. 

I.  Because  Mayfield  was  never  legally  cited,  but  resided  Whereajadg:- 
in  Louisiana  at  the  time  the  suit  was  brought  and  judgment  ^^tainecTin  ano^ 
rendered.     To  this  objection  we  think  it  a  sufficient  answer,  ^'jfrf**®'  *"•** 

J  '  otferea   as   evi- 

that  an  appearance  was  entered  for  him  by  an  attorney  at  dence  of  the 
law,  and  issue  was  taken  on  his  plea  of  payment.  We  must  against  the^par^ 
presume  the  attorney  had  his  authority  to  appear  and  defend  J^^j'^ij'*,  "^^^ 

the  suit.         '  ^      /rom  the  record 

It  is  further  urge^  that  it  is  null,  because  no  reasons  are  anoevasenter^ 
given,  and  because  it  is  not  signed  by  the  judge  of  the  court  ^*JJJ^  by  anlSSoi 
in  which  it  was  rendered.  "cy,  and  issue 

taken  on  his  plea 
~  payment, 
thority  of 
attorney  to   ap- 
his seal,  that  the  authentication  is  in  due  form  of  law.     The  !>«•«•  »?<i  ^^^J^^fi 

whole  appears  to  us  to  conform  to  the  act  of  congress  on  pienmed:  such 

that  subject.    We  arfe  satisfied  that  a  judgment  rendered  as  Se^efldenle'^of 

this  was  by  the  court,  on  the  verdict  of  a  jury,  would  be  valid,  ^^  ^®^^  **«"• 

in  Tennessee,  because  it  is  certified  to  be  in  due  form  of  law ;  tmnscripTof  the 

and  we  are  bound  to  eive  it  the  same  faith  and  credit  here,  ^^^  "  ^^^' 

°  '  ned   from   ano- 

to  which  it  would  be  entitled  in  that  state.  Uier  state,  ac- 

The  Court  of  Probates  condemned  the  defendant  to  pay  ^t  of^ooneress 
the  whole  amount  of  the  judgment  rendered  jointly  against  and**'Ae""fadr^ 
two.  There  is  an  admission  in  the  record,  that  the  laws  of  ment  is  stated  to 
Tennessee  authorize  such  a  judgment,  although  by  the  laws  of  law,  the  same 
of  this  state  it  would  be  otherwise.  It  has  been  intimated  to  ^ai^be^riveTto 
tins  court,  that  such  an  admission  is  not  to  conclude  the  it  i^^re,  that  it 
defendant,  if  it  should  be  found  to  have  been  made  in  error,  tied  to  there. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court  be  afidrmed,  with  costs. 

S5 
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Stptenbctf  18S6. 

VAtnsr 
lAtT»*i  HBU8.  FA8TIN  0«.    EASTIN'B    HEIRS. 

ArPlAL   FftOM   TBI   COURT  OV  THI    FiPTH   JUPICIAL  OIBTKICT,  THE  JUDGE 

OF   THE  8B7ENTH   PRESIDING. 

MThere  the  fairneM  of  a  judgment  of  separation  of  property,  obtained  by 
the  wife  against  her  husband,  is  put  at  issue,  and  the  jury  find  in  support 
of  it,  their  finding  will  not  be  disregarded,  even  where  the  evidence 
appears  doubtful  in  relation  to  the  amount  for  which  it  was  rendered. 

Parole  evidence  is  admissible  to  show  the  amount  of  property  brought  into 
marriage  by  the  wi&,  even  when  the  witnesses  speak  of  written  evidence 
existing  in  relation  to  it,  if  they  derived  their  knowledge  of  this  fact  from 
hearsay. 

If  the  legal  mortgage  of  the  wife  attach  to  property  before  the  sale,  the 
court  will  give  effect  to  it  on  the  property  in  the  hands  of  the  vendee. 

This  is  a  suit  instituted  by  the  plaintiff  against  the  widow 
and  heirs  of  the  late  Herbert  Eastin  to  enforce  a  judgment 
which  she  had  previously  obtained  against  her  husband  for 
one  thousand  and  fifty  dollars,  the  value  of  her  dotal  and  para- 
phernal effects,  against  certain  property  or  its  proceeds  which 
she  alleges  her  said  husband  fraudulently  sold  to  said  Eastin 
in  his  life  time.  She  alleges  that  shortly  before  she  obtained 
her  judgment  against  her  husband,  with  a  view  to  defraud 
her,  he  sold  and  transferred  to  said  Eastin,  eight  negroes  and 
a  tract  of  land ;  which  said  sale  she  alleges  is  fraudulent 
and  without  consideration,  and  was  intended  to  cover  said 
property  from  her  husband's  creditors  ;  that  said  land  and 
four  of  said  slaves  are  now  in  the  possession  of  the  defendant, 
as  administratrix  of  said  Eastin's  estate  and  of  the  beneficiary 
heirs,  and  are  subject  to  her  legal  mortgage.  She  prays 
that  the  sale  to  Eastin  by  her  husband  be  annulled,  as  sim- 
ulated and  made  without  consideration,  and  that  the  property 
be  sold  to  satisfy  her  demand. 

The  defendants  pleaded  a  general  denial ;  and  that  the 
judgment  which  the  plaintiff  sets  up  as  the  basis  of  her 
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demaDd  was  obtained  through  fraud  and  collusion  with  her  WjwTxiur  Oisr. 
said  husband. .  They  further  aver  that  Eastin  was  the  own-  September,  i$s6, 
er  of  all  the  property  of  which  he  died  possessed,  the  most  of        Turhi 
which  has  been  sold  by  order  of  the  Court  of  Probates:  They  sAtxni^HMHs. 
pray  that  the  plaintiff's  demand  be  rejected  with  costs. 

E.  Simon  intervened  and  joined  the  petitioner,  and  claim- 
ed the  sum  of  three  hundred  and  fifty  dollars,  with  interest, 
and  judicial  mortgage  from  the  husband  of  the  plaintifl^ 
which  he  prayed  might  be  enforced  against  the  proceeds  of 
the  property,  stated  in  the  plaintiff's  petition  to  have  been 
fraudulently  sold. 

The  plaintiff  offered  the  record  of  her  judgment  against 
her  husband  as  evidence  of  her  demand,  which  operated  as 
a  legal  mortgage  on  all  his  property,  from  the  27th  April, 
1827. 

The  sale  from  the  husband  to  Eastin  of  the  property  in 
question,  dated  the  11th  FebrCiary,  1832,  was  also  produced 
in  evidence.  It  was  made  for  the  consideration  of  ten  hun- 
dred and  ninety-two  dollars  only ;  the  tract  of  land  and  six 
of  the  slaves,  being  at  the  time  the  subject  of  a  lawsuit 
between  the  said  husband  and  other  persons,  which  was 
ceded  to  Eastin,.  and  the  property  soon  after  recovered. 

The  cause  was  submitted  to  a  jury,  who  found  a  verdict 
for  the  plaintiff,  allowing  her  all  she  claimed,  and  also  for  ~ 
the  intervenor;  and  also  annulling  the  sale  to  Eastin,  as 
made  in  fraud  of  their  rights:  Judgment  was  rendered 
confirming  the  verdict  and  ordering  the  payment  of  said 
demands  out  of  the  proceeds  of  the  sales  of  said  property  in 
the  hands  of  the  administratrix.     The  defendants  appealed. 

'    C.  VoorhieSy  for  plaintiff. 

1.  The  judgment  of  the  plaintiff  against  her  husband, 
unless  obtained  through  fraud  and  collusion,  is  pnm&  facie 
evidence,  in  this  suit,  of  the  debt  due  to  her.  8  MarUny  JV*. 
iS.,  401,  403,  459.     1  Martin  JV.  S.,  1. 

2.  The  judgment  of  the  plaintiff  against  her  husband  was 
not  obtained  through  fraud  and  collusion.  The  suit  she 
instituted  against  him  was  ably  defended  by  learned  counsel 
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Wmtsut  ihsT.  in  the  law,  who  made  use  of  all  legal  means  to  defeat  her 

Sepiember,  1836.  claim.     An  intelligent  jury,  by  their  verdict,  have  negatived 

FAtnv       the  idea  of  the  existence  of  any  fraud  and  collusion,  and  thm 

KAfnii?  Hsifts  verdict,  unless  clearly  erroneous  in  law  or  manifestly  contrary 

to,  or  without  legal  evidence,  is  entitled  to  great  weight,  and 
ought  not  to  be  disturbed.  7  LoviriMM  ReporUf  71,  198, 
265  oful  lis.     3  Lotttnana  Reports^  529. 

3.  This  court  cannot  inquire  into  the  correctness  of  the 
judgment  of  the  District  Court,  because  no  appeal  is  takm 
from  the  judgment  in  favor  of  Edward  Simon,  Esq.,  the 
intervenor,  which  declares  the  sale  from  Francois  B.  Labauve 
to  H.  Eastin,  to  be  null  and  void,  on  the  plea  of  simulation 
and  fraud ;  and  until  that  judgtnent  be  reversed,  ihe  property 
belongs  to  the  creditors  of  the  said  Labauve,  and  the  appel- 
lants cannot  hinder  the  plaintiff  from  having  it  discussed,  or 
its  proceeds,  to  satisfy  her  judgment.  Lauidana  Code^  article 
1976,  1977.  4  Martin,  JV*.  S.,  147.  9  Loumana  tUpori$, 
473.  How  could  this  court  declare  the  sale  to  be  good  as 
against  the  appellee,  whilst  the  same  should  be  annulled 

'^  with  regard  to  the  intervenor  ? 

4.  Independent  of  the  judgment  in  favor  of  the  plaintiff 
against  her  husband,  and  the  evidence  excepted  to  by  the 
appellant^  she  hajs  clearly  established  her  demand  by  legal 
'evidence. 

CVotD,  for  defendants. 

1.  The  judgment  of  the  wife  against  her  husband  may  be 
impeached  by  his  creditors ;  and  in  an  hypothecary  action 
against  third  persons,  if  fraud  be  alleged,  the  burden  of  proof 
rests  on  her  to  show  that  her  claim  is  genuine.  8  Martin, 
JV.  S.y  459.     4  Louisiana  Reports,  422. 

2.  Parole  testimony  will  r\ot  be  received,  showing  the 
amount  of  property  brought  in  marriage  by  the  wife,  wheD 
the  witnesses  declare  the  fact,  of  the  existence  of  evid^Eiee 
of  a  higher  character.     8  Martin,  JV*.  S.,  459. 

3.  Conversations  and  admissions  made  by  husband  and 
wife,  do  not  make  evidence  against  strangers  or  third  pecsooe. 
Louisiana  Code,  2260. 
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BuUardj  /.,  delivered  the  opinion  of  the  court.  Wests&h  Diit. 

The  [daintiff,  in  this  case,  having  obtained  judgment'  of  ^pfember,  igae. 
separation  of  property  from  her  husband  and  recovered  the        vinnr 
sum  of  about  one  thousand  dollars  for  the  amount  of  her  par-  xAvrnr?'  nna. 
aphemal  property,  caused  an  execution  to  issue,  which  was 
returned  nulla  bona.    She  then  instituted  the  present  action 
against  the  widow  and  heirs  of  Herbert  Eastin,  in  order  to 
annul,  so  far  as  it  relates  to  her  claim,  a  sale  made  by  her 
husband  to  Eastin,  in  his  life  time,  of  certain  lands  and  slaves, 
which  sale  she  alleges  was  in  fraud  of  her  rights,  and  she 
prays  that  at  all  events  she  may  be  declared  to  have  a  legal 
mortgage  on  the  property  thus  alienated    to   secure  the 
payment  of  her  claim  against  her  husband. 

Another  creditor  of  the  husband  intervened,  but  as  he  is 

not  made  a  party  to  the  appeal,  that  part  of  the  case  requires 

DO  further  notice.     The  defendants  denied  the  important 

all^ations  in  the  petition,  and  further  set  forth,  that  they  are 

the  widow  and  h^irs  of  Eastin  under  benefit  of  inventory, 

that  all  the  property  of  the  estate  had  been  sold  except  two 

daves,  who  had  been  taken  possession  of  by  the  plaintiff,  and 

they  pray  judgmerft  against  her  for  their  restitution.     They 

further  allege  that  the  sale  to  their  ancestor  was  valid,  and 

aver  that  the  judgment  of  the  plaintiff  against  her  husband 

was  obtained  through  fraud.     The  plaintiff  then  amended 

Jber  petition,  elaiming  to  be  paid  the  amount  of  her  judgment 

by  preference  out  of  the  price  for  which  the  slaves  in  dispute 

had  been  sold  subsequently  to  the  inception  of  this  suit. 

The  claim  in  reconvention  appears  to  have  been  abandoned. 

The  questions  thus  raised  were  submitted  to  a  jury,  whose 

verdict  being  in  favor  of  the  plaintifi^  (he  court  decreed  that 

the  defendants  should  satisfy  the  judgment  of  the  plaintiff 

against  her  husband  out  of  the  proceeds  of  the  property 

in  their  hands,  and  recognized  the  validity  of  her  legal 

mortgage  on  said  property.     The  defendants  appealed. 

The  defendants  rely  mainly  on  the  principles  established 
in  8  Mcartm,  JV*.  jS.,  459,  and  4  Lawriana  Reports^  422,  and 
contend  that  a  judgment  obtained  by  the  wife  against  her 
husband  may  be  impeached  by  the  creditors;  and  that  in  an 
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Wbrxkh  DisT.  hypothecary  action  against  third  possessors,  if  fraud  be 
September,  \%$6.  alleged,  the  burden  rests  on  her  to  show  the  genuineness 

rASTin.  of  her  claim, 
simir?  Hsiiu.  The  fairness  of  the  judgment  first  obtained  by  the  plaiDtiff 
Where  the  against  her  husband  was  put  in  issue  in  this  case,  and  the 
jttd^meDt  of  se-  j^^y  found  in  support  of  it.  The  evidence  in  the  record 
D^^^"obuun^  shows  that  she  did  bring  some  property  into  the  marriage^ 
b^  the  wife  a-  consisting  of  horses,  horned  cattle,  and  furniture.  Whether 
fand'  is  nut  at  it  was  worth  one  thousand  and  fifty  dollars  or  less  is  left  per- 
itaue,  and  the  jjj^pg  doubtful,  because  the  value  of  the  diflerent  articles  is 

jury  find  m  sup-        ^  ' 

Dort  of  it,  their  not  detailed.  But  (he  jury  appears  to  iiAve  been  satisfied 
be  dlwegarded,  ^CLt  the  first  judgment  was  fair,  and  we  are  not  enabled  to 
even  iirhere  the  correct  their  finding. 

endenoe        ap-  o 

pears  doabtfui  Some  of.thc  evidence  upon  which  the  jury  came  to  that 
amoutu  °^  for  result  was  objected  to,  and  a  bill  of  exceptions  was  taken. 
rendered'^  ^"  ^^  ^®  contended  that  parole  evidence  was  inadmissible  to 
Parole  eyi-  show  the  amount  of  property  brought  into  marriage,  where 
8i?irto"ho«Mhe  ^^®  witnesses  declared  that  there  was  evidence  of  a  higher 
amount  of  pro-  character.     We  do  not  find  it  positively  proved  that  there 

perty      brought  .  f  ''     '  . 

intomarriage  by  was  a  Written  memorandum  or  mventory  taken  at  the  tune 
whenThewitnVs^  of  the  marriage.  The  supposed  existence  of  such  a  docu- 
ses  speak  of  writ-  nient"  rests  mainly  on  hearsay,  and  as  the  property  consisted 

ten  evidence  ex-  ^  -^  . 

isting  in  relation  of  moveables,  except  a  tract  of  land  not  now  in  controversy, 
riTed*     ^^etr  we  think  the  court  did  not  err  in  admitting  the  evidence. 
tSr  focP  frcmf      Whether  the  sale  from  Labauve  to  Eastin  was  banAfide^ 
hearsay.  or  intended  merely  to  secure  the  latter  the  payment  of  a  debt 

mortn^  of^Se  ^"^  ^^^  ^Y  ^^  vendor,  does  not  appear  to  us  material  in  this 
wife  attach  to  case.  The  legal  mortgage  of  the  wife  appears  to  have  at- 
the'  sale,  the  tachcd  before  the  sale,  and  as  the  judgment  of  the  District 
^ct  to^\t^  on  Court  merely  gives  effect  to  her  mortgage,  we  are  not  satisfied 

the  property  in  i\^^i  \i  ^^g  erroneOUS. 

the  hands  of  the 

vendee. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiSrmed,  with  costs. 
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WkSTBRH  D18T. 

Septembei\  19S6. 


BREAUX 

BREAUX  V8,   martin's   HEIRS.  jiabtin's  Hbibs. 


APPXAL    FAOM  THE   COURT   OF   THE   FIFTH   JUDICIAL   DISTRICT,   THE    JUDGE 

OF    THE    8ETENTII    FRESIDING. 

Where  a  cause,  afler  issue  joined,  is,  by  a  coDsent  rule  of  court  referred  to 
two  persons  named  by  the  parties,  with  power  to  choose  an  umpire,  they 
will  be  considered  as  arbitrators^  whose  decision  is  final  in  the  case,  and 
which  is  to  be  made  the  judgment  of  the  court. 

The  award  of  arbitrators  is  not  liable  to  be  excepted  to,  for  want  of  precision 
in  stating  the  facts  on  which  it  is  grounded,  as  in  case  of  the  reports  of 
exports  and  auditors  of  accounts.  '  The  article  455  of  the  Code  of  Practice 
does  not  apply  to  the  awards  of  arbitrators. 

This  is  an  action  instituted  against  the  defendants  for  the 
sum  of  six  hundred  and  thirty-three  dollars  and  fifty  cents, 
which  the  plaintiff  alleges  was  due  to  his  deceased  wife  from 
Andr^  Martin,  pere,  now  deceased,  on  sundry  notes  and  small 
accounts  of  long  standing.  The  plaintiff  sues  as  heir  of  his 
wife.  She  was  the  daughter  of  the  deceased  ancestor  of  the 
defendants. 

The  defendants  admitted  the  signature  of  their  deceased 
ancestor  to  the  notes  mentioned  in  the  petition  ;  but  denied 
that  he  was  in  any  way  indebted  to  the  plaintiff's  wife  at 
his  death. 

The  defendants,  on  the  contrary,  aver  that  the  succession 
of  the  plaintiff's  wife  w^s  and  is  indebted  in  the  sum  of  eight 
hundred  dollars  for  the  price  of  a  slave,  given  to  her  by  their 
said  ancestor.  They  pray  that  the  plaintiff's  demand  be 
rejected  and  that  they  have  judgment  in  reconvention  for 
the  sum  of  eight  hundred  dollars. 

When  the  cause  was  thus  at  issue,  by  consent  of  parties, 
a  rule  was  entered,  that  it  be  submitted  to  two  gentlemen  of 
the  bar,  with  power  to  choose  an  umpire,  as  referees. 

The  referees  reported  into  court  that  they  had  carefully 
examined  the  evidence  adduced  by  the  parties,  and  find  that 
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Wimmv  Dirt,  at  the  time  that  Andrg  Martin,  p6re,  died,  he  was  iDdebted  to 

s^^^mber^issA.  ^jjg  plaintiflTs  Wife  in  the  sum  of  thirty  dollars ;  and  that  the 

•BBAvx       defendants,  through  error,  have  since  that  period  paid  to  the 

xAmnii^niBs.  plaintiff  one  hundred  and  fifty  dollars,  leaving  a  balance  due 

to  them  of  one  hundred  and  twenty  dollars,  for  which  they 
ought  to  have  judgment. 

The  plaintiff's  counsel  filed  his  exceptions  to  the  report  or 
award,  alleging  that  it  was  not  made  with  the  precitiom 
required  by  law,  to  enable  the  court  to  determine  whether 
they  acted  properly  in  rejecting  or  admitting  various  items 
on  both  sides,  and  to  judge  of  the  correctness  of  the  report. 
The  exceptions  were  overruled  and  judgment  entered  for 
defendants,  in  conformity  with  the  award  of  the  referees. 
After  excepting  to  the  opinion  of  the  court  the  plaintiff 
appealed. 

Sinum,  for  the  plaintiff. 
CraWf  contra. 

Mfartbif  /.,  delivered  the  opinion  of  the  court. 

After  this  cause  was  at  issue,  a  rule  of  court  was  entered. 
Where  tenue,  referring  it,  by  consent,  to  two  members  of  the  bar  named  in 
ed,  if  by  a  eon-  the  order,  with  power  to  choose  an  umpire,  if  necessary. 
SSlSrf  to'^uro  ^^  exception  was  taken  to  their  report  by  the  plaintiff,  oo 
nenoni  named  the  ground  that  it  was  not  made  with  sufficient  ^ednd»  to 
vidi  power  to  enable  the  court  to  judge  whether  they  acted  properly  in 
piraT^tbey  vTii  rejecting  the  plaintifi^'s  claim,  or  in  allowing  that  of  the 
o^Srate^^  defendants.  The  exception  was  overruled,  and  from  judg* 
whote  deeisioQ  ment  rendered  therein  the  plaintiff  appealed. 
eue,"imd"which  ^"^^  exception  was  evidently  grounded  on  the  ortieje  ASS 
th  ^  iment  of  ^  ^  ^^  ^  iVocttce,  respecting  reports  of  auditors  of 

tbe  oourt  acCOUnts. 

The  Code  mentions  experts,  auditors  of  accounts  and 
judicial  arbitrators  as  persons  called  Upon  to  aid  in  or  to  efifect 
the  settlement  of  claims.  It  is  silent  as  to  referees  or  their 
duties.     Code  of  Ptaeticey  articles  441 .  2,  3  and  4. 


\ 


OF  THE  STATE  OF  LOUISIANA.  801 

The  rule  in  this  case  speaks  of  r«/ereas.     It  is  not  made  WEannHDisr. 
with  reference  to  carper/^,  for  these  are  called  in  to  afford  ^^pteniber,  isr^a. 
information^  as  persons  versed  in  the  knowledge  of  some  art,         ditch 
science  or  .profession.     The  persons  to  whom  this  reference    ^,j,^^ROj,ig 
was  made,  in  the  case  before  us,  were  not  experts  in  this      cubator. 
sense  of  the  word.     Code  of  Practice^  artick  441. 

They  were  not  auditors  of  accounts,  for  these  have  no  need 
of  any  umpire.  Their  duty  is  only  to  examine  and  slate  an 
account.     Ibid.  442. 

The  persons  to  whom  this  reference  was  made  were     I'he  award  of 

,  ,        ,  111  -n  arbitrators  is  not 

appomted  by  the  parties  and  not  by  the  court.  Experts  are  liable  to  be  ex- 
appointed  by  the  latter,  and  so  are  auditors.  Judicial  arbi-  ^a^nt**o/°preci- 
Irators  are  chosen  by  the  parties.     Ibid.  444.  sjon  in  stating 

It  IS  then  correct  to  say  that  the  referees  in  the  present  which  it  is 
case  were  neither  experts  nor  auditors  of  accounts,  but  arbi-  SsTo/the^r^ 
trators,  mutually  chosen  by  the  parties  themselves.     The  v^^  of  experts 

•^  ''  '^  and  auditors  of 

article  of  the  Code  of  Practice,  on  which  the  exception  of  the  accounts.  The 
plaintiff  is  grotknded,  speaks  only  of  auditors  of  accounts,  and  codeof  Practice 
cannot  be  extended  to  arbitral ors.       The   District   Court  ^o^f  °o*  ^vvh 

to  the  award  ox 

the^fore  correctly  overruled  the  exception,  as  inapplicable  arbitrators. 
to  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


DITCH  V8.  Wilkinson's  curator. 

APPXAL  FROM  THK  COVKT  OF  PKOBATES  TOR  THE  PARI8B  OF  ST.  KAEY* 

An-  ACtioii  for  serFices  d<me  as  a  laborer  or  aeryant^  for  wajrea,  mast  be- 
brought  within  a  jenx  after  the  eervico  is  rendered.  A  continui^  of 
senriees  does  not  prevent  prescription  from  ronninsr. 

A  Terbal  acknowledgement  of  a  person,  that  he  intended  to  give  the  plaintiff" 
a  certain  sam,  as  a  compensation  for  her  services,  will  not  repel  the  ple& 
of  pre«cription. 
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HITCH 

wtLKiJiton'n 

COkATOR. 


Wirmtsr  Dist.  ^  declaration  made  by  a  party  to  a  third  person,  that  he  was  under  a 
SeptfrnbeTf  18S6.      moral  obIij(ation  to  pay  the  plaintiff  for  services  rendered,  and  mentioned 

a  sam  that  he  intended  to  give  her,  is  not  binding,  when  made  out  of  the 
presence  of  the  person  in  whoso  favor  it  was  made. 

The  plaintiff  claims  the  sum  of  sixteen  hundred  and  eighty 
dollars,  for  her  services  rendered  to  the  deceased,  Samuel 
Wilkinson,  as  house-keeper  and  sole  manager  of  his  domes- 
tic concerns,  for  nine  years  and  four  months,  up  to  the  time 
of  his  death,  at  fifteen  dollars  per  month.  She  alleges  she 
has  claimed  this  sum  from  the  curator  of  the  estate  of  the 
deceased,  who  refuses  to  allow  it,  wherefore  she  prays  for 
judgment. 

The  defendant  pleaded  a  general  denial;  and  further 
averred,  that  if  the  plaintiff  resided  with  the  deceased,  it  was 
as  an  adulterous  concubine,  and  that  her  maintenance  was 
more  than  compensation  for  her  services.  He  further  pleaded 
the  prescription  of  one  year. 

Witnesses  were  produced  by  the  plaintiff,  who  testified 
that  she  rendered  great  services  to  the  deceased,  in  keeping 
house,  making  clothes  for  the  negroes,  and  taking  care  of 
the  young  negroes  and  his  domestic  affairs.  It  appeared  the 
plaintiff  had  a  husband  living  when  she  went  to  live  with 
Wilkinson.  They  were  never  married.  Wilkinson  was 
heard  to  say,  shortly  before  his  death,  that  he  considered 
himself  bound  to  compensate  the  plaintiff  for  her  services^ 
which  were  proved  to  be  worth  from  ten  to  twelve  doUaiB 
per  month,  exclusive  of  her  maintenance. 

^^  A  witness  proved  that  Wilkinson,  a  short  time  before  his 
death)  stated  to  him  (witness)  that  he  and  the  plaintiff  were 
going  to  separate^  and  that  he  was  going  to  give  her  one 
thousand  dollars  and  a  likely  negro." 

On  the  trial  the  plainiifi'^s  counsel  introduced  a  witness 
to  prove  that  Samuel  Wilkinson,  deceased,  during  his  life 
time,  and  a  short  time  before  his  death,  acknowledged  that 
he  was  indebted  to  the  plaintiff,  which  was  objected  to  by 
the  defendant's  counsel,  on  the  ground  that  no  oral  admissicui 
of  a  debt  can  bar  prescription,  and  that  parole  evidence  of 
such  fulmission  is  illegal  and  inadmissible.    The  objection 
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DITCH 

wiumfBoir'i 

CVBATOR. 


was  overruled  and  the  testimony  received.    The  defendant's  WwmK  Dmt. 
counsel  took  a  bill  of  exception  to  the  decision  of  the  court.  Sepiemba,  isae. 

It  was  admitted  that  Wilkinson  died  the  Slst  of  December, 
1834.     The  petition  was  filed  in  this  case  the  2d  July,  1835. 

The  plea  of  prescription  was  rejected ;  and  the  Probate 
Judge  decided  that,  by  reason  of  the  acknowledgment  of 
said  Wilkinson,  a  few  days  before  his  death,  he.  was 
indebted  to  the  plaintiff  in  the  sum  of  one  thousand  dollars, 
judgment  should  be  rendered  in  favor  of  her  for  that  sum. 

The  defendant  appealed. 

Leuns^  for  the  plaintiff. 

1.  The  sum  allowed  by  the  judgment  is  shown  to  have 
been  acknowledged  by  the  deceased  to  be  due  to  the  plaintiff 
for  her  services.  This  much  at  least  is  owing,  and  the 
judgment  must  stand. 

2.  Prescription  cannot  avail.  It  ceased  to  run,  and  was 
interrupted  by  the  acknowledgment  of  Wilkinson  that  he 
owed  the  plaintiff.  Louisiana  Code,  articles  3486,  3516,  17 
and  18. 

3.  A  continuity  of  services  prevents  the  wases  during  the 
first  year's  services  from  being  barred  by  prescription.     4 

Reports,  128-9. 


MorsSf  for  the  defendant. 

1.  A  concubine  cannot  receive,  by  donation,  inter  vioos  or 
mortis  causay  any  immovables,  and  only  of  movables  not 
exceeding  one  tenth  part  of  the  estate  of  the  donor.  Loms- 
itsna  Code,  article  1468. 

2.  This  is  a  claim  for  services  which  is  barred  by  the 
prescription  of  one  year.  A  continuity  of  services  does  not 
prevent  prescription  from  running.  6  Martin^  JV*.  S,  228. 
5  Louisiana  Reports j  15. 

3.  The  parole  admission  of  an  account  does  not  prevent 
prescription,  on  a  claim  for  workmen's  wages,  claims  of 
servants.     3  Martmy  JV.  S.,  707. 

4.  Prescription  of  an  account  for  services  rendered  by  a 
servant,  workman,  or  laborer,  for  wages,  continues  to  run. 
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DITCH 

WILKIUflOVHl 
CUKATOR. 


WisTBAHDrsT.  annually,   against  it,   unless  there  has  been  an  account 
September,  1836.  acknowledged,  a  note  given,  or  a  suit  instituted.     Lauitiagui 

Code,  S499, 8500.    S  Martin,  JV.  S.,  707.    8  Martin,  Jf.  S., 
492.     1  Louisiana  Reportt,  268.     2  lUd.  382. 

5.  The  authority  relied  on  by  the  plaintiff's  counsel  in  4 
Lomnana  Reports,  128-9,  relates  to  clerks'  hire  or  wages. 
It  is  governed  by  the  article  3503  of  the  Lovmana  Code, 
which  says  nothing  about  prescription  running,  though 
there  be  a  continuity  of  services.  That  case  is  different 
from  this. 


Martin,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  a  sum  of  money  for  her  wages  as  a 
servant  or  house-keeper,  during  the  period  of  upwards  of 
nine  years. 

The  defendant  pleaded  the  general  issue ;  and  that  the 
plaintiff  was  the  concubine  of  the  deceased  Samuel  Wilkin* 
son,  and  as  such  was  not  entitled  to  wages ;  her  services  being 
compensated  by  her  support.  Prescription  of  one  year  was 
also  pleaded.  There  was  judgment  in  favor  of  the  plaintiff 
for  one  thousand  dollars,  and  the  defendant  appealed. 

The  services  of  the  plaintiff  in  the  various  branches  of 

An  action  for  house-keeping  were   proved.      The  concubinage  was  not 

rubwer^orter-  established  by  the  evidence  in  the  case,  and  if  it  had  been, 

▼ant,  for  wages,  j^  could  not  have  affected  or  diminished    her  claim  for 

must  be  brought  .        ^        i         i_ 

vithin  a^year  af-  Compensation  for  the  above  services. 

rendered!^^^A      The  plea  of  prescription  certainly  attaches  to  her  claim, 

continuity  of  sei^  cxcept  for  the  scrvices  rendered  the  year  preceding  the  death 

Tices   qoes    not  "^  ^  *  o        ^ 

prevent      ore-  of  Wilkioson,  with  whom  she  lived.     The  Code  requires  an 
runmng?     "*"*  action  for  services  of  this  kind  to  be  brought  within  a  year, 
A  verbal  ac-  and  exptessly  provides  that  a  continuity  of  the  services  does 
of  rp^filJat  not  prevent  prescription.     Louisiana  Code,  3499,  3500. 
he  intended  to      T|jg  Court  of  Piobatcs,  howcyer,  was  of  opinion  that 

give  the  piAintitf  '  '  * 

a  certain  sum  as  judgment  could  be  given  for  the  sum  of  one  thousand 
for^her^MT^ccs!  dollars,  on  a  declaration  of  the  deceased  that  he  was  under 
rtie\ica^of"'>rc-  strong  moral  obligations  to  requite  her  services  and  intended 
scription.  to  give  her  that  sum.     This  declaration  cannot  avail  the 
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plaintiff  in  repelling  the  plea  of  prescripiiony  because  it  was  WesteritDist. 
made  orally.     3  Martin,  JV.  S.,  707.  September,  im. 

It  cannot  be  considered  as  a  new  promise,  as  it  was  not         ou^e 
made  to,  or  in  the  presence  of  the  plaintiff.     Had  it  been,  it  KKifFK?8HnB8. 
should,  perhaps,  have  been  disregarded,  as  proven  by  one     a  declaration 

witne«only.  .Ta'thiSiS 

The  services  of  the  plaintiff  are  proved  to  be  worth  twelve  ^^^  **®  ^*?  ^' 

111  1  1  aepa  moral  ob- 

dollars  per  month,  and  she  is  entitled  to  recover  the  amount  ligHtion  to  pay 
due  to  her  at  this  rate,  for  the  last  year.  8er7ioe8"rendei^ 

ed,  and  mentioa- 
ed  a  sum  that  he 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  intended  to  ^we 
judgment  of  the  Court  of  Probates  be  annulled,  avoided,  and  ing'  when  made 
reversed:  and  proceeding  to  give  such  judgment  as,  in  our  SI^,5eeof  theper^ 
opinion,  should  have  been  given  in  the  court  below,  it  yis  son  in  whose  fa- 
ordered,  adjudged,  and  decreed,  that  the  plaintiff  recover 
from  the  defendant  one  hundred  and  forty-four  dollars,  to  be 
paid  in  due  course  of  administration  of  the  succession  of  the 
deceased,  with  costs  in  the  Probate  Court,  those  of  the 
appeal  tp  be  paid  by  the  plaintiff  and  appellee. 
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GALE  V8.  Kemper's  heirs. 

APPEAL   FEOM   TBJB   C0I7KT   OF   THE   FIFTH   JUDICIAL   DISTRICT,  THE   JVDOE 

THEREOF   PRESIQING. 

When  a  note  ia  payable  at  a  particular  place,  a  personal  demand  on  the 
drawer  cannot  always  be  made,  and  is  not  required.'  It  is  sufficient  if 
the  demand  is  made  of  any  persons  at  the  place  designated. 

A  notary  is  not  required  to  make  a  demand  of  payment,  protest  or  service 

of  notice  in  the  presence  of  witnesses.    They  are  only  to  attest  his  entry 

and  record. 
A  notice  of  protest  is  properly  directed  to  the  principal  and  nearest  post 

offi4»  to  the  residence  of  the  endorser,  when  there  are  more  than  one  in 

the  parish. 
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Wsmav  Divr.  ^  latent  unbigatty  may  be  explained  bj  parole  evidence.    So  the  certificate 
September,  1836.      of  a  notary  ii  not  an  authentic  act,  and  may  be  explained  by  parole 
OAU  testimony. 

'^'  New  trials  may  be  granted  ex  oMew%  in  the  sound  discretion  of  the  court. 

KniPxn's  Kins.  i       ^  ^ 

This  is  au  action  against  the  widow  and  heirs  of  the  late 
Nathan  Kemper,  deceased,  to  recover  from  them  the  amount 
of  the  following  promissory  note,  on  the  endorsement  of  their 
ancestpr. 

«' Parish  of  St.  Mary,  April  1,  1829. 

^'Twelve  months  after  date  I  promise  to  pay  Nathan 
Kemper,  or  order,  at  the  office  of  discount  and  deposit  of  the 
Bank  of  the  United  States,  in  New-Orleans,  one  thousand 
dollars,  value  received.  «  F.  T.  HUDSON. 

**  Pay  to  the  use  of  Levi  H.  Gale. 

(Endorsed)  *^  Nathan  Kemper." 

The  defendants  admitted  their  ancestor's  endorsement,  but 
denied  their  liability  for  want  of  proper  demand  and  legal 
notice  of  protest. 

The  cause  was  tried  on  these  pleadings  and  issues. 

The  notary  states  in  his  certificate,  dated'  the  Sd  April, 
1830.  *^I  gave  advice  of  the  protest  to  F.  T.  Hudson  and 
N.  Kemper,  by  notice  in  writing,  of  even  date  with  said 
protest,  which  I  put  into  the  post  office,  addressed  to  them 
respectively,  at  the  parish  of  St.  Mary,  Liouisiana ;  and  again 
on  the  5th  (the  4th  being  Sunday,)  I  delivered  to  Levi  H. 
Gale  and  L.  Millaudon,  the  endorsers,  of  all  of  which  I  make 
this  record  in  the  presence  of  D.  L.  M'Kay  and  D*  O. 
Hinks,  witnesses.  The  original  is  signed  by  D.  O.  H.  and 
D.  L.  M.  «  G.  R.  STRINGER,  Notary  Public.* 

The  testimony  of  the  notary  and  his  clerk,  taken  on 
commission,  shows  that  the  notices  of  protest  were  put  in 
the  post  office  at  New-Orleans,  and  directed  to  the  parish  of 
St.  Mary,  on  the  day  of  protest.  This  testimony  was 
excepted  to  as  attempting  to  prove  something  contradictory 
to  a  written  instrument  by  parole.    It  was  shown  that  lettera 


OF  THE  STATE  OF  LOUISIANA.  tfft 

directed  to  the  parish  of  St.  Mary,  generally,  would  arrive  at  WxstkvnDist. 
Franklin  which  was  the  nearest  ofl5ce  to  the  residence  of  the  September,  i836. 
maker  and  endorser  of  the  note.     But  it  also  appeared  there         galk 

KSXnu'S  HXIBS. 


was  another  post  office  in  the  parish,  though  the  principal  one  '^' 


18  at  Franklin,  the  parish  seat. 

Judgment  was  rendered  for  the  plaintiff  for  the  amount  of 
the  note,  against  the  widow  of  the  deceased  for  one  half, 
and  against  eight  heir^  for  the  other  half,  each  one  for  bis 
virile  share.     The  defendants  appealed. 

Braumsorif  for  the  plaintiff, 

1.  Urged  the  affirmance  of  the  judgment  below.  The 
defendants  were  duly  notified  of  the  endorsement  of  their 
ancestor,  and  liability  under  it. 

2.  The  demand  was  made  at  the  place  where  the  note 
was  made  payable,  in  a  proper  manner,  and  duly  protested 
for  non-payment.     Chitty  on  BUU^  page  333,  and  note. 

Sphmef  for  defendant. 

1.  The  notice  of  protest  is  not  sufficient  to  bind  the 
endorser.  It  is  not  stated  in  the  certificate  of  the  notary  in 
what  post  office  the  notice  was  placed  to  be  sent  to  the 
endorser.     5  Jtfarttn,  Jf.  S^  512.     6  Ibid,  457. 

2.  The  notice  is  defective,  because  it  was  only  directed  to 
the  parish  of  St.  Mary,  generally;  there  are  three  post  offices 
in  the  parish. 

S.  The  demand  for  payment  of  the  note  is  not  properly 
made.     It  is  not  stated  of  whom  the  demand  was  made. 

4.  The  making  of  the  protest,  the  demand  of  payment  and 
the  putting  the  notices  in  the  post  office,  should  all  be  done 
in  the  presence  of  the  subscribing  witnesses.  Louisiana 
Code,  2231. 

5.  The  certificate  does  not  show  that  the  notices  were 
put  into  the  post  office  the  next  mail  day,  after  protest.  1 
JLouisiana  Reports,  125,  513. 

6.  The  protest  of  a  note,  or  bill,  is  an  authentic  act  which 
cannot  be  evidenced  or  supported  by  parole  testimony ;  nor 
conlradicted  or  established  thereby.    Lomsiana  Code,  225& 
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Wmtbiiv  Dist.      7.  Protests  should  be  re^intered  in  the  notary's  office,  and 
September,  \^6.  ^ot  kept  in  loose  sheets.     This  copy  is  not  certified  hy  the 
OALE        proper  person.  ^ 

XKHrBE'SHUlU. 

Martin^  J.,  delivered  the  opinion  of  the  court. 

The  defendants  complain  of  the  judgment  of  the  District 
Court  against  them,  rendered  on  a  promissory  note,  endorsed 
by  their  ancestor,  on  the  following  grounds : 
Pirpt^  The  demand  was  not  legally  made. 
Second^  The  demand,  protest  and  placing  the  notices  in 
the  post  office,  should  have  been  made  in  presence  of  the 
witnesses. 

Tlurdy  The  certificate  of  the  notary  does  not  state  in  what 
post  office  the  notices  were  put. 

Fourth,  The  notice  of  protest  was  improperly  directed  to 
the  parish  of  St.  Mary,  when  there  are  toveral  post  offices  in 
that  parish. 

Fifth,  The  certificate  does  not  state  that  the  notices  of 
protest  virere  put  into  the  post  office,  in  due  time. 

Sixth,    That  the  protest  is  an  authentic  act  which  cannot 
be  proven,  contradicted  or  eked  out  by  parole  evidence. 
Seventh,  That  a  new  trial  was  improperly  granted. 
Eightli,  The  heirs  are  nine  in  number,  and  each  of  them 
is  pnyabie  at  a  is  decreed  lo  pay  one  eighth  of  half  of  the  whole  debt. 
r^TlI>*rar""d^-      I.  The  note  was  made  payable  at  the  office  of  Discount 
mand    on    the  and  Deposit  of  the  Bank  of  the  United  States,  in  the  city  of 
always  be  made,  New-Orleans,  and  the  protest  states  that  demand  was  made 
red/'iUsluffi-  ^bere  from  the  proper  officer.    When  a  note  is  payable  at  a 
eient  if  the  de-  particular  place,  a  personal  demand  on  the  drawer  or  maker, 

mand  ib  made  o(  ^  .,,  ,.  .,w-^ 

any  ncrsons  at  cannot  always  be  made,  and  is  not  required.  It  suffices  to 
^e^jlace  desig-  j^^^^  ^^^  ^^^  ^^  ^^^  persous  there.     ChUty  on  Bills,  SSS, 

A   notary   is  Cttld  flOte  f 

Suikra'demand  I^-  The  counsel  has  not  shown,  and  we  are  unacquainted 
of  payment,  pro-  ^j^||  j^^y  \^^  requiring  a  notary  to  be  attended  by  witnesses 
notice,  in  the  when  he  makes  a  demand  or  protest,  or  serves  a  notice.  «  In 
S^8**  °They  Speaking  of  the  witnesses,  the  counsel  is  understood  as  referring 
hi8cntrvwid"rei  ^  ^^^^^  ^^^  attest  the  entry  of  the  ifiotary  in  his  .  book. 
eord.  These,  in  our  opinion,  are  called  on  merely  to  attest  that 
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the  entry  was  made  by  the  notary,  and  at  the  time  it  Wsstehn  Dist. 

purports.  September,  I  SSa. 

III.  This  point  will  be  e^ramined  with  the  sixth.  oale 

IV.  The  evidence  sliows,  that  at  the  time  the  notice  was  ebmpkr^bhhrs. 
sent,  there  were  two  post  offices  in  that  parish;  one  in  the  a  notice  of 
town  of  Franklin,  the  seat  of  justice,  and  the  other  at  the  pCTiy^irect«Sto 
Dutch  Settlement.     The  officers  of  the  post  office  have  theprincipaiand 

'    .  t\  en       -mM-  nearest  post  oi- 

attested  that  letters  directed,  generally,  to  St.  Jnaryy  are  fice  to  the  reai- 
always  sent  to  the  former  post  office ;  none  being  sent  to'  the  dorMrl*  whoi 
other,  unless  they  be  specially  directed  thereto.     The  office  ^^^  are  more 

'  J  r  J  than  one  in  the 

at  Pranklin  is  the  nearest  to  the  residence  of  the  endorser  of  parish. 
the  note,  and  the  one  at  which  he  received  his  letters  and 
papers.     The  notice  was  therefore  properly  directed. 

y.  The  certificate  states  that  on  the  day  q/'the  protest,  the 
notary  put  the  notice  in  the  post  office,  directed  to  the 
endorser,  at  the  parish  of  St.  Mary.  This  was  in  time,  and 
as  soon  as  it  could  be  done. 

YI.  No  attempt  has  been  made  to  prove,  contradict,  or  eke  a  latent  ambi- 
out  the  protest,  by  parole  evidence.  The  certificate  states  phJineT^^p*- 
that  the  notice  was  put  in  the  post  office,  directed  to  the  ^le    evidence. 

_  ,  .  •       /.  r<      m,  T     I  So  the  certificate 

endorser,  at  the  parish  of  bt.  Mary.  It  does  not  appear  on  ofa  notary  is  not 
the  face  of  the  certificate,  that  there  is  any  ambiguity  in  Jjl^  ma^b^  «' 
this.  The  ambiguity  which  appears  is  latent,  and  may  be  P^"®*'  .^y  P*" 
explained  by  parole  evidence. 

The  certificate  is  not  an  authentic  act,  in  the  meaning  of 
the  article  of  the  Code,  to  which  the  counsel  refers.  LomS' 
iana  Code^  2256.  The  authentic  act  there  spoken  of,  is  the 
act  which  is  received  by  the  notary,  in  the  presence  of  two 
witnesses,  and  subscribed  by  the  party  or  parties  thereto. 

VII.  New  trials  are  within  the  sound  discretion  of  the  New  trials 
court,  and  may  be  granted  ex  officio.  ^*o#aofiS"£e 

VIII.  The  error  suggested  as  to  the  amount  for  which  ■?*![!**  <i>««retion 

°°       .  of  the  court. 

each  heir  is  liable,    is    evident    on    inspection,    and  the 
plaintiff's  counsel  consents  to  its  correction. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed;  and  proceeding  to  give  such  judgment  as  in  our 

27 


tit. 
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Wbvrbx  Dot.  opinion  should  have  been  rendered  in  the  court  below,  it  is, 
S^>*ember,\sM.  therefore,  ordered,  adjudged  and  decreed,  that  the  plaintiff 
■ojouBsxm  do  recover  of  the  defendant,  the  sum  of  one  thousand  dollars, 
with  interest  at  five  per  cent,  per  annum,  from  (he  3d  day  of 
April,  1830,  until  paid,  together  with  three  dollars,  the  costs 
of  protest,  and  the  costs  in  the  court  below ;  one  half  of 
said  sums  to  be  paid  by  the  defendant,  widow  Nancy 
Whittaker,  and  one  ninth  of  the  other  half  by  each  of  the 
other  defendants,  respectively;  the  plaintiff  and  appellee 
paying  the  cost  of  this  appeal. 


SOJOURNER  vs.    dHARPONTIER. 

ArPBAL   FAOM  TBX   COUKT  OF  THB   FIFTH   Jt7DICIAL  BISTI.ICT,   TRK 

JUDGE   THKEKOF   raBSIOXNO. 

The  parties  to  the  appeal  are  alone  competeDt  to  make  a  atatenient  of  facta* 
and  not  other  persona  who  are  not  cited  in  the  appeal. 

So  where  the  appellant  agreed  with  the  warrantor  that  the  original 
documents  should  be  brought  up  and  read  in  the  Supreme  Cooit,  and 
such  warrantor  was  not  cited:  Held^  that  the  appeal  must  be  dismiased 
on  the  motion  of  the  appellee ;  the  documents  not  being  produced. 

An  agreement  between  the  parties  to  the  appeal,  to  bring  up* the  original 
documents  as  part  of  the  record,  would  be  binding  on  both  parties. 

This  is  a  petitory  action.  The  plaintiff  claims  title  to  two 
tracts  of  land  situated  on  the  Bayou  T^che,  in  the  parish  of 
St.  Mary,  in  the  possession  and  claimed  by  the  defendant 
The  plaintiff  alleges  that  the  defendant  is  cultivating  and 
cutting  timber  from  the  locus  in  quo^  to  his  great  injury.  He 
prays  for  judgment  giving  him  the  land  and  quieting  him  in 
the  possession  thereof  together  with  one  thousand  dollars  in 
damages. 
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The  defeDdant  set  up  title  to  the  land  in  question,  as  WwrnvDm. 
derived  from  A.  Porter  and  J.  Baldwin,  and  cited  them  in  &j»^«"^,i8S6. 

warranty.  «>ioinufBa 

The  warrantors  appeared  and  set  up  title  in  themselves,  '^^ 

and  acknowledge  they  sold  to  the  defendant,  and  support  his 
title.  They  state,  that  one  Joseph  Gerbeau,  who  claims 
land  adjoining  the  locus  in  quo^  has  refused  to  abide  by  the 
boundary  lines  as  established  by  survey,  but  claims  his  line 
by  parallel  lines,  which  has  the  effect  of  depriving  the  war- 
rantors  of  the  land  conveyed  by  them  to  the  defendant 
according  to  the  survey,  &c.  They  pray  that  Gerbeau  be 
made  a  party  to  this  suit,  &c.  Grerbeau  called  .one  William 
Disk's  heirs  to  defend  him. 

Upon  these  pleadings,  and  the  evidence  of  title  produced 
by  the  parties,  the  cause  was  tried  by  the  court.  Judgment 
was  rendered  in  favor  of  the  defendant  for  the  land  in  con- 
test, according  to  the  boundary  lines  by  which  he  claimed  it 
The  plaintiff  appealed.  The  defendant,  Charpontier,  alone 
was  cited  in  the  appeal. 

The  clerk  of  the  District  Court  certified  that  the  record 
contained  a  true  and  correct  transcript  of  the  original  proceed- 
ings in  the  suit  of  Sojourner  vs.  Charpontier,  on  file  and  of 
record  in  his  ofiice;  and  that  said  transcript  contains  a 
correct  copy  of  all  the  evidence  introduced  on  the  trial  of  said 
cause,  except  the  documentary  evidence,  the  originals  of 
which  the  parties  have  agreed  to  take  up  to  the  Supreme 
Court  without  having  them  copied. 

The  appellant  prayed  an  appeal,  returnable  to  the  next 
term  of  the  Supreme  CoUrt  at  Opelousas,  &c. 

The  judge  granted  the  appeal  as  prayed  for^  on  the  appel- 
lant's giving  bond  and  security  according  to  law,  in  the  sum 
of  two  hundred  dollars.     ''  Dated,  26th  December,  1834." 

The  record  of  appeal  was  filed  on  the  16th  day  of  Septem- 
ber, 1835 ;  on  which  day  the  court  met  at  Opelousas  to  hold 
the  annual  tenn. 

.Brownstmy  for  the  defendant  and  appellee,  moved  to  dismiss 
the  appeal  on  the  following  grounds : 


vt. 
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WrnvmsDnr.      L  The  order*  of  the  District  Judge  granting  the  appeal, 
September,  1836.  Joes  not  state  any  day  on  which  the  same  shall  be  returned. 
fojovxHBR        ^*  Because  the  transcript  of  the  record  contains  no  state- 
ment of  facts.  Judge's  certificate,  bill  of  exception  or  asssign- 
ment  of  errror,  apparent  on  the  face  of  the  record. 

3.  The  appeal  is  made  returnable  to  a  court  which  does 
not  exist,  and  not  to  this  honorable  court. 

4.  Because  the  clerk  of  the  District  Court  has  certified  to 
an  agreement  respecting  the  evidence,,  which  he  was  not 
authorized  to  certify ;  and  of  whose  existence  this  appellee 
has  no  knowledge,  and  which  was  never  made  by  him. 

5.  The  appeal  has  been  taken  from  that  part  of  the 
judgment  below  discharging  the  parties  cited  in  warranty  in 
the  said  cause,  because  those  parties  have  not  been  cited  to 
appear  and  answer  to  the  said  appeal,  and  because  the 
appeal  is  irregular,  informal,  and  erroneous, 

Sjdanef  for  the  appellant,  filed  his  affidavit,  stating  that 
A.  Porter,  the  ostensible  defendant  in  this  suit,  being  called 
in  warranty  by  the  defendant,  Charpantier,  did  make  the 
agreement  mentioned  in  the  certificate  of  the  clerk,  thai  the 
original  title  papers  on  which  the  rights  of  the  parties 
depend,  and  on  which  the  suit  was  tried  in  the  District 
Court,  should  be  produced  in  the  Supreme  Court. 

2.  That  the  statement  of  facts  here  produced  by  him,  was 
agreed  to  between  himself  and  Judge  Porter ;  the  original  ol 
which  was  to  be  brought  into  this  court. 

3.  He  further  contended,  that  the  appeal  was  to  be  brought 
up  and  tried  by  agreement,  between  him  as  counsel  for  the 
plaintiff,  and  Judge  Porter,  who  managed  the  defence. 

4.  The  appeal  is  made  returnable  to  the  next  term  of  (he 
Supreme  Court,  which  necessarily  means  the  first  day  of  the 
term ;  and  the  record  was  returned  and  filed  on  that  day. 

•/Iforttn,  /.  delivered  the  opinion  of  the  court. 

The  counsel  for  the  appellee  has  moved  this  court  to 
dismiss  the  appeal  on  several  grounds ;  one  of  which  only,  it 
is  necessary  to  notice. 
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The  clerk  of  the  District  Court  certified,   that  all  the  WssmurOin*. 
evidence  on  which  the  case  was  tried,  is  faithfully  transcribed  September,  1996, 
and  contained  in  the  record,  except  certain  documents  which     sojouRirxB 
the  parties  agreed  should  not  be  copied,  but  that  the  originals   cHiwroirmii. 
should  be  taken  up  and  read  in  this  court. 

As  the  clerk  is  without  authority  to  attest  such  an  agree- 
ment, the  appellant  has  produced  an  affidavit,  averring,  that 
it  was  agreed  between  the  counsel  for  the  appellant  and 
A.  Porter,  who  was  one  of  the  parties  cited  in  warranty,  that 
the  originals  of  the  omitted  documents  should  be  used  on  the     TheDartiesto 

appeal.  the   appeal   are 

The  judgment  in  the  court  below  having  been  rendered  to  make  a^suite- 
against  the  plaintiff  and  in  favor  of  the  defendant  in  posses-  ^^^  ^^  ^^^^ 
sion,  the  former  contented  himself  with  taking  his  appeal  peraons  who  are 
agamst  the  latter  alone,  leaving  him  (the  defendant,)  ^the  appeal, 
choice  10  make  such  of  the  persons  cited  in  warranty  parties     So,  where  tiie 

1  111  ■».T  t  1  »    appellant  agreed 

to  the  appeal,  as  he  chose.     None  were  so  made,  nor  could,  with  the  warran- 
perhaps,  be  made.  ^^  dwa^eSi 

As  the  judgment  appealed  from  is  to  be  reviewed  contra-  ^^^\  ^ 
dictorily  with  the  defendant  and  appellee  only,  it  was  with  read  in  the  Sa- 
him  or  his  counsel  that  a  statement  of  facts  should  first  be  and^such  wu^ 
attempted  to  be  made.  This  was  not  done.  The  transcript  ™^^  ^  ^^ 
which  has  been  brought  up  is  insufficient.  But,  it  is  conten-  the  appeal  must 
ded,  that  this  defect  has  been  cured  by  the  agreement  which  themoUonofthe 
ie  stated  in  the  affidavit.  Had  this  agreement  been  made  JJ^^J^^JJ'^^^ 
between  the  parties  to  the  appeal,  they  would  have  been  ing  produced. 
bound  by  it.     But  this  agreement  took  place  between  the  .  ^°  agreement 

■'  #  °  *  between  the  par- 

appellant  and  one  of  the  warrantors,  against  whom  no  judg-  tiestotheappeai, 

meni  was  given ;  and  no  appeal  was  prayed.     The  defend-  origbaf   Soeu- 

ant  and  appellee,  who  was  not  a  party  to  this  agreement,  JJ®"**  "^Sord^ 

correctly  urges,  that  it  was  as  to  him,  res  alios  €u:t(jL  and  he  is  "^^^^^  ^  biQ<)- 

not  bound  by  it.  ties. 

Let  the  appeal,  therefore,  be  dismissed,  with  costs. 
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Wmtssh  D»t., 

Sepiembm;  1836. 


rUBBT 

V9, 


FRIEB7  V8,   CHRETIEN   ET   AL. 

APPBAI*  rftOM  TBI   GOUftT  OF  TBI   FfFTB   JUDICIAL  DISTRICT,  TBI  JUMI 

TBBEBOT   PILB81DINO. 

The  circumstaiice  of  the  plaintiff  having  proposed  to  take  a  lees  jam  thts 
that  which  he  claims,  to  avoid  a  suit,  and  which  was  not  accepted,  does 
not  preclude  him  from  recovering  the  sum  which  he  legally  provei  to  be 
due  to  him. 

Propositions  or  admissions  for  the  purpose  of  buying  peace,  or  made  to 
avoid  litigation,  are  not  admissible  in  evidence  in  courts  of  common  Uw; 
and  the  adverse  party  will  not  be  allowed  to  avail  himself  of  them  in  the 
courts  of  justice  in  Louisiana. 

The  plaintiff  claims  two  hundred  and  forty  dollars,  which, 
he  alleges,  Gerard  &  Francois  D.  Chretien  justly  owe  him, 
as  a  mechanic;  for  labor  and  services  rendered.  He  alleges, 
that  he  was  employed  by  the  defendants  to  work  as  a 
mechanic,  at  the  rate  of  fifty  dollars  per  month,  and  his 
boarding  allowed  him,  from  the  3d  April,  1830,  until  the  end 
of  the  crop  season.  That  the  defendants  unjustly  discharged 
him  and  threw  Jiini  out  of  employment,  which  injured  bis 
reputation  as  a  mechanic  and  engineer,  to  his  damage  three 
hundred  dollars.  He  prays  judgment  for  bis  wages  aod 
damages,  amounting  to  five  hundred  and  forty  dollars. 

The  defendant  denied  that  the  plaintiff  was  entitled  to  aDj 
part  of  his  account,  because  he  left  their  plantation  without 
any  just  cause,  and  left  his  work  incomplete  and  unfinished, 
by  which  they  sustained  heavy  damages,  and  would  lose  a 
great  part  of  their  crop,  amounting  to  five  thousand  eight 
hundred  and  eleven  dollars,  according  to  an  account  annexed. 
They  pray  that  the  plaintiff's  demand  be  rejected,  and  that 
they  recover  the  sum  claimed  by  them. 

On  the  trial,  the  defendantis'  counsel  asked  a  witness,  "if 
he  was  authorized  by  the  plaintiff  to  propose  to  the  defend- 
ants to  give  him  a  certain  sum  not  to  institute  a  suit ;  and 
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\7hether  he  did  not  make  the  proposition,  and  whether  the  Wsbtsrv  Dist. 
same  exceeded  fifteen  or  twenty  dollars  in  amount."     To.  September,  i836. 
which  question  the  plaintiff's  counsel  objected  as  illegal        trikbt 
evidence:  which  evidence  was  rejected  by  the  court,  and  chbetibk wri- 
the decision  excepted  to  by  the  defendants'  counsel. 

The  cause  was  submitted  to  a  jury,  who  returned  a 
verdict  of  one  hundred  and  fifty-two  dollars  for  the  plaintiff. 
Judgment  was  rendered  in  his  favor  ^gainst  the  defendants' 
confirming  the  verdict.     They  appealed. 

LewU^  for  the  plaintiff,  urged  the  affirmance  of  the 
judgment. 

2.  The  objection  to  the  question  asked  by  the  defendants' 
counsel  of  the  witness  was  properly  sustained :  the  question 
was  illegal  and  the  evidence  inadmissible.  2  Starkie  on 
Eridence^  S7,  note  9. 

Simony  contra, 

Martin^  /.,  delivered  the  opinion  of  the  court.  .tar^^  of"^the 

This  case  is  before  us  on  a  bill  of  exceptions.  ^J^^  ^'^ 

The  defendants  having:  asked  a  witness  whether  he  had  •  **"  «im  thaa 

I  1.111  t    '      -^  1  .         ^""^    which    he 

not  been  authorized  by  the  plamtiff  to  propose  that  they  claims,  to  avoid 
should  pay  him  a  certain  sum,  (fifteen  or  twenty  dollars)  on  tas^noTaMept- 
receipt  of  which  he  would  forbear  instituting  a  siyt  against  ^^  ^°*"  ^^ 
them ;  the  plaintiff  objected  to  the  question  being  answered,  >rom  reooverinr 

J  .1         ,  .      ..  .  .    .      J  the  sum,  which 

and  the  objectidn  was  sustamed.  he  legally  proyes 

,  It  does  not  appear  to  us  that  the  judge  erred.  The  ***^^"®^*^"^ 
question  was  at  least  irrelevant.  Prom  the  circumstance  of  oradmimonsfor 
the  plaintiff  having  expressed  a  willingness  to  accept  a  less  2j|*iJ|*"'^J^  ^ 
sum  than  that  which  he  claimed,  in  order  to  avoid  a  suit,  it  ^^^ .  to  "^oid 
cannot  be  concluded  that,  if  the  proposition  be  ndt  accepted,  not  admissible 
be  is  not  entitled  to  a  verdict  and  judgment  for  the  sum  J^^r^of  ^^m'i 
which  he  legally  proves  to  be  due  to  him.  moniaw.andthe 

_  1  11.1...  adverse      party 

From  a  reluctance  to  embark  m  litigation,  many  are  wUi  uot  be  ai- 
induced  to  submit  even  to  heavy  sacrifices,  in  order  to  avoid  Wmleif^f  them 
the  delays,  expenses  and  vexations  attendant  thereon;  in  -^^^^Loni^- 
oCher  words,  to  buy  their  peace.    To  permit  the  persons  to  «na. 
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WEfTXBKDisT.  whom  such  propositions  are  made   to   avail  themselves  of 

Sefftember,iz$6,  them,  to  the  injury  of  their  adversaries,  would  be  to  shut  the 

BALiiw       door  on  pacification  and  reconciliation,  and  thus  to  perpetuate 

contention  and  strife.     Accordingly,  in  the  courts  of  common 

law,  evidence  of  them  is  inadmissible.    2  StarkU  on  Evidence^ 

Zd  •American  editionj  37. 


vt. 

AjrDEUB'S 
XXXCUTOS. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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BALLEW  V8.    ANDRUS's  EXECUTOR. 

J 

APPEAL    FROM    THE    COURT  OF  PROBATES,  FOR   THE    PARISH   OF  8T.  LANDftT. 

I 

Courts  of  Probate  have  eRclusive  jurisdiction  of  all  claims  for  money 
a^inst  successions  administered  by  an  executor. 

Where  the  principal  and  his  sureties  are  jointly  and  severally  bound,  either 
of  them  may  be  sued  alone  on  the  bond. 

If  the  party  bound  himself,  his  heirs  and  executors,  the  latter  may  be  sued 
on  the  bond  alone.  »■« 

Obligations  arising  from  a  sheriff's  bond,  as  relates  to  the  sureties,  are 
obligations  ex  contractu  and  not  ex  delicto,  even  when  the  bond  is  giveo 
to  cover  damages,  resulting  from  tort*  or  omissions  of  duty  of  the 
principal  therein. 

Conventional  obligations  may  be  superadded  to  those  resulting  from  |9/i» 
or  qiutsi  offences,  and  the  party  complaining  may  resort  to  his  reoiedy 
on  either. 

This  is  an  action  instituted  on  a  security  bond,  execated 
in  1821,  by  Benjamin  S.  Haw,  the  then  sheriff  of  the  parish 
of  St.  Landry,  against  the  executor  of  the  succession  of  the 
late  Joseph  Andrus,  one  of  the  sureties  in  said  bond,  to 
recover  the  sum  of  one  thousand  dollars,  alleged  to  be  owing' 
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to  the  plaintiff,  on  account  of  the  illegal  conduct  of  the  said  WMmint  Dict. 

sheriff,  whilst  in  office.  ^  September,  use. 

^^  '  ■  III  -  •— 

The  plaintiff  alleges,  that  in  the  year  18S1,  in  the  parish 
of  St.  Landry,  Joseph  Andrus,  in  his  life  time,  together  with 
Benjamin  S.  Haw  and  others,  entered  into  a  joint  and  several 
obligation,  by  which  they  bound  themselves,  jointly  and 
severally,  to  the  governor  of  Louisiana,  &c.  in  the  sunii  of 
six  thousand  dollars,  on  the  following  conditions,  after 
reciting  that  the  said  Haw  had  been  appointed  sheriff  of  the 
parish  of  St  Landry :  **  Now  if  the  said  Haw  shall,  after 
entering  into  said  obligation,  well  and  faithfully  execute 
and  make  true  returns,  according  to  law,  of  all  such  writs, 
orders,  and  process,  as  shall  come  into  his  hands  as  sheriff 
aforesaid,  and  well  and  truly  pay  over  all  sums  of  money 
that  shall  come  into  his  hands,  as  sheriff,  to  the  persons 
entitled  by  law  to  the  same,  and  shall  faithfully  do  and  per- 
form all  such  other  duties  as  may  be  required  of  him  by  law, 
then  the  said  obligation  to  be  void ;  otherwise  to  remain  in 
fall  force  and  virtue.'^ 

The  plain  tiff  further  alleges,  that  in  1822,  Richard  Baber,for 
whose  use  he  now  sues,  caused  to  issue  a  writ  of  sequestra- 
tion against  one  Samuel  Fisher,  which  >va8  executed  by  said 
Benjamin  S.  Haw,  as  sheriff,  seizing  and  taking  into  his 
possession  a  negro  boy,  and  so  returned  on  the  writ.  That 
afterwards,  in  (he  year.  1824,  Baber  obtained  judgment 
against  said  Fisher,  and  the  sheriff  was  required  to  deliver 
up  said  negro  boy,  in  pursuance  of  said  judgment,  which  he 
has  wholly  neglected  and  refused  to  do ;  by  reason  whereof 
the  sureties  in  the  said  bopd  became  liable,  and  especially 
the  estate  of  Joseph  Andrus,  deceased,  who  was  one  of  said 
sureties,  is  liable  to  pay  the  sum  of  one  thousand  dollars^ 
and  for  which  the  plaintiff  prays  judgment. 

The  defendant,  as  testamentary  executor  of  Joseph  Andrus, 
deceased,  pleaded  to  the  jurisdiction  of  the  Probate  Court, 
averring  that  it  belonged  to  the  District  Court.  That  the 
suit  was  improperly  brought  against  him,  and  should  have 
been  instituted  against  Benjamin  S.  Haw,  the  sherif);  whose 

28 
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WsmrnHDisT.  acts  were  complained  of;   or  against  the  heirs  of  Joseph 

September,  1836.  Andrus,  who  are  of  age,  &c.     That  this  is  an  action  founded 

,^j^,^^       in  a  tort  or  qwm  offence,  and  is  personal  in  its  nature,  and 

«*•  should  have  been  brought  against  the  sheriff.     He  prays  that 

the  suit  be  dismissed. 

After  hearing  the  parties  on  these  pleadings,  the  Probate' 
Judge  dismissed    the   suit,    at    the  plaintiff's  costs.     He 
appealed. 

Parrottf  for  the  plaintiff,  insisted  that  he  had  two  remedies ; 
one  against  the  sheriff,  as  for  a  tort  or  quasi  offence,  arising 
ex  delicto ;  and  also  an  action  on  the  bond  against  the  surety, 
arising  ex  amiractu, 

S.  The  Probate  Court  is  the  proper  jurisdiction  before 
which  to  bring  suit  for  money  demands  against  an  estate  of 
a  deceased  person. 

s 

Letm,  for  defendant. 

L  The  Court  of  Probates  is  limited  in  its  jurisdiction.  It 
is  a  court  of  special  jurisdiction  for  the  settlement  of 
successipns,  and  cannot  be  extended  to  actions  founded  on 
forto  and  sounding  in  damages.  Code  of  Practice^  9S4-5. 
5  Lovitiana  Reports^  S24. 

2.  This  case  does  not  come  within  the  provisions  of  law 
relating  to  the  jurisdiction  of  the  Court  of  Probates,  but 
belongs  exclusively  to  the  District  CourL  8  LomxiaML 
Reports,  212. 

3.  This  is  in  the  nature  of  a  personal  action  arising  ex 
delictOy  and  should  have  been  brought  against  the  heirs  and 
not  the  executor.      Code  of  Practice,  3,  26  to  40,  120.    6. 
Lomsiana  Reports,  97. 

4.  The  cause  of  action  in  this  case  grows  out  of  the 
misconduct  or  quasi  offence  of  the  sheriff,  a  neglect  of  duty, 
and  not  out  of  a  contract  entered  into  with  the  plaintiff. 
Lofdsiana  Code,  2294-5.  6  Martin,  JV*.  S.,  668,  691,  708. 
11  TouUier,  156-7,  161,  &c. 

5.  This  action  is  prescribed  by  the  lapse  of  one  year. 
Lomsiana  Code,  3501. 
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Martiny  /.»  delivered  the  opinion  of  the  court.  Wmmv  Di«r. 

The  plaintiff  is  appellant  from  a  judgment  sustaining  the  September,  1836. 
defendant's  plea  to  the  jurisdiction  of  the  court.  bauew 

The  suit  was  brought  on  a  sheriff's  bond,  on  which  the      axsrvs'* 
defendant's  testator  was  a  surety.     An  exemption  from  the     ««c«to»- 
jurisdiction  of  the  Court  of  Probates  is  claimed  on    the 
following  suggestions : 

First,  That  the  District  Court  has  exclusive  jurisdiction.  iJ^SJ'e  «d2l 

Second.  That  the  suit  ou^ht  to  have  be^n  brought  against  wje  jorisdiodon 

»i*.r..i  1  1    '       t     ^  of  all  olaimi  for 

the  shenn,  whose  acts  alone  are  complamed  of.  mooej    againit 

Third,  That  it  should   have  been  brought  against  the  ^S^Sli,^ 

heirs,  and  not  the  executor  of  the  deceased  surety.  ezecator. 

Fourth,  That  it  is  an  action  grounded  on  a  tort  or  Jtiow  pri^^JSandhS 

oflence,  and  is  personal  in  its  nature.  wetiet       are 

JoiiitlTaDdaeT€r" 

I.  According  to  the  provisions  of  the  924th  arikle  of  the  ailj  bound,  ei- 
Code  ofPractke,  \Sth  clause,  Courts  of  Probate  have  exclusive  j^^i^^liioii^ 
jurisdiction  of   all  claims  for  money   against   successions  ^  ^"^' 
administered  by  an  executor.  ^^^^  hiifld^ 

II.  The  sheriff  and  his  sureties  were  jointly  and  severally  Wsjieinandex- 

.  .  .  •'    coators,  thelat- 

bound,  therefore  an  action  lies  agamst  either  of  them.  ter  may  be  ned 

III.  The  party  bound  himself,  his  heirs,  executors,  &c.  2Lm.  * 
His  executor  is,  therefore,  suable  on  the  bond.                            Obiintiona  a- 

rV.  It  has  been  decided  by  this  court  that  obligations  aheiHSr^  "bondt 
arising  from  a  bond,  even  when  it  was  given  to  cover  dam-  JSp^iJ***^!^  ^ 
ages  resulting  from  torts  or  omissions,  are  obligations  ex^^n^oa^^cSn- 
conlractu  and  not  ex  delicto.  Poydras  et  al.  vs.  Patin.  5  ex  de&eto,  ereo 
Louisiana  Reports,  324.  u'lS"  !??«  i^i 

•»         '  ^  18  pyen  to  oorer 

Conventional  obligations  may  be  superadded  to  those  damages, remit- 
-which  result  from  torts  or  fuon  offences,  and  the  party  in  omimonsofda- 
whose  favor  they  accrue  may  choose  between  them  and  2a°(hmS™""* 
resort  to  either  remedy.  Conventional 

obligationi  may 
be     superadded 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^>  ^^oae  resoit. 

judgment  of  the  Court  of  Probates  be  annulled,  avoided  and  quad    offencn, 

reversed,  the  plea  to  the  jurisdiction  overruled,  and  the  case  TOipiSSing*^ 

remanded  for  further  proceedings,  according  to  law,  the  »n^|^«orttohis 

defendant  and  appellee  paying  costs  of  the  appeal.  ther. 


tto 
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PATTERBON  V9.   MATFIBLD's  CUEATOE. 


APPBAL   PROH  TBB   OO0&T  OP  PROBATBt   POB  THB  PABIBB  OF  LAPATBTTB. 


A  judgment  of  another  itatet  rendered  nnder  a  statute  reqninnc  '^  notke 
to  be  giTen  to  the  defendant,  will  not  be  enforoed  in  this  state,  whatarer 
may  be  ita  effect  in  that  itate. 

The  judgment  of  another  stale,  regnlarljr  obtained,  when  the  defendant 
had  been  served  with  process,  or  had  otherwise  appeared^  is  ooDcbiaive 
eyidence  of  the  debt  But  the  defendant  must  have  had  doe  notioB 
or  haye  actually  appeared,  to  give  Talidity  to  the  judgment  when  Mied 
on  here. 

Judgments  taken  by  default,  even  when  the  party  has  been  died,  caawot  be 
proceeded  on  by  the  via  exeeuUva. 

This  action  is  founded  on  a  judgment  rendered  in  the 
state  of  Tennessee,  against  the  late  Elisha  B.  Mayfield,  in 
1826. 

The  plaintiff  alleges  that  the  estate  of  said  Mayfield  is 
indebted  to  him  in  the  sum  of  five  hundred  and  three  dollars 
and  forty-four  cents,  being  the  amount  of  a  judgment 
obtained  against  the  deceased  and  others,  in  Giles  county, 
in  the  state  of  Tennessee,  on  motion,  according  to  the  laws 
of  that  state,  at  the  August  term  of  their  Circuit  Court,  in 
1825.  That  he  is  the  owner  of  said  judgment  by  transfer 
from  one  Irby,  who  was  the  plaintiff  therein.  He  prays  for 
judgment  against  J.  B.  Mudd,  the  curator  of  the  estate  of 
Elisha  B.  Mayfield,  for  the  amount  of  said  claim. 

The  curator  denied  that  the  estate  of  Mayfield  was 
indebted  to  the  parties  in  said  judgment,  or  that  any  judg- 
ment  was  legally  rendered  against  him  in  Tennessee.  He 
further  avers,  that  Elisha  B.  Mayfield  resided  in  the  state  of 
Louisiana  from  the  year  1822  until  his  death,  in  183S,  and 
could  not  be  sued  in  the  state  of  Tennessee  ;  that  he  had 
no  notice,  and  could  have  none,  and  never  did  appear  or 
plead  to  said  suit ; '  that  said  judgment  is  in  no  way  binding 
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on  Um,  but  is  illegal  and  of  no  efl^t.     He  prajB  that  the  WitfimDitr. 
plaintiff'8  demand  be  rejected,  with  costs.  September,  issi. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  plaintiff  offered  in  evidence  an  authenticated  copy  of 
a  statute  ot  the  state  of  Tennessee,  empowering  sureties  who 
have  paid  any  debt,  &c.,  to  obtain  judgment  by  motion 
against  the  principal  debtor  in  their  favor,  without  requiring 
any  notice  or  process  of  citation  on  the  party  condemned,  &c. 

He  next  offered  the  record  of  a  judgment  which  one 
6.  Irby  obtained  against  Elisha  B.  Mayfield  and  others,  as 
their  surety,  on  motion  at  the  August  term,  1825,  of  the 
Circuit  Court  of  Giles  county,  in  the  state  of  Tennessee,  for 
the  amount  of  the  sum  claimed ;  also  a  transfer  of  the  same 
to  the  plaintiff.  The  defendant's  counsel  objected  to  the 
introduction  of  this  evidence,  which  objection  was  overruled ; 
the  record  was  received,  and  a  bill  of  exceptions  taken. 

It  was  admitted  Mayfield  lived  in  Louisiana  when  this 
judgment  was  obtained  against  him  in  Tennessee. 

The  judge  of  probates  was,  however,  of  opinion  the 
evidence  was  insufficient  to  authorize  a  recovery,  and  gave 
judgment  for  the  defendant    The  plaintiff  appealed. 

MimUmf  for  the  plaintiff. 

1.  The  judgment  offered  in  evidence  in  this  case  was 
correctly  rendered  in  Tennessee,  according  to  the  statute  ci 
that  state,  providing  for  a  summary  remedy  against  debtors^ 
in  favor  of  sureties  who  have  been  compelled  to  pay. 

S.  The  record  of  this  suit  and  the  statute  are  both  properly 
authenticated  and  are  admissible  in  evidence.  IngersoWs 
JKgest  of  the  Laws  of  the  United  States^  page  76,  section  1. 

S.  Notice  to  the  defendant,  in  proceedings  had  under  this 
statute  of'Tennessee,  is  not  required,  and  the  judgment  is  in 
accordance  with  it 


Oroip,  for  the  defendant 

The  Court  of  Probates  erred  in  receiving  as  evidence  the 
record  and  judgment  from  Tennessee. 
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WwmvDitT.      1.  Because  it  was  rendered  against  Elisha  B.  Mayfield, 

September^  i83g.  ^Jjq  resided  in  Louisiana,  to  whom  no  notice  was  eycr  given 

vATTiBaov     of  any  suit  existing  against  him  in  Tennessee.  ~  5Johmih,it 

xAinuB**        2-  Because  the  judgment,  if  such  was  ever  rendered, is 

cvmATom.      ||Q(  signed  by  any  judge  and  is  null.     5  Jlforfm,  JV.  S,y  105. 

3.  The  law  of  Tennessee,  cited  by  the  plainti^  does  not 
exempt  the  party  claiming  a  judgment  on  motion,  from  the 
necessity  of  giving  the  defendant  notice  of  such  motion. 

4.  The  obligation  sought  to  be  put  in  force  here  must  be 
governed  by  the  laws  of  Louisiana.  4  Martiny  JV.  &,  419. 
7  Martmy  JV.  jS.,  108. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  the  decision  of  the  Court  of 

Probates  rejecting  his  claim,  founded  on  a  judgment  obtaioed 

in  the  state  of  Tennessee  against  the  late  Elisha  B.  Mayfield, 

deceased,  whose  estate  is  administered  by  the  defendant,  as 

curator. 

A  iadgment      The  pleas  Were  nil  debUf  and  that  the  deceased  was,  long 

reDdered^under  before  and  at  the  time  of  the  judgment,  a  resident  of  tbe 

a  rtfctate  requi-  ^^^^  ^f  Louisiana.     That  he  had  no  notice  of  the  suit  and 

nng  DO  nobee  to 

be  giTcn  to  the  did  jnot  appear  therein. 

Dot^enfoTOMi  The  record  and  judgment  of  the  case 'in  the  state  of 
whttewnu^bB  Tennessee  does  not  show  that  the  then  defendant  had  any 
its  effeet  in  thit  notice  of  the  suit,  by  service  of  process  or  otherwise,  or  that 

The  jadcment  ^^  ^ppeared :  neither  does  this  appear  aUunde. 
^  *^^  '^^'      '^  ^  ^^^^  ^^^  statute  of  that  state,  on  which  the  suit  wu 
ed,  whenthe  de^  Instituted,  authorized  judgment  to  be  rendered  on  motion, 
SjtJd'JnA^  without  notice  being  required  to  be  given  to  the  party.   U 
oen,    or    had  ig  not  for  US  to  inquire  whether,  in  that  state,  the  want  of 

otherwiee     ap* 

pewvd,  it  ebn^  uotico  might  be  urged  on  an  appeal  or  writ  of  error,  or 
ofSirdebt  ^but  otherwise.  It  suffices  for  us  to  say  that  the  *<  judgment  of 
the     defendant  another  State,  regularly  obtained,  when  the  defendant  had 

maat  bate  had  i      .  ■  i      i      i 

due  notiee,  or  been  served  with  process  or  had  otherwise  appeared,  is  con- 
pJred,  to  g?Te  elusive  evidence  of  the  debt.  But  the  defendant  must  have 
jiid!ni^t^%^  ^^  ^"®  notice  to  appear,  or  must  have  actually  appeared  to 
■nSonheve.      the  suit,**  or  the  judgment  of  another  state  is  of  no  validity 
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in  this.     1  JTenf  a  Commentaries^  %d  ediiiony  260,  S61,  and  the  Wistem  Ihrr. 
note  to  the  latter  page.  Stpumber,  1886. 

In  cases  in  which  the  party  has  actually  been  served  with        oabun 
process,  but  has  neglected  to  plead,  and  judgment  was  taken      g^^s. 
against  him  by  default,  the  Code  of  Practice  disallows  a    jadrmenu'ta- 
resort  to  the  ma  executwa.     Code  of  Practice,  article  717.  ken  by  default, 

''  even   when   the 

The  Court  of  Probates  decided  correctly  in  rejecting  the  yutj  has  been 
plaintiff's  claim  and  in  giving  judgment  fot  the  defendant,  p^^^eded^on  br 

the  via  execuH^ 
va, 

.  It  is,  therefore,  orde^d,'  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 


CARLIN  V8,   HARDING* 


APPEAL   FKOH  THB  €017aT  OF  THB   FIFTH  JUDICIAL   DISTRICT,  TBB  ^OL  823 

JUDCB   OF   THE    8IYBNTH   PRBBlDINti.  ^    ^*^ 


An  oral  agreement  between  the  plaintiff  and  defendant,  that  as  endorsers 
of  a  note,  each  will  pay  one  half  of  the  entire  sum  for  which  they  are  11»« 
ble,  is  not  annulled  or  suspended  by  a  subsequent  agreement  to  reduce 
the  first  one  to  writing.  i 

The  oral  agreement  was  perfect  and  binding  on  both  parties  when  the 
proposition  to  reduce  it  to  writing  was  made  ;  the  latter  agreement  can 
only  be  considered  as  intending  to  give  a  less  mutable  form  to  the  first 
one. 

This  is  an  action  by  the  second  endorser  of  a  promissory 
note,  discounted  in  bank  for  seven  hundred  dollars,  against 
the  first  one.  Both  endorsements  are  in  blank.  The  bank, 
as  holder  of  the  note,  recovered  a  judgment  against  the 
endorsers  for  the  entire  sum  in  aoUdoy  which  was  satisfied  by 
each  of  them  paying  one  half. 

The  plaintiff  alleges,  that  as  second  endorser  he  is  entitled 
to  recover  the  sum,  which  he  paid  on  said  judgment  to  the 
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WsfTBu  DifT.  bank,  from  the  defendftnt,  amounting  to  foor  hundred  and 
Ssptemder^iwi.  eleven  dollars  and  fifty  cenls,  with  interest  and  costs. 

cAMux  '^^^  defendant  admits  that  be  and  the  plaintiff  endorsed 

,?:__  an  accommodation  note  for  James  Foster,  which  was  dis- 
counted in  bank  for  the  sum  stated,  but  that  it  watf  verbally 
and  specially  agreed  between  them,  that  in  case  the  note 
was  not  paid  by  Foster,  each  one  was  to  pay  one  half  of  the 
amount  thereof  and  divide  the  loss  equally.  That,  in  pur- 
suance of  said  agreement,  he  paid  up  and  discharged  one 
half  of  a  judgment,  interest  and  costs,  which  the  bank 
obtained  against  them  on  said  note.  He  prays  that  the  plam- 
tiff's  demand  be  rejected,  with  costs,  and  for  general  relief. 

Upon  these  pleadings  and  issues  the  case  was  tried  befoie 
the  court  on  the  following  facts,  admitted  in  evidence. 

The  plaintiff  and  defendant  were  the  endorsers  on  an 
accommodation  note  drawn  by  James  Foster,  to  the  order  of 
W.  6.  Harding,  and  endorsed  by  him  and  the  plaintiff  in 
blank,  and  which  was  discounted  for  the  benefit  of  the 
drawer.  A  short  time  before  the  note  became  dae,  the 
parties,  not  knowing  which  was  the  first  endorser,  agreed^ 
verbally^  that  each  would  pay  one  half.  That  previously  to 
this  the  defendant  had  taken  a  mortgage  from  Foster  on  a 
negro  man,  to  secure  him  against  his  endorsement.  Nothing 
waer  said  of  this  matter  at  the  time  of  the  agreement^  but 
shortly  afterwards  the  plaintiff  demanded  of  the  defendant 
a  transfer  of  one  half  of  the  mortgage,  which  the  latter 
refused.  The  former  then  said  he  would  not  consider  him- 
self bound  by  their  first  agreement.  The  defendant  insisted 
on  it,  but  still  refused  the  plaintiff  a  participation  in  his 
mortgage.  It  appeared,  also,  that  the  plaintiff  required  the 
agreement  with  the  defendant,  that  each  pay  half  the  iiote, 
should  be  drawn  up  in  writing,  and  that  defendant  directed 
an  attorney  to  draw  it  up  accordingly,  but  it  was  not  done. 
It  was  in  proof  that  the  mortgage  was  worthless,  the  negro 
being  previously  covered  by  judicial  mortgages  to  a  greater 
amount  than  his  value. 

Judgment  was  given  for  the  plaintiff,  and  the  defendant 
appealed. 
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Splane^  for  the  plaintiff,  contended,  that  as  the  agreement  Wsmur  Ditr. 
between  the  plaintiff  and  defendant,  that  each^hould  pay  September,  i836> 
one  half  of  the  note  endorsed  by  them,  was  intended  and 
contemplated  to  be  in  writing,  the  plaintiff  had  a  right  to 
nvithdraw  from  it  and  did  so,  in  consequence  of  which  it 
was  no  longer  binding. 

2.  The  second  endorser  of  a  promissory  note  is  entitled  to 
recover  the  whole  amount  thereof  from  the  first,  when  their 
names  are  endorsed  in  blsmk,  and  when  he  has  paid,  or  is 
the  holder  of  it. 


T.  H.  LewUj  for  defendant,  said  the  only  question  is, 
whether  a  party  to  a  verbal  contract  can  recede  without  the 
consent  of  the  other.    This  cannot  be  done. 


Jlforljn,  J.,  delivered  the  opinion  of  the  court. 

The  parties  to  the  present  suit  having  endorsed  an 
accommodation  note  for  one  of  their  friends,  and  not  recol- 
lecting which  of  them  was  the  first  endorser,  entered  into  an 
oral  agreement  that  each  of  them  should  support  one  half  of 
the  loss,  if  there  was  any.  The  plaintiff  having  paid  one 
half  of  the  note,  but  discovering  he  was  the  last  endorser^ 
brought  the  present  suit  to  recover  the  money  thus  paid. 
The  defendant  has  appealed  to  this  court  from  the  judgment 
rendered  against  him. 

He  shows  that,  some  time  after  the  agreement  had  been 
entered  into  between  them,  the  plaintiff  required  that  it 
should  be  reduced  to  writing,  to  which  the  defendant 
assented.  This  agreement  was,  however,  never  carried  into 
efiect  by  actually  reducing  it  to  writing.  The  defendant's 
counsel  contends  that  the  district  judge  erred  in  considering 
the  oral  agreement  as  annulled  by  the  subsequent  under- 
standing that  it  should  be  reduced  to  writing,  or  at  least  as 
suspended  until  this  was  done. 

It  appears  to  us  that  the  judge  a  quo  erred  in  his  decision. 
The  oral  agreement  was  perfect  and  binding  on  both  parties, 
-vrhen  the  proposition  to  reduce  it  to  writing  was  made  by 
the  plaintiff  to  the  defendant.     This  proposition,  and  the 
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WnTBRir  Di«r.  asseot  thereto,  must  be  considered  as  made  with  the  view  to 

9^t9iiAer,\9».  secure  the  perfonnaoce  of  the  oral  agreement,  by  giving  to 

junwrr       1^  ^  ^^^  mutable  form,  rather  than  to  annul  or  suspend  iL 

^  Had  the  parties  proceeded  to  the  confection  of  the  writing, 

,  BBB1AI8.      neither  would  have  had  the  right  of  insisting  on  the  change 

TIm  oni  •-  or  alteration  of  an  iota  of  the  airreement.    Neither  could 

perfeetandbind-  msist  ou  any  thing  but  a  correct  and  faiihral  transcnptof 

ti<n,^^ra  ^  ^h®  agreement,  and  in  case  of  a  disagreement  in  this  respect, 

SS^H  to    ^  ^^^^  would  have  to  remain  in  possession  of  the  right  of  eelfr- 

ting  WM  made ;  blishing  the  first  agreement  by  any  evidence  in  his  power,  or 

mentamoiST^  by  an  appeal  to  the  conscience  of  his  advereary.     His  fiulure 

iuurndkurtoriTe  ^^8^^  ^  ^^^  conscquence  of  his  inabOity  to  establish  the 

a  lew  mutable  contract,  not  from  its  being  annulled  or  suspended  by  the 

form  to  the  fint  ,  ,  .  . 

one.  agreement  to  reduce  an  oral  contract  to  wnting* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  ours  be  for  the  defendant  and  appeUanl^ 
with  costs  in  both  courts. 


KNIGHT  vs.   CALLENDER  h,   DBBL0I8. 

APrSAL  FBOM  THB  OOUBT  OF  TBI  FIFTH  JUDICIAi.  DXtTAIGTt    THS  JODOS 

OF   THB   SBVENTH    PBBSIDXNO. 


The  plea  to  the  jmiidiotion  ie  waived  by  pleading  anj  other  gHhaay 
plea* 

Ab-  iiMolTflBt  debtor,  after  ceaio  ftonomniy  is  incapable  of  ■fffitilig  nt 
jadgment,  even  in  the  Sapreme  Court,  ae  appellant  in  a  aaftt  ia  wlaeh 
he  ie  made  defendant 

Where  one  partner  m&kea  a  ceuio  bonarum^  for  himeelf  indiTidonllj,  and  ftr 
the  Jhrmi  the  other  partner  retaining  hie  prirate  capacity,  raaj  be  mm&d 
m  atUtehmeni  for  a  debt  of  the  firm,  on  hia  leaping  the  etate. 

Jndgment  against  a  gamiahee  cannot  be  repiewed  in  the  Sapreme  Coait, 
when  he  ia  not  made  a  party  to  the  appeal. 
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This  action  commenced  by  attachmeiit    Tbe  plaintiff  wistbbh  Din. 
claims  eight  hundred  and  twenty-two  dollars  and  seventy-  s^*enibtr^\9a%» 
eigki  cents  iroiii  tbe  defendants,  who  resided  in  New-Orleans,       %xwn 
and  aitached  a  sum  about  equal  to  his  demand,  in  the  hands  oAjxiKraft  aw 
of  om  Walter  B.  Wilcoxon,  in  the  parish  of  Sc.  Mary,  as  a      duuu- 
debt  due  and  owing  to  tbe  commercial  firm  of  the  defendants. 

The  defendants  excepted  to  the  action ;  1st;,  that  they  are 
residents  of  New«Orieans  and  should  have  been  sued  there. 
Sod.  They  hav«  made  a  cesrio  bonorum^  which  has  been 
accepted,  and  tbe  plaintiff's  claim  put  on  their  bilan. 

The  district  judge  overruled  these  e:!teeptions ;  sustained 
the  attachment,  as  to  CaUender ;  and  as  regards  Deblois,  the 
caase  was  sent  to  the  eaneuno. 

.  The  defendants  further  fdeaded  the  general  issue,  and  that 
a  «yndic  had  been  appointed  to  take  charge  of  their  property 
and  eftcts^  who  had  possession  of  their  books  and  accounts^ 
which  would  show  payments.  They  pleaded  payment  <rf 
one  thousand  dollars. 

The  garnishee  admitted  there  was  a  balance  of  four 
hundred  and  odd  dollars  in  his  hands,  belonging  to  the 
defendants'  firm,  Tbe  plaintiff's  claim  was  admitted ;  as 
also  the  absence  of  Callender  from  the  state,  at  the  time  of 
suing  out  the  attachment.  The  insolvent  proceedings  were 
oflbred  in  evidence,  in  which  it  was  shown  that  Deblois  for 
himself,  individually,  and  for  the  commercial  firm  of  Cat- 
lender  fc  Deblois,  had  made  a  surrender,  which  was  accepted, 
and  the  claim  of  the  plaintiff  placed  on  the  bilan  as  a  debt  of 
thefmL 

Tbe  district  judge  rendered  judgment  in  favor  of  the 
plaintiff,  against  Callender,  for  the  amount  of  the  debt 
claimed,  and  against  the  garnishee  for  the  sum  admitted  to 
be  in  his  hands;  belonging  to  the  firm.  The  defendants 
botfa  appealed. 

jS^pIen^  for  the  plaintiff,  exparU, 

1*  The  exceptions  were  properly  overruled,  both  as  to  the 
domicil  and  sunender.     It  is  shown  that  one  of  the  defend- 


^  i 
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Wnnwi  Dnr.  anta  is  absent  from  the  state,  and  the  surrender  was  made 
scomber,  1836.  ^y  the  Other  one,  alone. 

KMiesr  2.  One  partner  of  a  commercial  firm  cannot  make  a 

cAxtmn  AHs  surrender  for  the  firm ;  nor  is  the  other  partner,  who  is  bound 

DXBXAis.       Jq  jn  foUJiQ^  discharged  from  his  liability  in  consequence  of  • 
such  surrender.     8  Marti$if  JV*.  S.^  676-9. 

Jtfartm,  Jl,  delivered  the  opinion  of  the  court 

The  plaintiflf  instituted  suit  against  the  defendants  as 
partners  in  trade,  for  a  debt  of  the  partnership,  and  attached 
some  funds  and  property  in  the  hands  of  one  Walter  B.  Wil- 
cozon,  one  of  their  debtors,  who  was  made  a  garnishee. 

The  defendants  pleaded  to  the  jurisdiction  of  the  court  on 
the  score  of  commorancy,  they  being  residents  of  a  different 
parish  than  that  in  which  the  suit  is  brought ;  and  after- 
wards, on  a  suggestion  that  they  had  made  a  ceatio  banananj 
which  had  been  accepted,  and  the  claim  of  the  plaintiff 
placed  on  the  bilan ;  they  prayed  for  a  dismissal  of  the  suit 

The  exceptions  were  overruled,  and  the  attachment  against 
Callender  sustained ;  and,  as  respects  Deblois,  the  case  was 
ordered  to  be  sent  to  the  concwr$o. 

The  defendants  next  pleaded  the  general  issue  and  com- 

to  P^i'sation ;  and  that  Deblois  for  himself  and  the  firm,  had 

the  junsdictioQ  made  a  surrender,  which  had  been  accepted,  and  a  syndic 

p^en^nJ     My  appointed. 

other mbwquent      The  District  Court  rendered  judgment  against  Callender 

An  intoiTent  ^^^  ^^^  whole  amount  of  the  sum  demanded,  and  against  the 

debtor,  aftercet-  mmishee  for  the  balance  admitted  by  him  to  be  due  to  the 

Mto  oonoTunu   is  ^ 

incnMbie      of  defendants'  firm,  to  be  applied  to  the  payment  of  the  judg- 

m^tl'^^eren  m  ment  against  Callender.     The  defendants  appealed. 

Ae     Svpreroe      »phe  Statement  of  facts  show  that  the  plaintiff's  claim  was 

Couit  M  Appel-  ^ 

iuit,i&A  saitin  admitted,  and  that  the  cessio  bonorwn  was  made  by  Deblois, 
defeodant  ™*  ^  for  himself  and  for  the  firm,  Callender  and  Deblois.  It  was 
Where  one  pttt-  further  showu,  that  the  defendants  were  commercial  part- 
"**^«o»2»,  *for  J^rs  in  New-Orleans  at  the  time  of  the  surrender  of  Deblois, 


dlSf^  aSS*"fOT  ^^^  ^^^^  Callender  had  left  the  state  at  the  lime  of  issuing 
the  /rw,   ibe  the  attachment. 
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The  plea  to  the  jurisdiction,  was,  in  our  opinion,  waived  Wimmr  Dm'. 
by  the  subsequent  one.     Deblois,  having  made  a  cession  for  September,  i9S6. 
himself  and  the  firm,  had  no  capacity  to  stand  in  judgment   harrib  n  jx. 
in  this  court  as  appellant  from  a  judgment,    which,    if        ^^^ 
erroneous,  must  be  reversed  on  the  application  of  the  syndic,  other  partner  re- 
Tbe  appeal,  as  to  him,  must  therefore  be  dismissed.  Tate'^capMu^i 

Callender  retaining  his  private  property,  the  plaintiff  was  ^^j^^  fop'" 
entitled  to  a  judgment  against  him  personally,  notwithstand-  debt  of  the  firm, 
iDg  the  ccrio  iHmarym  of  the  finn.  Z  X'""^ 

The  iudgment  against  the  garnishee  cannot  be  reviewed     Judgment  a- 

''      *^  o  o  gainst     a     gar- 

in  this  court,  because  he  is  qot  before  us.  niahee  cannot  be 

reviewed  iii  the 
Supreme  Court, 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^  a*partT*to 
judgment  of  the  District  Court  be  affirmed,  with  costs.  the  appeaL 


'HARRIS   ET   AL.   V8.   KNOX. 

JL7PBAL  rftOM  TBI   OOVET   OV  THS  VIFTH  JODTCIAL   DI8TB.ICT,  TBI    JUDOB 

OF    TBB    SBVENTB  r&BSIDXNO. 

The  Bctioii  of  mechaniea,  as  builderB,  brick  layers,  carpenters,  &c.,  who 
imdertake  work  by  the  job,  and  who  do  certain  pieces  of  work  at  different 
times,  is  not  prsscribed  by  the  lapse  of  one  year. 

The  preseription  provided  in  the  article  3499  of  the  Louisiana  Code  does 
not  apply  to  the  actions  of  mechanics  who  do  work  by  the  job. 

This  is  an  action  instituted  by  J.  Harris,  and  the  widow 
and  heirs  of  Nathan  Sargent,  deceased,  who  were  partners 
in  the  brick  making  and  building  business,  to  recover  from 
the  defendant  the  sum  of  five  hundred  and  ninety-seven 
dollars  and  sixty-nine  cents,  for  work  done  by  them  for  the 
latter,  in  their  capacity  of  undertakers,  brick  makers  and 
brick  masons,  and  for  furnishing  materials  for  the  construe- 
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WMnui  Dm  tion  of  ihe  baUding  Chey  undertook,  ai^coiding  to  a  detailed 
^tf'""**'*'^^'  account  annexed. 

UL.  The  defendant  pleaded  a  general  denial,  and  that  if  he 
ever  was  indebted  to  the  plaintiffs  it  has  bng  smce  beea 
extinguished  by  compensation.  He  then  sets  up  MFeral 
detailed  accounts  of  payments  and  articles  furnished  to  the 
plaintifls,  which  is  pleaded  in  compensation. 

He  further  pleadis  the  prescription  of  one,  three,  four  and 
five  years  against  the  piaintiA'  demand. 

The  work  and  labor,  and  materials  famished  by  the 
plaintiflb  is  alleged  and  shown  to  have  been  performed 
between  the  first  of  April,  1825,  and  the  3 1st  of  December, 
1827. 

This  suit  was  brought  the  22d  of  May,  18SS. 

The  district  judge,  after  hearing  the  evidence,  and 
explanations  and  arguments  of  counsel,  examined  the 
accounts  between  the  parties,  and  gave  judgment  in  favor  of 
the  plaintifis  for  the  sum  of  two  hundred  and  seventy-eight 
dollars  and  fifty-six  cents.    The  defendant  appealed. 

Oarkmdf  for  the  plaintiff. 

1.  The  main  question  in  this  case  is  that  of  prescription. 
The  prescription  of  one  year  is  relied  on.  This  is  only 
applicable  to  workmen's  wages,  who  work  by  the  day  or 
month. 

2.  The  plaintiffs  were  a  class  of  mechanics  who  undertook 
work  by  the  job  or  piece,  and  their  claims  for  the  value  of 
their  work  are  not  prescribed  by  the  lapse  of  one  year  or  any 
other  period.  4  JLotttnoaa  Reports,  IIS.  5  Ibid.,  15.  1  Aid., 
266.    6 /&«{.,  591. 

Lems,  for  defendant,  contended  that  the  plaintiflli'  daim 
was  barred  by  the  prescription  of  one  year.  Lomrima  CWa^ 
articUs  3499,  2742. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  tbe  v^ue  of  work  and  labor 
done,  and  materials  furnished,  according  to  the  account 
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aiiiMzed  to  the  sheriflTs  petition.    Judgment  having'  been  wvnnr  Dwr. 
readered  in  favor  of  the  plaintiflb,  the  defendant  appealed.      Sefitan6er,i99t. 
The  only  defence  on  which  he  reKee  in  this  court  is  the  ,^,„„„^,^ 
ppeeeriplioii  of  one  year,  under  article  S499  of  the  Louistana         «•• 

*'^®'  The  action  of 

It  appears  that  the  plaintiffs  are  mechanics  who  undertake  mechaoiei.  m 
to  do  jobs,  and  that  at  different  periodii»  as  detailed  m  the  i^er^oarpenl 
account,  they  were  employed  by  the  defendant  to  work,  not  ^"di^;*  JjJt 
by  the  day  or  the  month,  but  to  do  certain  pieces  of  work,  for  ^7  ^^J^^'  '^ 
which  the  undertaker,  at  the  same  time,  furnished  the  meeetofvorkai 
necessary  materials.  We  are  of  opinion  that  this  case  is  not  iJ^tltpreiaS^ 
one  of  those  contemplated  by  the  article  of  the  code  reKed  ^7  ^^  ^•v^  ^ 

■  one  year* 

on,  and  that  the  plea  of  prescription  was  properly  overruled,  j^  preierip- 
Lomriana  Codty  artiek  8742.  1  Louisiana  Reports^  868.  4  SS'Sf^w 
Laumana  JZ^wrtf,  US.    5  /Md.,  5.    <  Atd.,  59t.  of^die  Loaniana 

Code,  does  not 
apply  to  the  ao* 
tions  of  mediaD* 
iei  who  do  work 


It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the 


judgment  of  the  District  Court  be  affirmed,  with-  costs.  ^  the  job. 


SAROENT^S   HEIRS  9S.   KNOX. 

APPBAL   FftOM  THE   OOVET   OF  THE   FIFTH  JUDICIAL  DHTEIOT,  THE  JUDOV 

OF  TBE  IBTBNTH  PEEaUlNO. 

The  preacription  of  one  year,  as  proTided  in  article  3499  of  the  Looiaiana 
Code,  is  not  applicable  to  claima  for  work  done  by  the  job. 

This  is  an  action  for  work  done  by  the  job,  and  at  different 
times,  by  the  ancestor  of  the  plaintifis,  who  was  a  brick 
mason  and  brick  maker  for  the  defendant.  The  services  are 
alleged  to  have  been  rendered  between  the  Ist  of  February, 
18S0,  and  the  SOth  of  November  following.  The  sum 
claimed  is  four  hundred  and  forty-three  dollars  and  fifty-lSve 
cents,  according  to  a  detailed  account  annexed. 


SS2  CASES  IN  THE  SUPREME  COURT 

WmvBHihfT.      The  defendant  pleaded  a  general  denial ;  that  if  the  [dain- 
September,  1886.  ^fg^  ^ver  had  any  claim  against  him,  it  has  been  extinguished 
^^         by  coropensaiion.     He  then  annexed  a  detailed  account  of 
muEs  BT  ▲£.     payments  and  articles  furnished,  and  prays  that  the  plaintiffi^ 
demand  be  rejected,  with  costs.     He  also  pleaded  the  pre- 
scription of  one  year,  &c« 

The  District  Judge  gave  judgment  in  favor  of  the  plaintiff 
for  part  of  the  sum  claimed.    The  defendant  appealed. 

GarUmd^  for  plaintiff. 

Letetf,  contra. 

BuUardf  /.,  delivered  the  opinion  of  the  court 
Thepreacrip-      This  case  caonot  be  distinguished. from  the  one  against 
mVo^S^d  the  same  defendant  just  decided.    The  same  plea  is  relied  on 
the^^LoaidanR  ^^^^^  similar  circumstauces,  and  the  question  must  recdve 
Code»  is  notap-  the  same  solution. 

plieable  to 

olaims  for  work 

done  bj  the  job.      j^  jg^  therefore,  ordered,  adjudged,  and  decreed,  that  the 

judgment  of  the  District  Court  be  afSrmed;  with  costs. 


cox  vs.  REES   ET   AL. 

APPKAL   FROM   THE    COURT   OF   THE    FIFTH   JUDICIAL   DISTRICT,  TBX 
JUDGE   OF  THE   flEYENTH   PRESIDING. 

The  surety  in  r  mortgage  for  specified  sums,  consisting  of  a  prinotptl  debt 
and  tb^e  interest  accruing  on  it,  is  not  liable  for  a  priTate  account  owing 
the  same  person  by  the  principal  debtor. 

Where  the  creditor  receives  funds  of  hb  debtor,  he  has  a.  right  to  apply  thenoi 
to  the  debts  that  are  doe  and  payable,  in  preference  to  others  md^ 
oneroos,  but  which  are  not  due. 
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So  a  mortgage  debt,  which  the  debtor  had  a  greater  interest  in  paying,  but  WxsnRir  0ist« 
not  being  doe,  is  not  entitled  to  imputation  or  preference  over  one  lees  September^  \%S6. 
onerous,  and  already  due  and  payable.  ^^ 

This  suit  is  instituted  to  recover  from  David  Rees,  as     nsxs  ri 
principal,  and  John  H.  Thomas,  as  surety,  the  sum  of  ope 
thousand  four  hundred  and  ninety-«ight  dollars  and  fourteen 
cents,  as  a  balance  due  on  the  following  account ;  and  also 
a  small  balance  on  another  account. 

^  Col.  David  Rees, 

« 1827.  -     To  N.  Cox,  Dr.'' 

June  16.    To  amount  of  judgmedt  in  favor  of 

N.  Cox, $1498  14 

To  10  per  cent,  interest,  from  Sd  April, 
1816,    to   this  day— 11  years,  2 
iponths,  and  IS  days,  -        .        .   1678  32 
Amount  of  all  costs>         -        -        -       S5  50 


c«      « 


cc       tt 


$3211  96'' 

**  Received  of  Col.  David  Rees,  the  amount  of  the  judg- 
ment as  above  stated  in  an  act  oi  njortgage,  passed  this  day, 
before  the  honorable  Paul  Briant,  judge  of  the  parish  of  Bt. 
Martin.     St.  Martinsville,  16th  June,  1827." 

"JOHN  BROWNSON, 

Attorney  for  N.  Cox." 

The  mortgage  was  executed  of  even  date  with  the 
foregoing  receipt,  on  a  trapt  of  land  and  several  slaves^  vrith 
J.  H.  Thomas,  who  intervened  in  it  as  surety. 

The  above  debt  was  divided  into  two  parts  of  principal  and 
interest  accrued.  The  interest  part,  amounting  to  one 
thousand  seven  hundred  and  thirteen  dollars  and  eighty-two 
cents,  was  made  payable  in  the  act  of  mortgage  in  one  and 
two  years  from  its  date.  The  principal  was  also  divided  into 
two  parts  or  instalments,  payable  in  three  and  four  years^ 
with  ten  per,  cent,  per  annum  interest,  from  the  date  until 

30 


mSBS  XT  AL. 


tS4  CABB3  IN  THE  SUPREME  COURT 

WasTKBir  Dm.  In  the  year  1829,  and  before  any  of  the  instalinenta  were 
September,  1836.  ^\^^  j^^  subscribed  for  shares  of  stock  in  the  Consolidated 
cox  Association  Bank  of  Louisiana,  and  applied  to  the  plaintiff's 

agent  in  St.  Martinsville  to  postpone  the  mortgage,  and  allow 
him  to  nK>rtgage  the  same  property  to  the  bank  to  secure  hiS' 
stock,  on  condition  that  the  two  first  instalments  (embracing 
the  interest  of  the  original  debt,  as  above,)  should  be  paid 
out  of  the  first  moneys  received  from  the  bank. 

The  plaintiff's  agent  agreed  to  this  arrangement;  and 
Thomas,  the  surety,  assented  in  the  following  terms : 

'<  St.  Martinsville,  April  24,  1829/' 
"Mr.  J.  Brownson, 

"Dear  Sir^  Col.  David  Rees  having  proposed  to  pay  off 
the  entire  interest  on  the  Cox  claim,  which  now  amounts  to 
more  than  the  original  debt,  upon  our  agreeing  to  release  his 
negroes,  mortgaged  in  part  for  the  payment  of  that  debt,  I 
beg  to  state  that  I  am  willing  to  that  arrangement,  provided 
the  land  already  mortgaged  continues  to  be  mortgaged  for 
the  original  debt,  and  the  claim  of  Cox  to  have  the  preference 
against  the  land  over  aU  others." 

In  accordance  with  the  arrangement  made  with  the  j^ain^ 
tiff's  agent,  and  the  assent  of  the  surety  in  the  foregoing 
letter,  the  slaves  in  the  mortgage  were  released  in  favor  of 
the  bank,  but  retained  on  the  land.  On  the  19th  March, 
1830,  before  the  two  last  instalments  of  the  old  debt  secured 
by  the  mortgage  became  due,  the  plaintiff  received  Mr. 
Rees's  check  for  three  thousand  five  hundred  and  ninety  dol- 
lars, on  the  bank.  The  former  applied  this  sum  in  payment 
of  the  two  first  instalments,  being  the  interest  of  the  old  debt, 
and  the  remainder  to  an  account  for  supplies  and  advances 
made  for  Rees.  There  was  still  a  balance  of  this  ladl 
account,  and  the  principal  of  the  mortgage  debt  unpaid. 

The  District  Judge  rendered  judgment  against  both 
defendants,  (Rees,  and  his  surety,  Thomas,)  for  the  sum  of 
one  thousand  four  hundred  and  ninety-eight  dollars  and 
fourteen  cents,  and  the  interest,  at  the  rate  of  ten  per  cent. 
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per  annum,  as  stipulated  in  the  mortgage,  and  for  the  farther  Wcrrsnar  dist. 
Bom  of  two  hundred  and  two  dollars  and  fifty  cents,  balance  September,is3^, 
of  the  private  account,  with  legal  interest,  and  ordered  the         cox 
mortgaged  premises  to  be  seized  and  sold  to  satislfy  said    ubs^al. 
judgment.    The  defendants  appealed. 

Brmmhsm  and  C.  Voorhiesy  for  the  plaintiff. 

1.  The  appellant,  Thomas,  cannot  be  discharged  from  his  *" 

suretyship  on  the  ground  that  the  plaintiff  has  released  or 
postponed  the  mortgage  which  he  had  on  the  slaves  in  favor 
of  the  Consolidated  Association  Bank,  because  he  consented 
to  it  under  certain  conditions,  which  have  been  complied 
with  on  the  part  of  the  plaintiff. 

•  2.  The  sum  of  nineteen  hundred  and  twenty  dollars  and 
twelve  cents,  arising  from  the  funds  obtained  from  the 
Consolidated  Association,  which  the  plaintiff  received  from 
David  Rees,  was  imputed,  according  to  the  understanding 
of  the  plaintiff  with  the  appellant,  to  the  payment  of  the  two 
first  instalments  due  on  the  act  of  mortgage  to  the  former, 
being  for  the  interest  which  had  accrued  on  the  original 
demand. 

Sinon  and  Brenty  for  defendants. 

1.  The  plaintiff  has  released  his  mortgage  without  the 
surety's  consent,  which  discharges  him  from  all  liability 
under  his  suretyship. 

2.  The  assent  of  the  surety  was  given  conditionally,  that 
the  mortgage  should  be  retained  on  the  land,  and  a  part  of 
the  other  debts  be  paid  off,  which  has  not  all  been  done. 

3.  The  sum  of  money  received  by  the  plaintiff  was 
sufficient,  if  it  had  been  properly  applied,  in  payment  of  the 
whole  debt. 

4.  The  payment  by  Rees  should  have  been  imputed  to 
the  most  onerous  of  his  debts,  even  those  not  actually  due. 
12  jDuran^on,JV*o.  195. 

Martmf  /.,  delivered  the  opinion  of  the  court. 

The  defendants  and  appellants  complain  that  the  district 
judge  erred  in  stating  the  plaintiff's  claim,  and  striking  the 
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WwrmmDwT.  balance.      Rees,  the  principal  debtor,  owed  the   plaintiff 

Sefnember^issti,  thirty-two  hundred  and  eleven  dollars  and  ninety-six  cents, 

cox         which  he  secured   by  mortgage  and  the  security  of  his 

BBisn  Aju     co-defendant.   The  latter  consented  that  Rees  should  transfer 

his  mortgage  to  the  Consolidated  Association  Bank,  and 

release  it  as  to  the  slaves,  the  mortgage  still  remaining  on 

the  land,  on  condition  that  the  sum  of  seventeen  hundred 

and  thirteen  dollars  and  eighty-two  cents,  which  was  due 

for  interest  and  costs,  and  was  part  of  the  said  claim,  should 

be  discharged  out  of  the  money  to  i)e  obtained  out  of  the 

Consolidated  Association  Bank. 

The    district  judge   rendered    judgment   against   both 

defendants  for  the  amount  of  the  principal  debt  of  fourteen 

hundred  and  ninety^ight  dollars  and  fourteen  cents,  with 

interest,  as  stipulated  in  the  mortgage,  and  for  two  hundred 

The  laretj  In  and  one  dollars  and  fifty  cents,  the  balance  of  an  account 

^ifi^"^^^  due  by  Rees  alone  to  the  plaintiff. 

"riMf*?  ^cbi  '^^^  defendant,  Rees,  has  not  shown  that  he  is  injured  by 
and  the  intereit  the  judgment.  His  co-defendant  argues  that  he  is  improperly 
itnot'iiabie  for  charged  for  the  balance  due  by  Rees  on  his  private  account, 
apriTate  Moount  ^  \^  suretyship  is  confined  to  the  sura  stated  in  the  mort^ 

oving  the  Hune  ^       *^ 

person,  hj  the  gage.     He  further  urges  that  the  balance  of,  the  money 

^*  Wh  **  tJ  ^^^^^^  ^y  ^^®  plaintiff  from  the  Consolidated  Association 
ereditorreeetTet  Bank,  on  Rees's  check,  after  deducting  the  amount  of  the 
debtor,  be  has  a  interest  and  costs  on  the  original  debt,  should  have  been 
A^'m  *to*^Sl^  imputed  to  the  principal  of  the  mortgage  debt,  and  not 
debu  that  are  applied  to  the  reduction  of  the  private  account  of  the  plaintiff 

due  and  payable,  .  ^^ 

in  pref^ee  t^  agamst  Rees. 

nSS«,'"°"bS      '^  ^^  ^^^^^  *^^^  ^^^  defendant,  Thomas,  is  not  chargeable 

whieh  are  not  for  the  balance  of  this  account. 

So. amort  ^^®  plaintiff,  not  being  restrained  by  any  stipulation  of 

debt,  which  the  either  of  the  defendants  as  to  the  inoney  r^oeHtvi  from  the 
mate'r  Intereit  bank,  except  as  to  the  interest  on  his  claim,  had  an 
not  Kfng^ue^ii  "n^oubtcd  right  to  apply  it  to  the  only  debt  of  Rees,  then 
not  entitled  to  due  and  payable.  The  mortgage  debt,  which  Rees  had  a 
^erenoe '  over-  greater  interest  to  pay,  not  being  as  yet  payable,  was  entitled 
al!d  aireSTdue  ^  ^^  preference  over  a  debt  less  onerous,  which  was  then 
juid  payable,       payable. 
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KUTCiinies 
nMutnAU 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  Wssmir  Dm. 
judgment  of  the  District  Court  be  annulled,  avoided  and  S^itember.issG. 
reversed,  and,  proceeding  to  give  such  judgment  as  in  our 
opinion  ought  to  have  been  given  in  the  court  below,  it  is 
ordered,  adjudged  and  decreed,  thaj.  the  plaintiff  recover  from 
the  defendant,  Rees,  as  principal,  and  John  H.  Thomas,  as 
surety,  the  sum  of  fourteen  hundred  and  ninety-eight  dollars 
and  fourteen  cents,  with  ten  per  cenU  interest  per  annum, 
from  the  16th  of  June,  1827,  until  paid;  and  it  is  further 
ordered,  that  the  plaintiff  do  recover  from  the  defendant, 
Rees,  the  further  sum  of  two  hundred  and  one  dollars  and 
fifty-one  cents,  with  interest  at  five  per  cent,  per  annum, 
from  the  7th  of  October,  1834,  until  paid;  it  is  further 
ordered,  that  the  land  specified  in  the  petition  as  mortgaged 
for  the  security  of  the  original  debt  be  first  seized  and  sold  to 
satisfy  the  said  sum, of  fourteen  hundred  and  ninety-eigbt 
dollars  and  fourteen  cents,  the  plaintiff  and  appellee  paying 
the  costs  in  this  court,  and  the  appellants  paying  those  in 
the  court  below. 


HUTCHINOS  V8.   FIELD   ET   AL. 

A^r'SAL  nOM  THE  COUET  OF  THK  riFTH  JUDICIAL  DI8TKI0T,  THS 
JUDOB  OF  THK  lEVENTB   PEBSIOING. 


101  287[ 
45 


47  201 


10  237 
111  491 
111  60i 


10 
122 


237^ 
113 


"Where  A,  ibSimtteqiience  of  several  persons  endorsing  his  notes  in  bank, 
Mils,  conyejs  aAd  delivers,  by  an  authentic  or  notarial  act,  several  slaves 
to  them,  to  be  holden  until  they  shall  be  folly  satisfied  for  their 
endorsement;  that  A  shall  have  the  power  of  redeeming  said  slaves  on 
paying  said  notes  as  they  fall  doe :  Held^  that  this  is  a  mortgage  for  the 
•eeority  of  the  endorsers,  and  not  a  sale  which  vests  the  proper^  with 
th«  right  of  alienation. 


SSa  CASES  IN  THE  SUPREME  COURT 

WEvmur  Ddt.  ^^'^^  there  is  no  price  vtipulated,  and  the  words  of  the  eel  or  instrunent 
September^  1836.      of  conTeyance,  are,  that  the  persons  to  wliom  it  is  made,  shall  hM  the 
"  HUTCHiirM**     property  until  their  endorsemente  are  tati^fied^  it  repels  the  idea  of  a 
vr.  contract  of  sale. 

Sach  a  conveyance  is  not  a  sale  with  the  power  of  redemption.  A  right  to 
refund  the  priee  and  take  back  the  property,  necessarily  suppoue  a  price 
has  been  stipalated.  There  was  no  determinate  price,  and  the  party  was 
not  divested  of  title. 
A  mortfage  is  valid  even  if  the  possession  of  the  property  effi»cted  is  given 
to  the  mor^agee.  It  is  not  of  the  essence,  though  of  the  nature  of  the 
contract  of  mortgage,  that  the  mortgagor  should  remain  in  possession. 

This  is  a  petitory  action  in  which  the  plaintiff  seeks  to 
recover  several  slaves  in  the  possession  of  the  defendants,  J. 
N«  Field,  J.  Brownson,  J.  T.  Saunders  and  H.  Carlio,  togeth^ 
with  their  hire  at  fifteen  dollars  per  month;  and  also  to 
recover  damages  from  James  Plaisted,  who  he  alleges  sold 
these  slaves  to  the  defendants,  without  right  or  title  to  them. 

The  defendants  pleaded  a  general  denial;  and  averred 
that  by  a  notarial  act  passed  the  16th  of  February,  18S8,  the 
negroes  claimed  in  the  petition  were  sold,  transferred  and 
delivered,  with  other  property,  by  the  plaintifi^  to  James  L. 
Johnson,  Evan  Bowles,  GSeorge  Singleton,  Isaac  L.  Baker 
and  Willian)  Sterling,  by  whom  the  said  negroes  have 
been  regularly  sold  and  transferred  to  these  respondents 
They  pray  to  be  quieted  in  their  possession,  and  that  the 
suit  be  dismissed. 

The  defendants  further  pleaded,-  that  they  purchased  the 
negroes  referred  to,  with  warranty,  and  for  a  valuable 
consideration,  and  cite  thpir  vendors,  John^n  and  others  in 
warranty. 

The  vendors  answered  and  set  up  title  to  the  slaves,  under 
the  notarial  act  of  the  16th  of  February,  1828,  in  which  they 
aver  the  plaintiff  sold  and  transferred  them,  with  other  pro* 
perty,  for  and  in  consideration  of  having  endorsed  three 
several  promissory  notes,  amounting  to  three  thousand  seven 
hundred  and  twenty  dollars,  which  notes  were  discounted  in 
the  bank  at  Opelousas,  and  the  proceeds  received  by  the  plain- 
tiff.   That  to  secure  them  against  their  endorsements,  the 
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plaintiff  sold  and  delivered  the  said  property  to  be  held  by  WAnurBuT. 
them  until  they  be  fully  satisfied.    They  aver  they  had  to  pay  September,  \9s^ 
all  of  said  notes  when  they  became  due,  and  thereby  acquired     HiTTcmrM 
a  full  and  complete  title  to  the  slaves  in  question.     Plaisted    nussr  jx* 
averred  that  he  acted  as  the  agent  of  the  vendors  in  selling 
said  slave,  and  set  up  the  act  of  the  16th  of  February,  1828, 
as  the  authority  under  which  they  were  sold. 

Upon  these  issues  and  pleadings  the  parties  went  to  trial. 

The  act  of  the  1 6th  of  February,  1828,  by  which  tho 
plaintiff  conveyed  the  slaves  to  the  vendors  of  the  defendants 
contains  the  following  clauses. 

^^  Whereas,  at  the  suit  of  sundry  persons  against  WUIiain 
Hutchings,  in  the  parish  of  St.  Landry,  the  foll6wing  pro- 
perty has  been  seized,  to  wit :  a  planta'tion  and  tract  of  land, 
etc.,  lying  and  adjoining  the  town  of  Opelousas,  also  ten 
negroes,  all  of  which  are  in  the  hands  of  the  coroner  of  the 
parish  of  St.  Landry,  and  now  offered  for  sale.'' 

**  And  whereas,  in  order  to  release  said  property,  and  aid 
the  said  William  Hutchings,  James  L.  Johnson,  E.  Bowles, 
G.  Singleton,  Isaac  L.  Baker  and  W.  Stirling,  etc.,  did  on 
the  9th  of  February,  1828,  endorse  for  the  said  William 
Hutchings,  three  several  promissory  notes,  for  the  entire  sum 
of  three  thousand  seven  hundred  and  twenty  dollars,  in  the 
Bank  of  Louisiana,  at  Opelousas.  Now  to  secure  the  afore- 
said endorsers  for  their  said  endorsements,  the  said  William 
Hutchings  has  bargained  and  soldf  and  does  by  this  act  grant, 
bargain,  sell,  set  over  and  deliver  to  them,  the  said  endorsers, 
all  and  singular  the  above  described  property,  to  be  holden 
by  them,  (said  endorsers)  until  they  shall  be  fully  satisfied 
for  their  said  endorsements.  And  it  is  agreed,  that  the  said 
endorsers  shall  have  the  right  of  selliog  the  above  described 
tract  of  land,  for  such  price  as  to  them  may  seem  right,  and 
upon  such  terms  of  credit  as  will  meet  the  payments  o{  the 
above  notes ;  provided  the  terms  of  sale  of  the  land  shall  not  « 

be  less  than  one,  two  and  three  years.  It  is  also  agreed,  that 
the  said  William  Hutchings  shall  have  the  privilege  of 
redeeming  said  negroes,  on  his  paying  up  said  notes  as  they 
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WiffRBv  OiiT.  ftJl  due,  and  fully  discharging  said  endorsers  from  all  teapon- 
SeptaHber,\s9^  sibility  on  account  of  their  said  endorsements,  etc." 
■uTCHoret  The  same  property,  included  in  the  above  act,  had  been 
previously  mortgaged  to  the  bank,  by  Hutchings  and  wife, 
to  secure  a  loan  of  two  thousand  dollars.  This  formed  part 
of  the  debt  for  which  the  new  notes  were  given  and 
endorsed,  by  the  persons  above  mentioned. 

The  agent  of  the  endorsers  in  writing  to  one  of  them, 
explains  the  object  and  nature  of  the  foregoing  act,  in  the 
fdlowing  manner: 

''To  James  L.  Johnson,  Esq. 

'*  Sir,  I  have  been  obliged,  in  order  to  carry  into  efkci  your 
wishes  and  those  of  your  co-endorsers,  to  wit :  to  aid  Mr. 
Hutchings,  and  at  the  same  time  to  secure  you,  to  take  from 
Mr.  H.  a  sale  and  conveyance  of  the  land  and  negroes  to 
the  endorsers,  which  as  their  agent  and  attorney  in  fact,  I 
have  accepted.  The  notes  could  not  be  discounted  on  yes- 
terday the  16th  instant,  because  the  bank  was  not  in  funds ; 
and  no  assurance  could  be  had  that  they  would  ultimately 
be  discounted,  because  a  board  of  directors  could  not  be  had. 
It  was  then  with  no  small  difficulty,  that  J  prevailed  on  their 
creditors  to  relinquish  even  momentarily  their  lien  on  the 
property.  They  finally  consented  to  accept  the  notes  as 
collateral  security,  provided  the  negroes  be  taken  entirely 
out  of  the  possession  and  control  of  Hutchings;  and  so 
distinct  and  positive  was  this  proviso,  that  it  was  requisite 
that  they  should  not  remain  even  one  night  in  his  hands. 
They  consent  to  wait  until  the  first  of  May,  to  see  whether 
the  notes  can  be  discounted ;  if  they  are  discounted  then  the 
creditors  who  receive  their  money  will  immediately  subro- 
gate you  to  their  rights.  The  bank  will  subrogate  you  as 
the  renewals  are  paid  up,  and  in  the  mean  time  they  retain 
their  Hen,  which  renders  you  as  safe  as  if  they  were  trans- 
ferred to  you.  If,  on  the  1st  of  May,  the  notes  are  not 
discounted,  the  land  and  negroes  will  not  be  subject  in  your 
bands  to  the  executions,  which  are  suspended  until  then,  and 
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you  will  be  aDSwerable  for  the  delivery  of  the  negroes.     I  WirrnvDiiT. 
have  engaged  a  man  to  take  the  negroes  down  to  you,  and  Septembei\  i836. 
you  will  consider  them  yours.     Duty  to  yourself  and  to  the     hutchihob 
gentlemen  who  have  lent  you  their  names,  will  teach  you 
the  importance  of  having  a  watchful  eye  to  them. 

"Your  friend,  etc., 

«R.  N.  OGDEN.'' 

^*  It  is  expressly  understood  that  the  negroes  are  to  remain 
in  your  hands.  *^  R.  N.  O. 

"Opelousas,  February  17th,  1828.'' 

l^e  evidence  showed  that  the  endorsers  for  whose  security 
the  negroes  in  question  were  mortgaged,  paid  into  bank  the 
sums,  and  took  up  their  notes  for  which  they  were  bound. 

The  negroes  were  then  sold  by  James  Plaisted,  Esq.,  as 
agent  of  the  endorsers  of  Hutchings,  in  1831,  for  their  bene- 
fit, an4  the  present  defendants  were  purchasers  at  said  sale. 
The  district  judge  decided  that  the  sales  were  legal  and  gave 
judgment  for  the  defendants.    The  plaintiff  appealed. 

Simonj  for  the  plaintiff. 

BrowMon,  for  the  defendants. 

1.  The  instrument  executed  between  the  plaintiff  and 
defendants  is  a  sale ;  the  price  is  the  amount  which  the 
endorsers  agreed  to  pay  for  him  in  bank ;  the  terms  used 
are' those  of  a  sale ;  plaintiff  sells  and  delivers,  and  the  con- 
dition of  defeasance  only  makes  it  a  sale  on  condition.  In 
such  a  case  the  property  is  acquired  to  the  purchaser,  unless 
the  seller  complies  strictly  with  the  condition  stipulated* 
Louiriana  Code^  article  2545.  /6td.,  254T.  The  fruits  belong 
to  the  purchaser.  It  is  not  an  antichresis,  because  it  contains 
no  stipulation  that  the  iruits  shall  be  deducted  annually 
from  the  interest  and  afterwards  from  the  principal  debt 
Louisiana  Code^  artick  3143.  Nor  is  there  any  thing  to  show 
that  such  were  the  intentions  of  the  parties.  On  the  con- 
trary, the  stipulation  that  the  plaintiff  should  have  a  certain 
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\¥R8TER!f  D18T.  limited  time  to  redeem  the  slaves,  by  repApng  the  money,  is 

September,  IS36.  inconsistent  with  such  an  idea. 
HOTcaiivos  2.  But  whether  the  act  be  a  mortgage  or  a  sale,  the 
piELDKTAL.  plaintiff  has  no  right  to  recover  ;  the  defendants  have  pidd 
the  debt  stipulated,  and  the  plaintiff  has  shown  no  return  of 
the  money,  or  offer  to  return  it.  He  agreed  by  the  act  to 
put  the  property  in  possession  of  the  defendants,  and  gave 
up  the  possession  accordingly.  There  is  nothing  against 
good  morals  in  that  stipulation,  therefore  it  ought  to  be 
enforced.  How  then  can  he  be  permitted  to  retake  the 
property  without  paying  the  amount  as  agreed?  In  autho- 
rizing this  the  court  would  violate  the  positive  and  expressed 
intentions  of  the  parties.  If  the  plaintiff  had  tendered  a 
restoration  of  the  price,  the  case  might  have  a  different 
appearance.         ^ 

3.  It  was  not  stipulated,  whatever  may  be  said  to  be  the 
character  of  the  act  or  the  contract  in  question,  that  the 
defendants  should  account  for  the  services  of  the  negroes ; 
they  were  lawful  possessors,  as  owners,  in  case  the  con- 
ditions were  not  complied  with,  and  they  neither  expressly 
nor  impliedly  stipulated  to  account  for  the  services  of  the 
negroes.  Johnson,  one  of  the  defendants,  agreed,  it  is  true, 
to  divide  the  profits  of  his  sugar  plantation  with  the  plaintiff, 
but  it  is  in  evidence  that  Johnson  made  no  profits.  ' 

BuUard,  /.,  delivered  the  opinion  of  the  court 

The  plaintiff  sues  to  recover  certain  slaves  in  possession  <)f 
the  defendants  severally,  which  he  claims  as  owner.  The 
defendants  set  up  title  under  a  sale  made  by  James  Piaisted, 
who,  they  allege,  was  duly  authorized  to  sell  them ;  and 
that  the  plaintiff,  by  an  act  passed  before  James  Ray,  Notary 
PuWic,  on  the  16th  of  February,  1828,  sold  and  conveyed 
said  slaves,  together  with  other  property,  to  J.  L.  Johnson, 
E.  Bowles,  G.  Singleton,  I.  L.  Baker,  and  W.  Stirling,  by 
whose  assent  they  were  sold  to  the  defendants. 

The  title  of  the  defendants  depends,  therefore,  upon  the 
character  and  constitution  of  the  instrument  passed  before 
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Ray,  which,  the  plaintiff  contends,  created  only  an  antichresis  Wsstsun  Dist. 
or  a  mortgage,  but  which,  the  defendants  insist,  amounts  to  ^/><gw»^ti836. 
a  sale  of  the  slaves  in  question.  Rincaizres 

That  instrument  recites,  that  a  certain  tract  of  land  in    „„  J^ ,, 

'  FIELD  XT  Aim 

Opelousas,  and  the  slaves  now  in  controversy,  had  been 
seized  in  execution  as  the  property  of  Hutchings  ;  that  John-  where  A/m 
son,  Bowles,  Singleton,  Baker,  and  Stirling,  in  order  to  ^J3***"**  °J 
release  the  property  from  seizure,  endorsed  for  Hutchings  eodoniiig  hu 
three  promissory  notes,  one  for  seven  hundred  and  seventy  geiu,  ooom* 
dollars,  one  for  five  hundred  and  fifty  dollars,  and  one  for  two  J^**jJji'^JJ  ^J, 
thousand  four  hundred  dollars,  payable  twelve  months  after  notarial  act,  se* 
date,  in  the  Bank  of  Louisiana.  ^^  Now,  in  order  to  secure  the  them,  to  be  hoi- 
'aforesaid  endorsers  for  their  said  endorsements,  Hutchings  2Sii be fiiiysM 
sells,  sets  over,  conveys  and  delivers  to  his  said  endorsers,  the  ^»fied  for  theip 

endonemeDt  s 

aforesaid  property,  to  be  holden  by  them4j(itil  they  shall  be  that  A  shall  have 
fully  satisfied  for  their  said  endorsements.  It  is  further  deeming'  ^  saM 
agreed,  that  the  endorsers  shall  have  the  right  to  sell  the  flakes,  on  pay- 

.  .  »"g  8»>n  notes  as 

tract  of  land  upon  such  terms  of  credit  as  will  meet  the  pay-  they  fail  due: 
ment  of  the  above  notes,  not  to  exceed  two  and  three  years,  a  mortgage  for 
It  is  further  agreed,  that  Hutchings  shall  have  the  right  of  |}|^  "^end^iSer"^ 
redeeming  the  slaves  on  paying  the  notes  as  they  fall  due,  and  not  «  sale 
and  fully  discharging  his  endorsers  from  liability  on  account  propertr  with 
of  the  same."  SlSf  ""• 

We  are  of  opinion  that  this  is  not  evidence  of  a  sale  of  the  when  there  is 
slaves.  No  price  is  stipulated.  It  is  true,  a  consideration  "ed^"^nd'^'the 
for  the  contract,  such  as  it  existed,  is  stated,  to  wit :  that  the  ^ords  of  the  act 

.  ^^.  .•111  I*  1  II  J  ov  instrument  of 

other  contracting  parties  had  become  his  endorsers,  and  bound  convejance  are, 
themselves  to  pay  certain  suras  of  money  if  he  did  not,  upon  to*Vhom^t*u 
demand  and  notice.     And  the  declared  intention  of  the  par-  ^^^^*  *«ii  ^w 

_  .     ,  .  ^      I  1  .       I  ^  property  tm- 

ties,  was,  to  secure  and  indemnify  the  endorsers  in  the  event  tn  thdr  endorse- 
of  their  being  rendered  liable,  and  on  their  payment  of  the  ^^^^^gf^iJ^ 
notes.     It  is  also  true.  Words  of  conveyance,  such  as  are  »dea  of  a  con- 
usual  iu  contracts  of  sale,  are  employed.     But  we  are  to  look 
at  the  substance  and  essence  of  contracts,  rather  than  their 
form.     The  expressions  used  in  the  act,  that  the  parties  are 
to  hold  the  property  until  they  shall  be  fully  satisfied  on 
account  of  their  endorsements,  repels  the  idea  of   a  sale. 
The  agreement,  as  to  the  sale  of  the  land  on  credit,  is  evi- 
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Wismur  DisT.  dence  of  a  mandate  accepted  by  the  endorsers.     Instead  of 

Sefitember,  1836.  gelling  the  land,  which,  we  think,  stands  on  the  same  footing 

BUTCHiHeB     -^ith  the  slaves  as  to  the  title  of  the  endorsers,  they  sold  the 

mu)  rr  al.    fiiaves.     It  is  contended  that  this  is  a  sale  with  the  right  of 

SudkaeonTCT-  redemption.     A  right  to  refund  the  price  and  take  back  the 

vith  the  power  property,  necessarily  supposes  that  a  price  has  been  stipu- 

Arigktro^mid  Icited.      In  this  case  we  think  there  was  no  determinate 

teke  '^uSk  Ae  P^^'    The  intention  of  the  parties  evidently  was  to  affect 

pcoDertf,  neeet-  the  property  which  formed  the  object  of  the  contract  to  the 

iTpriee^^^l^  payment  of  such  sums  as  the  endorsers  might  be  obliged  to 

ti^'wmIIIo^  pay  to  the  bank ;  and  the  contract  contains  all  the  essentials 

termimte  pme,  of  a  mortgage,  according  to  the  definition  of  the  Code. 

wms  not  di?S[S  •SfticUs  SS45,  3249.     It  is  true,  possession  of  the  slaves  was 

given  to  the  endorsers,  but  it  is  not  of  the  essence  though  of 
ii  Tsiid,  e^S^£  the  nature  of  the  contract  of  mortgage,  that  the  mortgagor 
£e  u^»u^i^  should  remain  in  possession, 
leeted  it  given      We  conclude,  therefore,  that  the  plaintiff  did  not  divest 

.to  the  mortn-  ■•         i>i    i.   •  « 

gee.  It  is  not  of  himself  of  title. 

^oash  *5^5S  ^®  ^^^®  doubted  whether  the  defendants  ought  not  to  be 
nature  of  the  maintained  in  possession  until  the  money  paid  in  .bank  by 
mortgige,  that  the  endorser?  shall  have  been  refunded.  But  we  are,  upon 
ahooidremainin  ^^^  whole,  of  opinion,  that  the  defendants  are  not  jsubrogated 
poasetrion.         to  the  rights  of  the  original  endorsers,  and  that  the  action  to 

be  exercised  by  them  or  their  representatives,  to  enforce  pay- 
ment out  of  the  property,  is  one  which  could  not  be  divided 
so  as  to  be  exercised  by  the  defendants  severally.  They 
must,  therefore,  be  left  to  their  recourse  on  the  vendors  in 
warranty  and  the  rights  of  the  endorsers  under  the  original 
contract  reserved. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed ; 
and  it  is  further  adjudged  and  decreed,  that  the  plaintiff 
recover  of  the  defendants,  severally,  the  slaves  named  in  the 
'  petition,  to  wit :  of  John  N.  Field,  the  slave  Simonson  ;  of 
John  Brownson,  the  slave  Isaac ;  of  Jared  Y.  Saunders,  the 
slaves  Jessee  and  Thorn ;  and  of  Hilaire  Carlin,  the  other 
Blave,  named  Tom :  and  it  is  further  ordered,  that  the  case 
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be  remanded  to  the  District  Court  for  further  proceedings,  as  WsstxiwDibt. 
between  the  said  defendants  and  their  warrantors,  and  that  September^  isse. 
the  defendants  pay  the  cost  in  both  courts ;  reserving,  how-     Burc^nrm 
ever,  to  the  original  endorsers,  or  their  representatives,  their  ^^hum 

rights  under  the  original  contract  with,  the  plaintiff,  to  be 
paid  out  of  the  property  therein  specified,  such  sums  as  they 
may  have  paid  on  account  of  the  plaintiff. 


HUTCHIN68  t^^.   JOHNSON's   HEIRS.  ^|^   |^ 

iell2  353 

AmAI«  FftOM  THE   COUKT  OF  THE   FIFTH  JUDICIAL  DI8TEI0T,  THE 
JUDGE   OF  THE   BEVENTH  PRESIDING. 

When,  fiom  the  circamstanceB  of  the  caBe»  joBtice  requires  it,  the  cause 
will  be  remanded  for  a  new  trial. 

The  plaintiff  claims  a  sum  of  money  for  the  services  of 
certain  slaves  of  his,  which  were  put  on  the  plantation  of 
the  late  James  L.  Johnson.  See  the  preceding  case  of 
Hutchbigs  vs.  Fkld  et  d. 

He  alleges  that  he  was  entitled  to  part  of  the  crops  of  said 
plantation  for  his  own  and  the  services  of  his  slaves,  the 
proceeds  of  which,  he  says,  amounted  to  considerable  sums, 
and  were  received  by  the  defendants'  ancestor.  An  account 
is  made  out  and  annexed,  showing  the  sum  claimed. 

The  defendants  pleaded  a  general  denial.  They  also  set 
up  the  act  of  sale  to  Johnson  and  others,  as  the  endorsers  of 
the  plaintiff,  made  in  1828,  and  averred  that  the  said  slaves 
were  kept  on  the  plantation  in  pursuance  of  said  sale,  and 
their  maintenance  and  clolhing  amounted  tp  nearly  as 
much  as  the  one  half  of  the  crops,  and  that  the  plaintiff  had  - 
long  since  received  such  balance  as  was  due  to  him.  They 
also  pleaded  two  separate  demands  against  him  in  reconven- 
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Wbvtbbh  Dist.  tion.     On  hearing  the  evidence  of  the  parties,  the  district 
SBptemiw.  18$^.  judge  was  of  opinion  the  claim  of  the  plaintiff  was  fully 

compensated  by  the  defendants.     The  suit  was  dismissed, 
and  the  plaintiff  appealed.  * 


▲■CSHSAUX 


iStmofi,  for  the  plaintiff. 

Brawnson,  ctmtra, 

Bvttardy  /.,  delivered  the  opinion  of  the  court. 

This  case  is  intipiately  connected  with  the  one  just 
decided  between  the  same  pl&intiff  and  Fi^ld  et  al.,  as  the 
the  eiroomitui-  Controversy  grows  out  of  the  same  contract.  We  think  that, 
jiuti«e  ^Stm  considering  the  change  in  the  condition  of  the  parties  which 
It,  tiwwQK  will  iQay  be  produced  by  that  judgment,  justice  requires  that  this 
a  newtrhd.       should  be  remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled^ 
that  the  case  be  remanded  for  a  new  trial,  and  that  the 
appellees  pay  the  costs  of  the  appeal. 


ARCENEAUX  V8.   BERNARD. 

A 

APPEAL  FROM  THK   CODAT  OP  PROBATK9  FOR  THE  PARlflIt  OF  LAFATBTTX. 

I 

Where  a  testator  bequeathed  the  usufmct  of  all  his  property  to  his  brother 
and  the  brother's  wife,  ^  during  their  livct,'*^  and  after  both  their  deaths 
^the  property  to  return  to  those  that  may  be  legally  entitled  to  the 
same  " :  Beld^  that  no  part  of  the  usufruct  ceases  until  the  death  of  both 
the  usufructuaries. 

This  suit  was  instituted  in  the  Court  of  Probates  by  the 
plaintiff  and  her  minor  child,  wbo»  she  alleges,  are  the  only 
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legal  heirs  of  TouBsaint  Arceneaux,  deceased,  to  recover  WssTxitirDisT. 
from  the  defendant  the  property  of  his  succession.  September,  i836. 

The  defendant  is  #ihe  surviving  widow  of  a  brother  of  the  abcxxkaux 
deceased.  She  claims  the  usufruct  of  the  succession  under 
his  will,  in  which  he  bequeathed  to  his  brother  and  Dame 
Aspasie  Bernard,  his  wife,  **  all  his  property,  of  whatsoever 
nature  the  same  may  be,  during  their  natural  livtSy  without 
their  being  obliged  to  give  security  to  my  other  heirs ;  and 
irfter  the  death  of  my  brother  Joachim,  and  his  wife  Aspasie, 
my  property  will  return  to  those  that  may  be  legally  entitled 
to  it."*  This  brother  has  since  died,  and  his  widow  is  the 
present  defendant,  and  claims  the  right  to  continue  in  pos- 
session of  the  property  of  the  succession  under  the  said  will. 

The  judge  of  probates  maintained  the  possession  under 
the  will,  and  gave  judgment  for  the  defendant.  The 
plaintiff  appealed. 

MtnUon^  for  the  plaintiff. 

1.  This  stiit  is  brought  by  the  heirs  of  Toussaint  Arceneaux, 
to  recover  his  estate  from  the  defendant,  who  claims  the 
usufruct  of  it  during  her  life,  under  the  last  will  and  testa- 
ment of  the  deceased. 

2.  The  plaintiff  contends,  Ihat  said  will  only  gives  the 
defendant  the  usufruct  of  one  half  of  the  estate.  Louisiana 
Code,  artides  529  to  531 . 

Crow,  canira, 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

This  case  has  been  submitted  to  us  on  points,  and  presents 
the  single  question,  whether  the  plaintiffs,  as  heirs  at  law  of 
Toussaint  Arceneaux,  deceased,  are  entitled  to  recover  the 
whole  or  any  part  of  his  succession.  The  defendant  claims 
as  usufructuary  under  the  testament  of  the  deceased.  It 
appears  that  she  is  the  survivor  of  her  husband,  to  whom, 
jointly  with  herself,  the  usufruct  was  bequeathed  ^^ during 
their  lives.*' 
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WmsBir  Dm.      The  plaintiffs  rely  upon  articles  529  to  531  of  the  Louisiana 
S^ftember,  1836.  Code  to  prove  that  usufruct  is  divisible,  and  that  in  this  case, 
AmcKXKiux     at  least  as  to  one, half,  it  terminated  at  the  death  of  the 
bkuiIbd      husband,  and  that  their  right  then  attached.     These  articles 
seem  to  establish  the  principle  that  there  may  be  a  joint 
usufruct  terminating  at  different  periods,  as  to  the  several 
usufructuaries     But  in  this  case  we  are  to  be  guided  by  the 
probable  intention  of  the  donor,  as  expressed  in  the  testa- 
ment.    The  expression  ^Muring  their  lives"  would  perhaps 
leave  it  doubtful  whether  the  testator  meant  to  create  a  right 
of  survivorship  in  favor  of  one  of  the  persons  named  as 
'  legatees.     But  this  ambiguity  appears  to  us  to  be  clearedi  up 
Wliere  a  tes-  hy  Other  clauses  in  the  will.     The  testator  goes  on  to  say, 

SL**'^?^?' rf  "  ^^^^^  ^^^  ^^^^^  ^^  ^y  brother  Joachim,  and  the  death  of 
ftii  hii  property  his  wife  Aspasie  aforesaid,  my  property  will  return  to  those 
and  his  brother's  that  may  be  legally  entitled  to  the  same." 
3£<r*  fttw^^S      ^®  ^^®  ^^  opinion  that  these  expressions  indicate,  on  the 
after  both  their  part  of  the  testator,  his  intention  that  his  other  heirs,  the 

deaths  "the pro-     .    .     .y-,      t     ii  i_  •    i  i  • 

pertj  to  retnm  plamtiffs,  shall  have  no  right  to  enter  upon  the  enjoyment 
S^^^i^fy^^S  of  his  estate  until  the  death  of  both  the  usufructuaries, 
tied  ^to  the  Having  failed  to  show  that  their  right  has  yet  attached,  we 
that  no  part  of  think  the  court  did  not  err  in  rendering  judgment  against 

death  of  both  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court  be  affirmed,  with  costs. 
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September  J  i9S$^ 

,  cooYxa 

COOPER  9it    COO^ER^  i»* 


AtrKkh   FROM   THE   COURT  OF  THE  FIFTH   JODICIAL  DNPTRICT,    THE   J0l>OE 

THEREOF   fRESIDIMO. 

Tbe  fact  that  the  husbaivd  and  wifv  lived  unhappily  to^rether,  and  sometimes 
coned  and  abased  each  other ;  and  where  the  husband  even  went  so  far 
as  to  push  the  wife  out  of  the  door,  but  without  any  hurt,  will  not  autho- 
rize the  wife  to  obtain  judgment  of  separation  of  bed  and  board,  with  a 

view  to  a  final  divorce. 

* 

In  an  action  for  a  divorce  by  the  husband,  on  the  ground  of  adultery  of  his 
wife,  the  fact  of  adultery  mast  be  fully  proved.  It  will  not  suffice  that 
her  conduct  be  extremely  suspicious  to  entitle  him  to  judgment. 

Even  where  the  husband  knows  of  the*  adulteioas  conduct  of  his  wife,  but 
oootinues  to  live  with  her,  and  becomes  reoenciled  to  his  own  dishoftor; 
and  takes  upon  himself  to  punish  or  to  reform  her  without  appealing  to- 
the  law,  it  is  questionable  if  he  ean  afterwards  be  permitted  to  comt»lain* 

This  18  an  action  by  the  wife  for  a  separation  of  property^ 
and  from  bed  and  board,  with  a  view  to  a  divorce^ 

The  plaintiff  alleges  she  intermarried  with  the  defendant 
in  January,  1833,  and  ^has  continued  to  demean  herself 
towards  her  husband  in  a  proper  and  affectionate  manner  ; 
but  that  he  commenced  a  course  of  treatment  towards  her^ 
by  abusing  and  maltreating  her  in  such  a  manner,  as  renders 
their  living  together  as  man  and  wife  any  longer,  insupport*- 
able.  She  therefore  prays  for  judgment  of  separation  from 
bed  and  board,  and  for  her  half  of  the  community,  and  for 
her  separate  property* 

The  defendant  denied  the  allegations  of  bad  treatment, 
and  averred  that  his  wife^s  conduct  had  become  so  iliotoriously 
lewd  and  immoral,  in  her  adulterous  intercourse  with  other 
fioen,  even  by  her  own  acknowledgment,  that  he  was  entitled 
to  a  divorce  a  vinetdo  fHUUrimamL 

Wherefore,  he  prays,  by  way  of  reconventional  demand, 
thai  he  be  divorced  from  his  said  wife,  and  that  her  suit  be 
dismissed* 

S3 


coorsiir 
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WxvTKBir  DisT.  The  evidence  showed  many  suspicioOs  circumstances  to 
September,  \ss6.  prove  that  the  plaintiff  was  extremely  loose  and  immoral  in 
COOPBR  her  conduct,  and  particularly  with  a  certain  person  who 
visited  her  by  day  and  by  night,  and  at  unseasonable  hours. 
It  appeared  her  and  her  husband  were  frequently  quarrelling, 
and  both  abused  each  other  very  much. 

Testimony  was  also  introduced  as  to  the  amount  and 
situation  of  their  property.  From  the  whole  case,  the  dis- 
trict judge  concluded  that  the  plaintiff  was  entitled  to  a 
separation  from  bed  and  board,  and  that  the  parties  retain 
the  control  of  the  property  that  each  had  in  possession. 
Judgment  was  rendered  accordingly;  from  which  the 
defendant  appealed. 

Leioisy  for  plaintiff. 

Swayziy  for  defendant. 

1.  The  evidence  does  not  sustain  the  demand  for  a 
separation  of  bed  and  board,  instituted  by  plaintiff. 

2.  Admitting  plaintiff  was  abused  by  defendant,  yet  it  was 
provoked  by  the  former,  and  the  abuse  was  mutual.  This  is 
not  good  cause  for  a  separation.     4  Martinis  Reports,  174. 

3.  Judgment  should  have  been  rendered  in  behalf  of 
defendant  on  the  ground  of  the  adultery  of  the  wife.  The 
evidence  shows  her  conduct  to  be  lewd   and  suspicious. 

1  Moreau^s  Digest,  412.  Roscoe  on  Evidence,  page  362. 
2  Starkie,  439. 

Bidlardy  J.,  delivered  the  opinion  of  the  court.   > 

The  plaintiff,  who  sues  for  a  separation  from  bed  and 
board,  represents  in  her  petition,  that  she  intermarried  with 
the  defendant  in  18;32,  and  that  they  lived  together  for  some 
time  pretty  well ;  but  that  notwithstanding  her  affectionate 
and  proper  conduct,  he  some  time  afterwards  commenced  a 
course  of  mistreatment  towards  her,  which  continued  to  grow 
worse  and  worse,  frequently  cursing  and  abusing  her  in  the 
most  shameful  manner,  insomuch  that  it  has  rendered  their 
further  cohabitation  utterly  insupportable,,  and  that  he  at 
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last  ordered  her  out  of  bis  house,  and  she  had  taken  refuge  WssmNDisr. 
at  the  house  of  her  mother.  •  Septetnber.im. 

The  defendant,  in  his  apswer,  alleges,  that  he  always  coopsr 
treated  the  plaintiff  in  a  kind  and  proper  manner,  until  her 
conduct  became'  so  openly  and  notoriously  lewd,  immoral 
and  improper,  that  it  was  no  longer  supportable,  and,  he 
admits,  that  he  may  on  some  occasion,  when  excited  by  the 
bad  conduct  of  the  plaintiff,  and  her  unblushing  avowal  of  her 
own  dishonor,  have  expressed  himself  in  indignant  and  harsh 
tenus  of  her.  He  further  alleges,  that  his  wife  has  been 
guilty  of  adultery  with  one  William  McDaniei,  and  that  she 
has,  on  many  occasions,  gone  about  the  neighborhood  both 
by  day  and  night,  to  balls  and  other  places  of  amusement, 
with  d^erent  men,  contrary  to  his  express  wish  and  com- 
mand, sometimes  absenting  herself  from  home  for  two  or 
three  days  and  nights  at  a  time.  He  therefore  claims  in 
reconvention  a  divorce  U  tmculo  matrimonii. 

The  evidence  to  prove  the  cruel  treatment  on  the  part  of  thehiMband  md 
the  husband  is  very  vague.  The  parties  appear  to  have  ^>^e  ^  **^<^  '^ 
quarrelled  and  abused  each  other  a  good  deal,  but  it  is  not  ther,  and  same- 
80  clear  who  was  to  blame.  The  only  personal  violence  abused  .  alch 
shown,  consists  in  his  pushing  her  out  of  the  door  on  one  other,  and  where 

.  \  tfcfi  husband   e- 

OGcasion,  but  he  appears  to  have  been  provoked  by  an  insin-  ven  vent  so  far 
nation  on  her  part  that  he  was  not  a  gentleman,  and  that  wlfe^ouTof  the 
the  owner  of  the  house  in  which  they  lived  was.     It  further  ^*?'*'  ^u*J^^T 

•^  out  any  hurt,  will 

appears  that  she  went  back  into  the  house  through  the  same  not     authorize 

the  wife  to  ob' 

door,  and  that  the  husband  then  walked  off.  On  this  occa-  tain  judgment  of 
sioa  she  cursed  and  abused  her  husband  for  threatening  a  J^S^d'^board^ 
negro  girl  for  liaving  told  lies  about  the  plaintiff's  own  ^>th  a  view  to  a 
daughter.  \  Tlction 

According  to  the  priilciples  upon  which  this  court  pro-  *?*• » divorce  by 

-    -       ^  ,.!..,  -   »«  t*>®  husband,  on 

ceeded,  after  much  consideration,  in  the  cases  of  Fleytas  vs.  the   ground  of 
Pigneguy,  9  Lomsiana  Reports,  419,  and  of  Towme  vs.  Toum6,  wififSe  fLt^'of 
2^     Ibid.,  45*^,  we  are  of  opinion  the  plaintiff  has  totally  failed  to  adultery  must  be 
make  out  a  case  for  relief.  will  not  suffice 

With  respect /to  the  demand  in  reconvention  for  a  divorce,  ^e*  extremely 
on  the  ground  of  adultery,  we  are  of  opinion,  that  the  fact  of  »«jp»«o««to  en- 
adultery  is  not  sufficiently  established  by  the    evidence,  ment. 
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WwnBlrDwr.'alilKMigh  the  circumsUiDces  are  extremely  suspicioas.  Her 
S^*ember,\9S6,  avowal,  as  alleged  by  the  defendant,  is  certainly  not  proved. 

nomiETAx.  If  it  bad  been,  and  he  continued  to  cohabit  wiih  her  and 
ru^«^  b««,me  reconciled  to  his  own  diahonor,  and  UxA  upon  him- 

Even  where  tiie  Self  to  punish  or  to  reform  her,  instead  of  appealing  for 
of ''ith^  adu?t^  redress  to  the  laws  of  the  country,  it  is  questionable  whether 
3"wi  wSS'^Sut  ^^  ^^^^  afterwards  be  permitted  to  complain.  Upon  the 
eoDtinoMtoiiw  wholo,  WO  conclude,  that  the  prayer  of  neither  party  ought 
lomes^'moii-  ^  ^  granted.  The  question  with  this  court  is  not  whether 
dil^nor*"*  iS  ^^  ^  "^^^^  ^^^  ^^®  parties,  or  for  society,  that  a  separation 
takes  upon  him-  sbould  take  place  in  cases  like  the  present,  but  whether  the 
to  r^Sm'iJe,  parties  have  brought  their  case  within  the  law  which  regu- 
ii^oduTEn^  u  ^^^  ^^^  ^^^  important  relation  of  social  life. 

it    queftiooable 
if  he  can  aftei^ 

vardi  be  permit-  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
****®*®™^"' judgment  of  the  District  Court  be  annulled,  avoided,  and 

reversed ;  and  it  is  further  ordered,  that  the  suit  be 
and  that  the  plaintiff  pay  the  costs  in  both  courts. 


SMITH    ET    AL.   V8.    VANHILLE   ET   AL. 

ArFBAL  VKOM  TBX  COURT  OV  THB   FIVTH   JUDICIAL  DISTRICT,  TBS   JCDOB 

TBBRBOF  PRESIDING. 

Tht  ezpcution  of  an  appeal  bond,  is  the  aum  required  by  the  order  grantuig 
^6  appoali  is  a  eondition  precedent,  and  is  required  before  the  right  of 
appeal  beeoonos  absolate,  or  before  the  appellee  ia  hound  tp  take  any 
•teps  to  have  his  judgement  affirmed. 

If  the  appeal  bond  is  defective,  for  want  of  the  amount  or  sum  fixed  by  the 
judge,  the  appellee  may  have  the  appeal  dismissed. 

The  appellant  eannot  deprive  the  appellee  of  his  right  to  a  dismissal  of  the 
appeal  by  any  act  posterior  to  service  of  citation. 
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In  this  oaas  the  plaintiffs  took  an  appeal  from  the  judgment  Wivntsir  Dirr. 
of  the  district  court  rejecting  their  demand,  returnable  **on  Stpieaibv^\%^, 
the  fotarih  Monday  m  •/Jugwf.*'*     The  sum  fixed  by  the    bmitketal. 
judge,  for  which  an  appeal  bond  was  to  be  executed,  was  yAMHiusnAL. 
two  hundred  dollars.     The  bond  was  given  in  the  sum  of 
one  hundred  and  fifty  dollars  only,  and  made  payable  to  but 
two  of  the  appellees,  when  there  were  several  more. 

On  the  first  day  of  the  court  the  appellant  deposited  fifty 
doUarfi  with  the  clerk  to  make  up  the  deficiency  in  the 
appeal  bond. 

L^ifffo,  for  Yanhille  and  O.  Guidry,  two  of  the  appellees, 
moved  to  dismiss  the  appeal,  on  account  of  the  insuflciency 
of  the  appeal  bond. 

1.  Because  the  appellants  have  not  executed  such  a  bond 
as  the  law  requires. 

S.  The  bond  is  not  given  for  the  amount  fixed  by  the 
judge  in  granting  the  appeal,  but  for  a  much  smaller  sum. 

BrowMtmj  for  the  plaintiffs  and  appellees,  contended,  that 
the  mistake  in  not  taking  the  appeal  bond  for  the  whole 
sum  fixed  by  the  judge  was  committed  by  the  clerk,  and 
ought  not  to  prejudice  the  rights  of  the  appellant,  as  it  Fas 
not  through  his  fault  or  negligence. 

S.  The  sum  sufiScient  to  make  up  that  required  in  the 
bond  was  promptly  deposited  with  the  clerk,  at  the  begin- 
ning of  the  term  or  session  of  the  court,  which  ought  to  of^MmSbonS 

answer  the  demands  of  law  and  the  justice  of  the  case.  in  the  mm  re- 

quired   bj  the 
order    grantio^ 

Martm.  /.,  delivered  the  opinion  of  the  court.  the  Mpcai,  it  a 

^  Gondition  preoe- 

B.  Yanhille  and  Onezime  Guidry,  two  of  the  defendants  dent,  and  is  re- 

Quired      before 

and  appellees,  have  moved  the  court  to  dismiss  the  appeal,  the  right  of  ap- 
on  a  suggestion  that  the  bond  is  given  for  a  less  sum  than  Satetw-Xfore 
that  fixed  by  the  judge.  ?«  »peUec  is 

,  »  .  bound  to  take  a- 

Th^  motion  is  resisted  on  an  allegation,  that,  on  the  day  n^r  steps  to  hate 
preceding  the  one  on  which  th^  court  met,  the  appellant  fi^^^d;   ^^ 

*  This  is  the  day  fixed  hj  lav  for  the  annual  eommeneement  of  the  sessions  of 
Che  Supreme  Court  at  Opelousas. 
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WEnxRK  Dm.  paid  into  the  hands  of  the  clerk  a  sum,  which,  added  to  the 
September,  ns^,  penalty  of  the  bond  givenj  makes  it  equal  to  the  entire  sum 

TijmirBULLr~  ^^i  by  the  judge  iu  the  order  of  appeal. 

TbrmL,  BTc.  ipjj^  execution  of  a  bond  in  the  sum  required  by  the  order 
Towu8>s  xxz^  of  the  judge  is  a  condition  precedent,  the  performance  of 

If  the  Appeal  ^l^i^^l^  ^^  requisite  before  the  allowance  of  the  appeal  becomes 
bond  isdefeotiTe  absolute.  If  it  be  not  performed,  the  party,  in  favor  of  whom 
•moant  or  sum  the  judgment  was  rendered,  need  not  take  any  steps  to  have 
£(Le,tbeappei-  '^  affirmed.  He  may  content  himself  with  pursuing  the 
lee  may  have  the  necessary  means  to  have  the  appeal  dismissed. 

appeal     dianui^  ^  ^^ 

aed.  It  is  not  in  the  power  of  the  appellant  to  deprive  the 

cannot  ^%prive  &PpcUee  of  thiB  advantage  by  any  act  posterior  to  the  service 

Ae  appeUee  of  of  citation. 
hiB   ngfat   to   a 
dinniMd  of  the 

fiefpMtenor*^o      I^  i%  therefore,  ordered  that  the  appeal  be  dismissed. 

aemee  of  eita* 
tioo. 


TURNBULL,  TUTOR,  &c  VS.    TOWLES's  EXECUTRIX. 

Ar?B4L  FftOM  THE  COORT  OV  PEOBATE8  FOK  THK  PAK18H  OF  0T.  MART. 

Where  the  commaaitj  was  diasolyed  by  the  death  of  the  wife,  and  no 
inventory  or  steps  taken  towarda  its  liquidation,  and  it  appears  to  have 
been  indebted  to  a  greater  amount  than  thai  of  the  property  exhibited  aB 
hayingr  belonged  to  it  at  its  dissolution :  Held,  that  the  only  child  by  the 
first  marriage  will  not  be  entitled  to  take  any  part  of  this  community  by 
inheritance,  in  right  of  his  mother. 

Where  the  husband  gives  a  receipt  for  money  received  from  the  estate  of 
his  wife's  ancestor,  the  funds  will  be  considered  as  part  of  the  wife's 
inheritance,  and  received  on  her  account,  for  which  he  will  be  liable  to 
her  heirs. 

But  where  the  husband  gives  a  receipt  for  a  tract  of  land  and  slaves, 
received  from  his  wife's  ancestor,  at  specified  sums,  it  will  not  give  him 
any  legal  title  to  them,  and  his  succession  will  not  be  responsible  for 
these  articles,  or  the  price  at  whici}  they  were  estimated  in  the  receipt,  to 
the  heir  of  his  wife. 


cirfajx. 
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The  tutor  is  entitled  to  ten  per  cent,  commusion  on  the  amount  of  the  ^sgrxBir  Dist. 

revenues  of  his  pupil,  arising  from  five  per  cent,  interest  on  the  pupil's  September^  1896. 

funds  in  his  hands,  and  from  the  hire  of  his  slaves  and  other  sources  of      turicbull 

revenue.      The  commission  must  be  calculated  on  the  amotaU  of  the      tctoh,  etc. 

vt. 
revenue,  and  the  interest  of  five  per  cent,  is  to  be  calculated  on  the   towixs's 

remaining  sum,   afler    deducting   the    commission    and    expenses    of 

education. 

This  is  an  action  by  the  tutor  of  the  minor  son  and  sole 
heir,  by  the  first  marriage,  of  the  late  Dr.  John  Towles,  to 
recover  from  the  administratrix  of  his  succession  sundry 
sums,  which  it  is  alleged  the  said  Dr.  J.  Towles  received  on 
account  of  his  first  wife,  and  which  he  never  paid  over  to  his 
said  son,  after  the  dissolution  of  his  first  marriage. 

The  plaintiff  alleges,  that  at  the  death  of  his  first  wife,Jn 
1817,  Dr.  J.  Towles  became  the  natural  tutor  of  his  only 
son  and  child  and  administered  his  property ;  that  he  kept 
the  negroes  brought  in  marriage  and  made  large  profits  with 
them,  which  he  appropriated  to  his  own  use.  He  also 
retained  the  community  property,  sold  several  tracts  of  land 
in  the  parish  of  Rapides  for  the  sum  of  twelve  thousand  dol- 
lars, and  negroes  in  St.  Mary  to  the  amount  of  two  thousand 
dollars,  all  of  which  he  received.  On  the  8th  of  June,  1818, 
he  signed  a  receipt  to  the  mother  of  his  deceased  wife, 
stating  that  he  had  received,  at  different  times,  on  account 
of  his  deceased  wife,  eleven  thousand  three  hundred  and 
seventy'-five  dollars.  That  property  of  the  community 
acquired  by  said  John  Towles,  during  his  first  marriage,  was 
found  in  his  succession  and  put  on  the  inventory,  sold  as 
community  effects,  and  as  such  amounting  to  twenty-six^ 
thousand  six  hundred  and  seventy  dollars. 

The  plaintiff  further  states  that  the  administratrix  has 
retained  the  negroes  brought  into  the  first  marriage,  since 
the  death  of  her  husband  in  1833,  with  the  other  property  of 
the  succession,  and  had  the  benefit  of  their  labor,  and  that 
the  succession  is  indebted  for  the  value  of  their  services, 
both  before  and  since  Dr.  Towles's  death  ;  that  it  owes  inter- 
est at  five  per  cent,  on  the  sums  which  came  into  Dr.  Towles's 
hands  after  the  death  of  his  first  wife,  from  the  respective 
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WxmnirDuT.  periods  whcQ  they  were  received  by  him.    The  plaintiff 

September^  1836.  alleges  that  the  miDor,  whom  he  now  represents,  has  a  legal 

TURHBuiiT^  mortgage  on  all  the  succession  property  of  Dr.  John  Towles, 

TOTOB,  ETC.    as  his  former  tutor,  for  the  reimbursement  of  the  several 

TowxM's.nx-  sums  owing  by  him.     He  therefore  prays  judgment  for  the 

*"*"""*       amount  that  may  be  .found  due  tp  him,  with  interest  and 

mortgage  allowed. 

The  defendant  admits  there  may  be  some  of  the  property 
acquired  by  her  deceased  husband,  during  his  marriage  with 
the  mother  of  said  minor,  in  the  succession,  but  that  moet  of 
what  is  comprised  in  the  inventory  belonged  to  the  lal« 
community  existing  between  her  and  Dr.  Towles.  She 
further  avers  that  the  first  community  was  insolvent,  but 
that  its  debts  were  paid  by  Dr.  Towles,  after  the  dissolution 
of  the  first  community,  or  by  his  succession  since  his  dcaib. 
She  specifies  a  number  of  old  debts,  to  a  Very  large  aoMunt^ 
paid  since  the  dissolution  of  the  first  marriage,  and  which 
caused  the  second  community,  together  with  oth^  losses^  to 
be  much  embarrassed  with  heavy  debts.  That  as  to  tbe 
slaves  claimed  as  the  paraphernal  property  of  the  fins!  wift, 
they  have  long  since  been  taken  away.  She  avevs  there 
is  nothing  due  to  said  minor  from  the  succession  die 
administers,  and  prays  that  the  plaintiff's  demand  be 
dismissed. 

The  evidence  and  accounts  produced  on  the  trial,  and  tbe 
calculations  made,  are  fuUy  stated  and  recapitulated  in  the 
opinion  of  the  court. 

*'Dr.  John  Towles  received  of  the  estate  of  John  Turnbul^ 
deceased,  viz. : 

Received  of  C.  Norwood,  cash  as  per  receipt,   {^3,400 
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Brought  forward, 9,630  69    WnmBir  Dict. 


1,625  00 


Family  of  negroes  from  Mrs.  TurnbuII, 

(Bob,  Riner  and  three  children,) 
Two  negroes  of  Mr.  T ,  (Emelie  and  Jerry,)  1,000  00 


4,000  00 


A  tract  of  land  near  Pinckneyville,  in  > 
the  state  of  Mississippi,                        > 
Sundries  of  Mrs.  TurnbuU, 315  00 


September^  \9S6. 
runvBULL, 

TDTOK,  XTC* 
TOWLBB*! 

cirritix. 


$16,470  69 
Credit  by  cash  refunded, 2,470  69 


Dated  June  8,  1818." 


$14,000  00 


The  probate  judge  decided  that  the  community  existing 
between  Dr.  Towles  and  his  £rst  wife  was  insolvent,  and 
dismissed  the  further  consideration  of  it.  He  deducted  the 
value  of  the  land  and  negroes  in  the  receipt  of  Dr.  Towles 
to  TurnbuU's  estate,  and  allowed  the  minor  to  take  the  pro- 
perty in  kind,  which  left  seven  thousand  three  hundred  and 
seventy-five  dollars,  which  was  allowed.  The  further  sum  of 
seven  thousand  one  hundred  and  seventy-five  dollars,  with 
interest  at  five  per  cent,  was  allowed  for  the  hire  of  slaves, 
and  a  deduction  of  one  hundred  dollars  per  annum,  from 
1817  to  1828,  for  the  maintenance  and  education  of  said 
mitor ;  and  a  further  deduction  of  ten  per  cent,  from  the 
interest,  for  each  and  every  year,  to  the  20th  August,  1833; 
twQ  hundred  and  fifty  dollars  for  1829,  and  five  hundred 
dollars  for  each  of  the  years  from  1830  to  1832;  and 
judgment  was  rendered  accordingly.  The  defendant 
appealed. 

Brcvmscn^  for  the  plaintiff,  off^'ed  some  calculations  to 
show  that  the  judgment  was  erroneous  as  respects  the 
amount  due  the  plaintiff. 

1.  He  showed,  by  calculations  drawn  from  the  evidence, 
that  the  succession  of  Dr.  Towles  was  indebted  to  the  plain- 
tiff in  the  sum  of  eight  thousand  seven  hundred  and  thirty- 
five  dollars,  for  the  use  and  hire  of  ten  slaves  belonging  to 

S3 


CVTEIX. 
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WinvBK  DitT.  the  successtoQ  of  his  first  wife,  from  the  year  1817  up 

September,  l%3%.  to   1834. 

TirmwiuiL,  ^-  H^  ^^^^  contended  that  the  succession  administered  by 
TOTom,  rrc  tfj©  defendant  was  responsible  for  the  minor  son  of  her  late 
Towus^  Bz>-  husband  for  the  amount  of  his  receipt  in  1817,  being  for 
cash  and  negroes  received  from  C.  Norwood,  administrator 
of  John  TurnbuU's  estate,  the  father  of  his  first  wife,  and 
which  she  inherited.  At  least  he  is  indebted  for  the  balance, 
after  taking  out  the  negroes  in  kind. 

Comrad  and  Swumj  for  the  defendant. 

1.  The  court  erred  in  decreeing  payment  to  the  plaintiflT 
of  the  hire  of  the  negroes  claimed  by  him.  There  is  no 
legal  evidence  of  these  negroes  being  the  property  of  the 
minor.  The  inventories  were  introduced  for  a  difierent  pur« 
pose,  and  are  no  proof  of  title  ;  neither  is  the  fact  of  their 
being  taken  away  from  the  place,  as  there  is  no  proof  that 
this  was  done  with  the  consent  of  the  defendant;  and 
besides,  the  plaintiff  was  one  of  the  heirs  of  Turbbull,  and 
thight  have  taken  them  away  as  heir,  as  well  as  in  his 
capacity  of  tutor.  The  administratrix  could  not,  by  any  act 
of,  or  omissions  of  hers,  affect  the  rights  of  creditors  of-  the 
estate  to  the  property  belonging  to  it. 

2.  At  all  events,  there  is  no  proof  whatever  that  the  sums 
of  money  mentioned  in  the  receipt  given  by  the  deceased 
belonged  exclusively  to  the  minor.  He  is  only  entitled  to 
his  virile  share  thereof  as  one  of  the  heirs  of  John  TumbuII, 
to  wit :  to  one  jijih  part.  There  is  greater  danger  in  the 
court's  decreeing  the  whole  of  this  debt  to  the  minor,  as  it 
appears,  by  a  receipt  given  by  Mrs.  Turnbull  some  time 
afterwards,  that  there  was  a  general  settlement  of  all 
accounts  between  her  and  the  deceased.  See  receipt  signed 
by  Mrs*  Turnbull,  dated  in  1823,  referred  to  in  deposition  of 
N.  Cox. 

3.  The  calculations  of  interest  were  clearly  erroneous^  as 
also  the  allowance  of  commissions  to  iht  tutor. 

4.  The  court  should  have  deducted  from  the  amount 
decreed  to  be  due  the  plaintiff  one  half  of  the  interest  on  the 
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loan  made  from  Surget  on  the  joint  account  of  the  deceased,  WuTcwr  Dm. 
and  of  the  minor.    -This  loan  was  made  on  the  recommen-  September,  iss6, 
dation  and  by  the  authority  of  a  family  meeting,  who  judged     TunirBuii, 
it  for  the  advantage  of  the  minor.     It  was  undoubtedly    TUTOB,.Kro. 
binding  on  the  minor,  and  the  creditor  could  have  collected  towxu*^  «■- 
it  from  him.    Since  the  opening  of  the  succession  it  has       ^^''■^^ 
been  paid  by  the  administratrix.    See  tableau  of  distribution 
under  the  head  ^'mortgage  creditors.''    We  do  not  claim  the 
principal,  because  the  deceased  received  it  £ls  tutor,  and  was 
bound  to  account  for  it ;  but  he  never  did  receive  the  interest, 
and  therefore  the  minor  could  not  claim  it.     At  all  events, 
the  court  should  deduct  the  difference  between  the  interest 
on  this  loan  and  that  due  to  the  minor,  that  is,  five  per  cent, 
per  annum  on  eleven  thousand  dollars  for  upwards  of  two 
years.     Thus  the  deceased  received  on  account  of  the  minor 
'  eleven  thousand  dollars ;  on  this  he  owes  say  five  per  cent. 
Bat  the  minor  owes  ten  per  cent,  to  the  estate,  which  has 
paid  that  amount  of  interest  for  him.  , 

5.  The  decree  should  have  been  to  pay  in  due  course  of 
administration,  and  not  absolutely. 

BvUardj  /.,  delivered  the  opinion  of  the  court. 

The  claim  set  up  by  the  plaintiff  in  this  case,  against  the 
succession  of  his  father  and  tutor,  may  be  considered  by  us, 
as  it  has  been  in  the  argument.,  under  three  distinct  heads. 

FbrsL  For  an  alleged  amount  due  on  account  of  the 
oommunity  formerly  existing  between  the  deceased  and  the 
iH'otbers  of  the  plaintiff,  which  never  has  been  liquidated. 

Second.  For  certain  sums  of  money  and  the  value  of  a 
tract  of  land  in  Mississfppi,  received  by  the  deceased  from 
Che  estate  of  John  TurnbuU,  the  plaintiff's  grandfather. 

Third.  For  the  revenues  of  the  minor,  consisting  principally 
of  the  hire  of  certain  slaves,  alleged  to  be  the  separate  pro-      Where    the 

^  ,  r  r        eommiiDitT  was 

perty  of  the  plaintifl^  and  employed  by  his  father  after  the  dissolved  by  the 

J      .1      ir  !_•    /•    A      •!•  death  of  the  wife, 

death  Ot  niS  tirst  wife.  flndDoinrentoiy 

I.  At  the  dissolution  of  the  first  community  no  inventory  wa^d?'it«^TcSI 
appears  to  have  been  taken,  nor  any  steps  towards  a  liquida-  dation,   aod   it 

.-.,,.        ^.  .  .  11.,        appears  to  have 

tion  of  It.     Its  situation,  either  as  to  property  or  debts,  is  but  been  indebted  to 
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WnrnvDirr.  imperfectly  known.    The  defendant  has  shown,  however, 

S^i^^mber,  1836.  jij^t  it  was  greatly  indebted,  and  the  amount  of  property 

TumrBVL^    exhibited  on  the  other  side,  most  of  which  was  disposed  of 

"'^l"*'    by  Dr.  Towles,  appears  insufficient  to  pay  the  debts.     Wc 

'•^""J**""*"  therefore  concur  with  the  iud&'e  of  the  Court  of  Probates  in 

CUTUX.  ... 

a  greater  amoont  bis  conclusion,  that  on  this  head  the  plaintiff  has  failed  to 
^^"VJ*"'  ^Jt*  show  that  he  is  entitled  to  any  thinff. 

property  ezhibi-  ^  ° 

ted,  M  having  H.  The  evidence  under  the  second  head  consists  of  a 
iu^dSuoiotion:  Written  acknowledgment  or  receipt  signed  by  Dr.  Towles, 
^•^^*^®  after  the  death  of  the  plaintiff's  mother,  by  which  he 
ftrrt     marriage  acknowledges  that  he  had  received  from  the  estate  of  John 

will  not  be  enu-  -_        ,     ,,     ;  ,  .        i  - 

tied  to  take  any  Turnbuli,  deceased,  certain  slaves,  certain  sums  of  money, 
Sinity  b/^'in-  *^^  ^  ^^^^^  ^^  '^"^  '"  ^^0  State  of  Mississippi,  estimated  at 
'^.f*"?®,'.     "  four  thousand    dollars.      The    plaintiff,  who  has  already 

nght  of  hit  mo* 

ther.  received  the  surviving  slaves,  claims  in  this  suit  the  amount 

of  money  thus  alleged  to  have  been  received  on  his  account, 

as  one  of  the  heirs  of  John  Turnbuli,  together  with  the  value 

of  the  tract  of  land. 

^Where  the      jt  has  been  strenuously  contended  by  the  counsel  for  the 

araoeiptformo-  defendant  that  this  document  furnishes  no  evidence  in  sup- 

fiSm  the^iate  P^r^  of  the  pretensions  of  the  plaintiff;  that  it  does  not  show 

^  of  hit  wife's  an-  on  whose  account  the  money  was  received,  that  all  the  heirs 

eettor,  the  "^ 

fbodt  will  be  of  John  Turnbuli  have  as  good  a  right  as  the  plaintiff  to 
partofthewife^  recover  the  amount,  and  that  a  judgment  in  favor  of  the 
mheritanee,  and  plaintiff  would  be  no  bar  to  their  claim.     We  cannot  yield 

reoeiTeo  on  her  •  ' 

aeoount,  for  our  asseut  to  these  propositions.  The  evidence  in  the  record 
be  Habie  toXer  shows  that  Mrs.  Towles  was  one  of  the  heirs  of  Turnbuli, 
*^"'  and  the  plaintiff  sues  as  her  heir.     Dr.  Towles,  when  he 

received  this  amount,  possessed  a  quality  or  capacity  either 
as  the  husband  or  tutor  of  one  of  the  heirs  of  Turnbuli,  which 
entitled  him  to  receive  it.  We  must  presume  he  did  receive 
it  in  that  capacity,  unless  negatived  by  the  terms  of  the 
receipt  itself.  The  money  does  not  purport  to  have  been 
received  on  deposit,  and  the  receipt  per  st  does  not  furnish 
evidence  to  authorize  the  heirs  to  recover  it  back  without 
showing  it  was  paid  in  error. 

But  the  plaintiff,  in  our  opinion,  is  not  entitled  to  recover 
th«  four  thousand  dollars  for  a  tract  of  land  in  Mississippi. 
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It  does  not  appear  that  the  land  was  conveyed  to  Dr.  Towles  wssmir  Dm. 
for  that  price,  nor  that  he  has  disposed  of  it.  The  title  to  September,  iss6. 
the  laud,  and  to. the  slaves  specified  in  the  receipl,  rests  oii  tuknbvu., 
the  same  ground.  It  will  not  be  pretended  that  the  slaves,  ^"''^  "^• 
acknowledged  to  have  been  received  by  him,  were  at  his  '">^*'"*»  ».»- 
nsk,  and  that  if  they  had  died  he  would  have  been  liable  to  Sutwhei-ethe 
bis  pupil  for; the  value  specified  in  the  receipt.  We  cannot  ^^^f""^  Kj^e"  • 
distinguish  between  the  slaves  and  the  land  ;  both  appear  to  tract  of  Umd  and 
have  fallen  to  the  share  of  the  plaintiff,  or  his  mother,  in  the  from*hirTife's 
distribution  of  the  estate  of  Turnbull,  and  we  are  not  autho-  ^^f^^*  **  ^ 

'  cified    smut,    it 

rized,  by  any  evidence  in  the  record,  to  conclude  that  they  ^iii  not  me 
became  the  property  of  Dr.  Towles,  and  that  his  estate  is  tie^to^^m^tmd 
responsible  for  the  price  or  value.  It  is  contended,  however,  ^Jj  not^^^lx^ 
that  we  are  to  presume  that  Towles  disposed  of  the  land  wnsibie  for 
before  his  death.  If  the  title  had  been  in  him,  we  might,  the  price  '  at 
perhaps,  fairly  presume  it  had  been  sold,  inasmuch  as  no  ^im^it^irthc 
notice  is  taken  of  it  in  the  inventory.     But  we  cannot  pre-  r^*»Pj».  .*<>  J]^« 

heir  of  his  vife. 

sume  that  he  sold  the  property  of  bis  pupil. 

III.  In  relation  to  the  third  branch  of  the  case,  which 
relates  to  the  time  of  the  slaves  and  the  allowances  to  be 
made  to  the  tutor  for  the  expenses  of  the  education  of  the 
plaintiflT,  an  attentive  examination  of  the  evidence  satisfies 
us  that  the  Court  of  Probates  came  to  a  just  conclusion. 

The  defendant  and  appellant  has  filed  various  grounds, 
upon  which  she  asks  a  reversal  of  the  judgment  below,  some 
of  which,  relating  to  the  title  of  the  plaintiflT  to  the  slaves, 
and,  consequently,  the  hire  which  has  been  allow*ed,  and  to 
the  right  of  the  plaintiflT  to  recover  the  sums  of  money  speci- 
fied in  his  father's  receipt,  have  already  been  disposed  of 
substantially.  She  further  contends,  that  the  court  erred  in 
allowing  to  the  plaintiflT  interest  on  those  sums ;  in  allowing 
to  the  tutor  for  his  commissions  only  ten  per  cent,  on  the 
inierest  of  his  revenues,  instead  of  that  per  centage  on  the 
revenues  themselves;  and  further,  in  not  charging  the 
plaintiflT  with  one  half  of  the  interest  paid  on  a  loan  of 
twenty-two  thousand  dollars  made  by  them  jointly;  and, 
finally,  in  making  an  absolute  decree  for  the  payment  of 
whatever  amount  might  be  due  to  the  plaintiflT,  instead  of 
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WiimvDiR.  ordering  it  to  be  paid  in  the  regular  course  of  administra- 

September,  l%3^  tiOD. 

TCTsirBuu,         '^^^  question  here  raised,  as  relates  to  the  interest  on  the 

TUTOB,  rrc    loan  of  twenty-two  thousand  dollars,  does  not  appear  to 

Towui^ivxB-  have  been  agitated  in  the  court  below,  and  the  answer  to 

cimix.       ^1^^  original  petition  is  silent  as  to  that  matter.     No  offset 

is  claimed  on  that  account,  and  we  think  the  defendant 

has  failed  to  show  any  liability  on  the  part  of  the  plaintifl^ 

to  pay  any  part  of  the  capital  or  interest. 

The  tutor  it      The  tutor  is  by  law  authorized  to  retain,  as  his  commission, 

^  eent  eom-  ten  per  cent,  upon  the  revenues  of  the  minor.     In  this  case 

MDoaot  of  Ac  ^^®  revenue  must  be  considered  as  composed  of  the  interest 

KTennes  of  hit  of  five  per  cent,  on  the  moneys  in  the  hands  of  the  tutor,  and 

horn   five   ikt  of  the  annual  hire  or  value  of  the  services  of  the  plaintiff's 

ScMpirTfilndl  slaves.     On  the  amount  of  the  hire,  after  deducting  the  ten 

iDhisbuida,aiid  per  cent  for  each  year,  the  tutor  owes  an  interest  of  five  per 

hit  timTet  uid  o-  cent,  as  Well  as  upon  other  sums  which  came  into  his  hands; 

reveniic!"^Thc  ^^^  w®  ^^^  ^^^  aware  of  any  law  which  obliges  him  to  pay 

eomminion        interest  upon  interest.     The  interest  must  be  calculated  on 

miut  be  euonUii-  * 

ted  on  the  ft-  the  amount  after  deducting  the  commission  and  the  expense 
moe!  and'ti^  of  education.  The  judgment  rendered  in  the  Probate  Court 
intmt^of^five  allows  for  expenses  of  education,  different  sums,  increasing 
edeuiatedonthe  with  the  age  and  advancement  of  the  plaintiff,  which 
iSi»r^'de§aeting  appears  to  US  reasonable  and  supported  by  the  evidence, 
ud  ^«naM  of  ^^^  ^^^^  ^'^®  phraseology  of  the  decree,  it  is  not  apparent 
eduoation.         that  all  allowances  were  made  for  interest  and  commissions, 

according  to  the  principles  abovementioned.  With  respect 
to  the  number  of  hands  belonging  to  the  plaintiff,  at  different 
periods,  and  the  value  of  their  services,  the  evidence  in 
the  record  does  not  satisfy  us  that  the  court  below  erred. 
But  the  judgment,  for  the  reasons  above  stated,  must  be 
reformed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  reversed  and  annulled; 
and  it  is  further  adjudged  and  decreed,  that  the  plaintiff 
recover  of  the  defendant,  as  administratrix,  to  be  paid  in  the 
course  of  administration,  as  hypothecary  creditor  from  the 


I 

I 
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year  1817,  ^r«^,  the  sum  of  seven  thousand  three  hundred  WkstkkhDkt. 
and  seventy-five  dollars,  together  with  an  accruing  annual  September,  \9S^ 
interest  of  two  hundred  and  twenty-seven  dollars  and  thirty-     xtnurBuw,^ 
eight  cents,  for  each  and  every  year  from  the  8th  of  June,    tuto»,  etc. 
1818,  until  the  24th  February,  1834,  and  after  that  period  towu«*8«xb- 
an  interest  of  ten  per  cent,  on  said  sum,  until  paid,  according 
to  the  agreement  in  the  record ;  and  that  he  recover  secandh/f 
for  the  hire  of  slaves,    after  deducting  commissions  and 

■ 

expenses  of  education  not  already  allowed  above,  the  sum  of 
one  hundred  and  thirty-five  dollars,  with  interest  at  five  per 
cent,  from  the  19th  April,  1818,  till  paid;  the  sUm  of  two 
hundred  and  seventy  dollars,  with  like  interest  from  the  19th 
April,  1819;  the  further  sum  of  two  hundred  and  seventy 
dollars,  with  interest  from  the  19th  April,  1820;  the  sum 
of  three  hundred  and  thirty-eight  dollars  and  fifty  cents,  with 
interest  from  same  day,  1821,  and  of  three  hundred  and 
thirty-eight  dollars  and  fifty  cents,  with  interest  from  April 
19th,  1822;  of  four  hundred  and  five  dollars,  with  like 
interest,  from  April  19th,  1823;  the  like  sum  of  four  hun- 
dred and  five  dollars,  with  interest  from  same  day  of  April, 
1824 ;  ihe  like  sum  of  four  hundred  and  five  dollars,  with 
like  interest  from  the  19th  April,  1825 ;  the  like  sum  of  four 
hundred  and  five  dollars,  with  interest  from  April  19,  1826^ 
the  same  sum  of  four  hundred  and  five  dollars,  with  interest 
from  April  19,  1827;  the  same  sum  of  four  hundred  and 
five  dollars,  with  interest  from  April  19,  1828;  the  further 
sum  of  three  hundred  and  ninety  dollars,  with  interest  from 
the  19th  April,  1829  ;  the  sum  of  one  hundred  and  forty 
dollars,  with  interest  from  the  19th  April,  1830 ;  the  further 
sum  of  two  hundred  and  seven  dollars  and  fifty  cents,  with 
interest  from  April  19th,  1831 ;  and  the  same  sum  for  each 
of  the  years  1832  and  1833,  with  interest  on  each  from  the 
same  day  of  each  year,  respectively ;  and  it  is  further 
ordered,  that  the  costs  of  the  Court  of  Probates  be  paid  by 
the  estate,  and  those  of  the  appeal  by  jhe  plaintiff  and 
appellant,  reserving  to  him  any  right  he  may  have  to  the 
tract  (^f  land  in  Mississippi. 
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CASES  IN  THE  SUPREME  COURT 


COLLINS  V8.    COLLINS'S  ADMINISTRATOR,  ET  AL. 


APPEAL   PROM   THB   COURT  OP  PROBATES,   POR   THE    PARISH   OP  8T.  LAMDRT. 


The  nullity  reaultin;  from  the  want  of  a  rendition  of  an  account  previous 
to  the  release  or  extra-judicial  settlement  between  the  tutor  and  his 
ward  is  relative,  and  the  act  must  have  its  effect  until  annulled  by  a 
direct  action,  at  least  so  far  as  third  persons  are  concerned. 

In  a  direct  action  of  nullity,  to  annul  and  set  aside  a  settlement  between 
the  tutor  and  his  ward  and  for  restitution,  the  latter  can  only  be  reliered 
by  placing  the  party  in  the  same  situation  in  which  he  was  before  the 
contract. 

The  ward  is  restricted  in  his  direct  action  of  nullity  against  his  tutor  to 
four  years  after  his  arrival  at  the  age  of  majority. 

This  is  an  action  against  the  administrator  of  the  estate  of 
the  late  Murtough  Collins,  and  against  Joseph  and  Jesse 
Andrus,  as  sureties  in  two  several  curator  bonds,  given  by 
said  Murtough  Collins. 

The  plaintiff  alleges  that  he  is  the  only  surviving  child 
and  heir  of  John  L.  and  Elizabeth  Collins,  deceased,  who 
died  when  he  was  a  minor,  leaving  a  large  property.  That 
his  tutors,  W.  L.  Collins  and  J.  Baldwin,  rendered  an 
account,  acknowledging  themselves  indebted  to  him  and  his 
brother  in  the  sum  of  six  thousand  two  hundred  and  seventy 
four; dollars.  That  his  brother,  J.  L.  Collins,  was  appointed 
his  curator  ad  bona  in  May,  1820,  and  died  the  year  fol-' 
.  lowing,  without  rendering  an  account.  M.  Collins  was 
appointed  curator  of  J.  L.  CoUios's  succession,  and  gave 
bond,  with  the  defe.ndants  as  sureties,  who,  he  alleges,  wad 
negligent  and  unfaithful,  never  having  made  an  Inventory 
or  rendered  an  account,  by  which  negligence  and  illegal 
conduct  his  boi^d  became  forfeited.  That  in  1822^  said  M. 
Collins  was  appointed  his  curator  ad  6ona,  and  gave  bond, 
with  the  defendants  (Andrus')  as  his  sureties.  The  plain- 
tiff further  alleges,  that  he  inherited    his  brother,  J.  L. 
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Collins's  estate,  besides  what  he  is  entitled  to  receive  on  Westbrit  Dibt. 
account  of  his  father  and  mother's  succession.      That  M.  September,\^^*. 
Collins  died,  insolvent,  in  November,  1827,  without  render-       coluks 
ing  an  account  of  either  of  his  curatorships,  and  that  his      couurs'* 
bonds  are  forfeited  in  both  cases  and  the  sureties  liable.  adm»».'ital. 

He  further  shows,  that  M.  Collins's  estate  inventoried 
eighteen  thousand  eight  hundred  and  sixty-eight  dollars, 
and  the  privileged  debts,  apiounted  to  about  forty-nine  thou- 
sand and  odd  dollars,  and  that  William  Moore  was  appointed 
administrator;  the  widow  and  heirs  having  renounced.  That 
in  October,  1828,  the  administrator  filed  a  tableau  of  distri- 
bution of  said  estate,  without  placing  his  claims  thereon  as  a 
mortgaged  and  privileged  creditor;  he  therefore  requires 
that  the  order  homologating  the  tableau  be  reconsidered  and 
Altered,  so  as  to  give  him  his  proper  place  thereon  for  the 
anaount  of  the  two  curators^  bonds  thus  forfeited. 

He  further  shows,  that  in  consequence  of  said  M.  Collins's 
failure  to  pay  over  the  sum  due  to  him,  he  has  suffered 
damages  to  the  amount  of  seven  thousand  dollars,  for  which 
he  is  entitled  to  judgment. 

He  prays  that  William  Moore,  administrator,  &c.,  and 
Joseph  Andrus  and  Jesse  Andrus,  be  cited,  the  former  to 
place  him  on  the  tableau  as  a  privileged  creditor  for  the 
amount  of  the  two  curators^  bonds  aforesaid,  and  that  the 
two  latter,  together  with  the  administrator,  be  condemned  to 
pay  the  amount  of  his  several  demands,  &c. 

The  defendants  pleaded  an  excejption  to  the  jurisdiction, 
and  averred  that  the  District  Court  had  exclusive  cogni- 
zance of  the  matters  in  controversy.  The  Court  of  Probates 
sustained  the  exception,  so  far  as  respects  the  sureties  in  the 
curators'  bonds,  and  ordered  the  administrator  to  answer  to  ^ 
the  merits. 

The  administrator  pleaded  a  general  denial,  and  specially 
averred,  that  on  the  14th  July,  1825,  the  plaintiff  then  being 
an  eman1;ipated  minor,  and  authorized  to  act  for  himself, 
had  made  a  final  settlement  with  M.  Collins,  his  curator  in 
his  life  time,  and  gave  him  a  full  receipt,  with  a  release  of 

34 
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We&tmmx  Dm.  all  mortgages  and  pretensions ;   apd  in  passing  the  act  of 

September^  \%$6,  settlement,  Luke  L^sassier  aided  him  as  his  curator  ad  hoc. 

oDLLus  That  the  plaintiff,  on  arriving  at  the  age  of  maturity, 

eouMB*B      confirmed  said  release,  by  appearing  and  claiming  to  be  a 

aok'k.  n  ML,   creditor  of  the  estate  of  M.  Collins,  deceased,  and  being,  at 

his  own  instance,  placed  on  the  tableau  as  a  creditor,  &c., 

which  was  homologated  without  opposition.      A  detailed 

statement  of  the  administrator's  account  was  also  included 

in  the  answer. 

Judgment  was  rendered  in  favor  of  the  defendant,  from 
which  the  plaintiff  appealed. 

Linton^  for  the  plaintiff,  made  the  following  points. 

1.  No  legal  account  of  the  estates  of  John  Collins,  senior, 
the  father  of  the  plaintiff,  nor  of  John  L.  Collins,  has  ever 
been  rendered  by  the  executors  in  the  first  instance,  nor  by 
Baldwin  and  John  L.  Collins,  tutors  of  the  fdaintiff,  nor  by 
Murtough  Collins,  the  curator  ad  bona. 

2.  The  appointment  of  a  curator  or  tutor  is  a  judicial 
proceeding.  Code  of  Practicey  articles  924,  958,  960,  and 
961.  The  surety  becomes  voluntarily  a  party.  The  minor, 
when  he  attains  the  age  of  majority,  can  sue  either  or  both 
in  the  same  tribunal.  Lovisiana  Codcy  article  3030.  4 
Martin's  Reports,  214. 

3.  No  partition  of  the  property  of  John  Collins,  senior,  was 
ever  made  between  John  L.  Collins  and  the  plaintiff.  The 
basis  of  the  settlement,  then,  of  Murtough  Collins,  curator 
ad  bona  of  the  plaintiff,  was  the  amount  of  the  inventory 
made  in  1810.  Code  of  Practice^  54  to  68.  Code  ^apo^ 
leon,  451.  2  TouUiery  Jfos.  1189,  1190.  2  MarHn,  JV.  S., 
75.  2  TouUiery  Jfos.  1 246,  1 264,  and  1 191.  Domaty  book  1, 
section  3,  JVb.  43,  page  182. 

4.  The  defendant  relies  on  a  receipt  in  full,  or  release, 
executed  by  plaintiff  to  Murtough  Collins,  dated  15th  July, 
1825.  To  the  validity  of  this  act  we  oppose  the  minority  of 
the  plaintiff,  and  that,  as  an  agreement  between  tutor  and 
ward,  it  should  have  been  preceded  by  the  rendition  of  an 
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account.  Idmxwna  Code^  artide  355.  2  Louisiana  RepwrtSf  WtmrnDttr. 
pages  184  and  523.  .  TauUier,  1248,  1297,  1250.  Code  September,  tm. 
JfapoUon,  480  and  472.  counm 

5.    The  act  or  release  in  question    is  absolutely  void.      coiuire«k 
Louisiana  Code,  articles  19  and  2252.    8  TovUier,  Ms,  503  ^m'b.  r  al. 
606. 


Charland,  for  the  defendant. 

1.  It  is  admitted,  or  at  any  rate  shown,  that  the  plaintiff 
is  the  heir  of  John  Collins  and  wife,  deceased,  and  also  of 
John  L.  Collins,  deceased ;  the  allegations  in  the  petition 
and  the  express  statement  in  the  act  of  release  to  M.  Collins 
show  it.    ' 

2.  If,  then,  the  plaintiff  is  the  heir  of  JohnL.  Collins,  he 
cannot  claim  to  make  the  defendant  responsible  for  his 
negligence,  whilst  the  said  John  L.  was  acting  as  his  curator 
ad  bona;  the  rights  of  the  plaintiff,  if  he  had  any,  are  extin- 
guished by  confusion;  at  any  rate,  the  second  curator  ad 
bona  is  not  responsible  for  the  property  wasted  by  the  first 
2  Martin^  JST.  S.\  page  78.     Louisiana  Code,  or  tick  2214. 

3.  John  L.  Collins,  whilst  he  was  curator  ad  bona  of 
plaintiff,  received,  by  himself  or  his  agent,  the  sum  of  three 
thousand  seven  hundred  and  ninety-nine  dollars  and  sixty- 
six  and  one  half  cents,  and  settled  finally  with  Baldwin,  and 
took  his  note  fbr  all  that  was  coming  from  him,  the  amount 
of  which  note  was  all  ever  received  by  M.  Collins,  except 
the  interest  which  John  L.  Collins  had  in  the  store  of  A.  C. 
and  L.  and  the  proceeds  of  two  horses  sold ;  this  we  have  to 
account  for,  and  it  is  done  by  the  different  sums  paid  for  the 
{riaintiff  and  his  deceased  brother. 

4.  Defendants  are  not  liable  for  what  was  lost  by  the 
insolvency  of  William  L.  Collins. 

6.  The  release  given  by  the  plaintiff  to  M.  Collins  may 
not  be  good  as  a  discharge  to  him  as  curator  ad  bona,  but  it 
is  good  as  evidence  of  a  payment  of  what  was  coming  to  him. 

6.  The  presumption  of  payment  is  irresistible  when  all 
the  evidence  is  examined.  6  Martiny  JV*.  S,,  541.  4  Loui- 
sima  RqiH^i  452. 
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WmxuDiiT.      7.  The  plaintiff  is  precluded  from  setting  up  this  claim 
September,i%36.  j^Qy^^  because,  when  the  administrator  of  the  estate  of  M. 
ooLUHi       Collins  made  a  tableau  of  distribution  of  the  estate,  the 
coLu'ffi'8      plaintiff  presented  himself  as  a  creditor,  but  did  not  set  up 
MiiM>n.nAu   the  present  demand,  but  was  placed  on  the  tableau  for 
another  sum  he  claimed,  which  tableau  has  been  homolo- 
gated by  the  Court  of  Probates  and  affirmed  by  the  Supreme 
Court.     4  Louisiana  Reports,  44,  174.     2  Ibid.,  155,  205.     7 
Mart^  JV*.  S.,  566.     6  Ibid^  131.     Loumaim  Code,  articles 
1056-7-8-9  and  1060. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  conclusion  to  which  we  have  come  upon  one  of  the 
peremptory  exceptions  pleaded  by  the  defendants  in  this  case 
renders  it  superfluous  to  investigate  the  complicated  facts 
disclosed  in  the  record. 

The  plaintiff  seeks  to  render  the  estate  of  Murtough 
Collins,  administered  by  the  defendant,  liable  to  him  for 
mal*administration  as  his  curator  ad  bona,  while  a  minor,  and 
of  the  estate  of  his  deceased  brothers,  of  whom  the  plaintiff 
is  the  heir,  alleging  that  Murtough  Collins  died  without 
rendering  any  account  of  his  administration. 

The  exception  to  which  we  allude  is,  that  the  plaintiG^  on 
the  14th  of  July,  1825,  being  then  an  emancipated  minor, 
had  a  final  settlement  with  the  deceased,  M.  Collins,  and 
gave  him  a  receipt  in  full  on  account  of  those  several 
administrations,  and  a  release  of  all  mortgages  and  preten- 
The  nullity  sions  resulting  from  the  same,  and  that  he  was  assisted  in 

ti^ewanfofarei^  ^^^  ^^^  ^y  his  curatovs  ad  hoc, 

dition  ofan  M-      fj^g  ^^^  ^f  release  is  in  the  record,  and  appears  to  have 

eoont    previous  »  rr 

to  the  release  been  passed  before  the  parish  judge  and  two  witnesses,  and 
Mtdemen?  be-  the  plaintiff  was  assisted  by  L.  Lessassier,  his  curator  ad  hoc, 
^ZThu'wJdX  To  this  it  is  answered,  that  the  act  is  null,  because  the 
««i»ti7e,and  the  plaintiff  was  a  minor  at  the  time,  and  because  not  preceded 
effeet,  until  an-  by  a  rendition  of  a  detailed  account  and  exhibition  of 
TOt  actfon*  ^at  vouchers,  according  to  artfcle  355  of  the  Louisiana  Code, 
least  so  far  as      y^^  jj^d  occasion  to  consider  the  question  here  presented 

third  persons  are  '■  *^ 

eoneemed.         in  the  case  of  Foutelet  et  al.  vs.  Murrell,  9  Louisiana  Reports, 
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£91,  S99,  and  we  then  held  that  the  nullity  resulting  from  Wistsm  Dist. 
the  want  of  a  rendition  of  account  previous  to  the  release  or  September^iss^. 
extra-judicial  settlement  between  the  tutor  and  his  former  Lroniioii 
ward  is  relative,  and  that  the  act  must  have  its  effect  until  ^adb^  au 
annulled  by  direct  action,  at  least  so  far  as  third  persons  are  in  a  direct  a»- 
concemed.  The  plaintiff,  in  his  petition,  makes  no  allusion  f^^J^  Md^Et 
to  this  act,  but  treats  it  as  an  absolute  nullity,  and  contents  **><*«  \  ■etUe- 
himself  with  endeavoring  to  show  its  nullity,  when  it  is  set  the  tutor  and  hit 
up  as  a  defence  to  this  action.  Even  in  a  direct  action  for  j^'lltitiition  the 
restitution,  he  could  be  relieved  only  by  placing  the  party  }*Jf«''  5*"  °°^y 
with  whom  he  contracted  in  the  same  situation  in  which  he  piaeiDg  the  par- 
was  before  the  contract.  But  then  his  direct  action  would  sLuuion^  '^^ 
be  limited  to  four  years  after  arriving  at  the  age  of  majority.  ^Wchhe  ^^)^ 
The  estate  of  Collins  is  insolvent,  and  administered  as  such,  xhe  ward  !• 
The  creditors  may  have  acquired  rights  under  that  release  ST^rMtioo^of 
which  c^M^not  be  affected  indirectly,  as  is  attempted  in  this  nullity    against 

his  tutor,  to  four 
case.  ^  years   after  his 

arrival  at  the  age 
of  majority. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 


10 
410Q900 

idiooMe 


ANDERSON  V8.    CADE   ET   AI^. 

APPXAI.  VftOM  THK  COU&T  OF  THE   FIFTH  JUDICIAL   DISTRICT,  TBI 
JUDGE   OF   THE   SEVENTH   FRS8IDINO. 

The  appeal  must  he  dismissed  when  there  is  no  appeal  bond  taken  in  favor 
of  the  appellee. 

Where  the  warrantors  have  assamed  the  defence  of  the  action  instituted 
against  the  defendant,  and  judgment  is  rendered  in  favor  of  the  plaintiff, 
against  the  defendant,  and  for  the  latter  against  the  warrantors :  HM, 
that  the  plaintiff  must  be  made  a  party  to  the  appeal,  in  order  that  the 
judgment  between  the  defendant  and  warrantors  may  be  revised  on  the 
appeal. 


CABmiTAX. 


STO  CASES  IN  THE  SUPREME  COURT 

WiiTBur  Dm.      This  case  came  before  the  -court  on  a  motion  to  dismiss 

S^iember,  IB36.  ^Jje  appeaL 

▲nutoir  The  plaintiff  obtained  judgment  for  five  hundred  and 
sixty-seven  dollars  against  the  defendant.  Cade,  and  that  a 
certain  slave,  which  the  latter  had  purchased  from  John 
Compton  and  Joseph  Walker,  as  executors  of  an  estatOi 
should  be  seized  and  sold  to  pay  said  judgment. 

Cade  cited  Compton  and  Walker  in  warranty,  and  had 
judgment  over  against  them  for  the  value  of  the  slave, 
from  which  he  was  evicted.     They  appealed. 

The  appeal  b<md  was  only  executed  to  the  defendant. 
Cade,  although  the  attornies  of  the  plaintiff  acknowledged 
service  of  the  petition  and  waived  citation  of  the  appeaL 

C.  VoorhieSy  for  the  plaintiff,  moved  to  dismiss  the  appeal, 
because  the  appeal  bond  was  not  made  pajrable  or  in  favor 
of  the  plaintiff  and  appellee. 

JBrotofwon,  for  the  defendant,  joined  in  the  motion  made 
by  the  plaintiff's  attorney,  because  it  was  impossible  to  try 
the  case  on  its  merits,  as  between  all  the  parties.  If  the 
defendant's  judgment  against  the  warrantors  is  to  be  called 
in  question,  he  must  have  the  righ,t,  at  the  same  time,  to 
resist  the  judgment  of  the  plaintiff  against  him. 

LewUy  for  the  warrantors,  contended  that  the  judgment 
was  erroneous  as  respects  them,  because  it  was  rendered 
against  them  personally,  instead  of  being  in  their  representa- 
tive capacity  as  executors. 

2.  The  correction  of  the  judgment  was  only  required  as 
respects  the  defendant.  He  alone  is  concerned  as  to  the 
judgment  between  him  and  the  warrantors.  It  does  not 
affect  the  plaintiff. 

Martifiy  /.,  delivered  the  Opinion  of  the  qourt. 

The  defendant,  in  this  case,  having  called  his  vendors  in 
warranty,  they  came  in  and  contested  the  plaintiff's  right  to 
the  slave,  sought  to  be  made  subject  to  his  mortgage,  and 
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also  that  of  the  defendant  against  them   as  warrantors.  Wwrmv'Dm, 
They  are  now  appellants  from  the  judgment  which  supports  September,  \^S6. 
the  plaintiff's  claim,  and  that  of  thb  defendant  against  them      axdemoh 
in  warranty.  cmi  bt  al. 

The  plaintiff  and  appellee  has  prayed  the  dismissal  of  the  The  appeti 
appeal,  on  account  of  the  absence  of  any  appeal  bond  in  his  ged  when  there 
favor ;  this  being  the  case,  the  motion  to  dismiss,  as  to  him,  {JJco  iiJIkvOTlrf 

must  prevail.  the  appellee. 

This  party  being  thus  out  of  court  .through  the  kiches  of 
the  appellants,  they  still  insist  on  the  reversal  of  the  judg- 
ment obtained  by  the  defendant  against  them,  not  on 
account  of  the  absence  of  any  right  in  the  plaintiff  to  the 
slave  in  question,  but  on  account  of  the  absence  of  any  right 
in  the  defendant  against  thenl  as  warrantors,  because  the 
sale  at  which  he  acquired  the  slave  was  effected  by  them 
m  autre  drdity  i.  e.,  as  representatives  of  a  succession. 

The  vendors  might  have  avoided  contesting  the  claim  of  Where  the 
the  plaintiff  on  the  slave,  and  contented  themselves  with  JSaomed  Uie  d^ 
denying  their  liability  in  warranty.  They  have,  however,  [fo^nrtimted*^ 
thought  it  safer  to  assume  the  defence  of  their  vendee,  and  p'mst  the  de- 
thus  relieve  him  from  the  necessity  of  undertaking  it  himself,  judgment  is^n- 
It  is  useless  to  inquire  whether,  on  failing  in  the  attempt  to  ^f "^^e  'piahitiff 
defend  him,  they  were  bound  to  contest  the  plaintiff's  claim  against  the  de- 
before  this  court ;  they  have  made  their  election,  and  the  theUtieragainit 
defendant  was  informed  of  it  by  the  citation,  which  made  jyg/rf]*^*'3rat^thc 
him  and  the  plaintiff  both  appellees.  Had  this  been  other-  plaintiff  mu»t  he 
wise,  the  defendant  must  have  considered  whether  it  was  the  appeal,  in 
his  interest  to  suspend  his  right  or  the  judgment  he  had  jJIdmeilt**  be^ 
obtained  against  his  vendors,  by  appealing  from  that  of  the  i^een   the  de-    ^ 

.  "^      I  1  o  lendant  and  war" 

plaintiff,  decreeing  the  sale  of  the  slave,  which  was  the  basis  rantors  may  be 

^^  V  . ^„„^  revised    on   the 

of  his  own.  appeal. 

He  was  relieved  from  this  consideration  by  the  conduct  of 
his  vendors,  who,  having  undertaken  his  defence  in  the  court 
below,  determined  on  continuing  it  in  this.  Through  their 
own  lachesi  it  now  appears  that  the  error,  which  they  allege 
the  District  Court  committed,  cannot  be  corrected. 

Their  appeal  being  now  dismissed,  as  to  the  plaintiff,  and 
the  year  having  elapsed,  the  defendant  cannot  appeal.    The 
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WimurDirr.  judgment  IS,  therefore,  final  both  against  the  defendant  and 

S'i'^^ml^^  t836.  ^jjg  appellants,  through  the  laches  of  the  latter.     Can  they 

s»uHoussATK*s  now  be  heard  in  disclaiming  any  interest  in  a  defence  which 

"S**        they  have  assumed,  and  thereby  relieved  the  defendant  from 

the  obligation  of  undertaking  1    It  appears  to  us  it  is  now 

too  late.     In  undertaking  to  defend  their  vendee  in  bpth 

courts,  if  they  have  not  waived  any  exemption  from  the 

obligation  of  doing  so,  resulting  from  the  character  in  which 

they  effected  the  sale,  they  have  incurred  the  obligation  to 

indemnify  him  from  the  consequences  of  their  negligence. 

.  ^he  appeal  must,  therefore,  be  dismissed. 


9 

DELAHOUSSATE's  heirs  V8,  bienvenu  et  al. 

appeal  prom  the  court  op  the  pir8t  jubicial  district,  tbr 
judge  op  the  seventh  presiding. 

Where  a  familj  meeting  consent  to  mortgage  the  property  of  minors,  to 
obtain  a  loan,  to  enable  the  tutor  to  discharge  a  judgment  against  themt 
and  the  loan  not  being  procured,  but  the  tutor  pays  the  amount  of  the 
judgment  with  other  funds  of  the  minors'  in  his  hands,  it  will  be  valid. 

The  tutor  has  a  right  to  dispose,  of  the  funds  in  his  hands  on  his 
responsibility ;  and  where  he  pays  a  judgment  obtained  against  hie 
pupils,  the  judgment  cannot  be  rescinded  and  the  amount  recoTered 
back  from  the  owner  who  received  payment.  If  the  tutor  paid  without 
proper  authority,  the  minors  must  look  to  him,  as  in  case  of  mal- 
administration of  their  estate. 

This  is  an  action  to  annul  a  judgment  obtained  by  the 
defendants  against  one  Hany,  as  the  natural  tutor  of  the 
plaintiffs,  who  are  the  minor  heirs  of  C.  E.  Delahoussaye. 
The  latter  inherited  a  sugar  plantation  and  slaves  from  their 
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deceased  mother,  and,  in  the  course  of  administration,  the  WursBirDifr. 
tutor  and  father  (Hany)  contracted  the  debt  on  which  this  September^  is8», 
judgment  was  obtained,  for  a  sugar  mill  and  other  things  oxLAHovMATB't 
furnished  the  plantation.    The  tutor  let  judgment  go  by        "^ 
default    This  judgment  was  assigned  to  another.    When  ^nMYmsvwtAu 
pressed  for  pajqnent,  the  tutor  convoked  a  family  meeting  of 
the  relations  and  friends  of  the  minors,  who  recommended 
mortgaging  the  plantation,  with  a  view  to  procure  funds  to  pay 
off  this  judgment  and  other  debts.      The  loan  was  not 
procured,  but  Hany,  the  tutor,  paid  off  the  judgment  in 
question  with  other  funds  of  his  pupils,  ^n  his  hands,  to  the 
assignee. 

The  district  judge  gave  judgment  for  the  defendants,  from 
which  the  plaintiffs  appealed. 

LewUt  for  the  plaintiff. 

1.  The  judgment  is  null,  because  the  debt  on  which  it  ia 
foimded  was  illegally  contracted  by  the.  tutor,  to  the  disad- 
vantage and  injury  of  his  pupils.    The  suit  was  not  properly  , 
defended ;  there  was,  in  fact,  no  defence,  but  judgment  went 
by  default    Code  of  Practice^  615.  Lowsiatia  Code,  SOI  yetatq. 

S.  This  judgment  was  paid  illegally  from  the  capital  and 
with  the  funds  of  the  plaintifis,  which  was  received  by  the 
assignee,  and  should  be  refunded. 

3.  The  contract  made  by  the  tutor  was  not  binding  on 
the  minors,  because  not  being  for  their  benefit,  but  through 
the  mismanagement  of  their  estate.  Louieiana  Code,  327, 
340. 

4.  The  consent  of  the  family  meeting  to  pay  this  judgment 
could  not,  by  a  subsequent  ratification,  make  good  what  was , 
null  and  void.    Louiriana  Code,  334-6. 

5.  The  tutor  had  no  power  to  contract  the  debt  on  which 
the  judgment  is  rendered.  He  is  forbidden  to  spend  more 
than  the  revenue  of  his  minors,  without  the  advice  of  a 
ftmily  meeting ;  and  a  fortiori  he.  could  not  enter  into  con- 
tracts which  would  have  the  effect  of  squandering  their 
capital  by  means  of  suits.  5  Lomriana  Rqforis,  490. 
Louisiana  Code,  343. 

35 
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WscmH  DiBT.  6.  The  judgment  is  illegal,  because  it  is  general  against 
Sefiiember^  1886.  ^jj^  tutor  as  such,  and  authorizes  the  seizure  and  sale  of  the 
oBLABouHATi's  minors'  property.     It  should  at  least  have  been  restricted  to 

1^        the  revenues.    8  Martin^  JV.  S.,  272. 
BiuvousTAA.      7     It  ig  illegal,  and  should    be    set   aside  because  it 

authorizes  the  alienation  of  the  property  of  minors  contrary 
to  law,  and  forbidden  by  it.  1  Martin,  JV*.  S.,  324,  628.  2 
Lotimana  Reports,  328. 

Brawnsan  and  Smon,  for  the  defendants. 

This  is  an  action  of  nullity  or  rescission,  by  which  the 
plaintiffs,  who  were  all  minors  at  the  time  the  judgment  was 
rendered,  seek  to  have  it  set  aside,  on  several  grounds ;  but 
no  fraud  or  collusion  is  alleged. 

1.  As  to  jurisdiction.  The  District  Court  had  jurisdiction ; 
it  was  not  a  suit  against  a  succession,  but  only  to  recover  a 
debt  which  had  been  contracted  by  the  tutor  for  his  minors, 
after  the  death  of  their  ancestor.  Ck>de  of  Practice,  (xrticU 
924.     6  Louisiana  Reports,  page  26. 

2.  The  minors  were  duly  represented  in  the  suit  in  which 
said  judgment  was  rendered,  and  it  cannot  now  be  rescinded. 
Jlct  of  1826,  (U  amending  article  615  of  Code  of  Practice. 

3.  Moreover,  a  meeting  of  the  family  of  the  minors, 
convened  after  the  judgment  had  been  rendered,  recognized 
the  same  to  be  justly  due,  and  provided  means  to  pay  its 
amount.  They  had  a  right  to  do  so.  CUnl  Code,  339,  343. 
The  object  of  the  family  meeting  was  to  provide  for  the  pay- 
ment of  such  debts,  contracted  by  the  tutor,  as  had  turned 
to  the  benefit  of  the  minors,  and  particularly  for  their  main- 
tenance and  education,  and  this  is  one  of  those  debts. 

BuUard,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  sue  to  rescind  a  judgment  rendered  against 
them  and  ordered  to  be  satisfied  out  of  their  property,  while 
minors,  on  various  grounds,  as  set  forth  in  the  petition ;  and, 
among  others,  that  the  suit  against  their  tutor  was  not  well 
defended,  and  that  they  were  aggrieved  by  the  judgment. 
Code  of  Practice,  article  615.    The  aJssignee  of  the  person  in 
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whose  favor  the  original  judgment  was  rendered  is  made  a  Westseh  Dm. 
party  defendant.  ^  September,  iss^. 

The  defence  relied  on  is,  that  the  judgment  was  paid  hy  sklahovbbatk's 
the  tutor  of  the  plaintiffs  to  the  assignee,  out  of  funds  of  the         "^f ' 
plaintiffs,  in  his  hands,  and  that  there  is  no  nullity  in  the  BnwTMruETAL. 
judgment.  „^S*tr 

It  is  shown  by  the  evidence  in  the  record,  that,  after  the  jenttoiiMw^w 
rendition  of  the  judgment,  the  father  and  tutor  of  the  plain-  minora  to  obtain 
tiffi  provoked  a  family  meeting,  composed  of  the  nearest  ^,|^tw  todl!^ 
relatives  of  the  minors,  some  of  whom  figure  in  this  case  as  ©hirgts  a  jud(5- 
parties,  and  that  the  family  meeting  authorized  the  tutor  to  them,  and  the 
procure  a  loan,  by  mortgage  of  the  minors'  property,  for  the  JSU,~f,  "^S 
purpose  partly  of  paying  the  judgment  in  question,  together  thetutorpayt&c 
with  other  debts,  which  they  say  on  oath  had  been  con-  judpnent  with 
Iracted  for  the  sustenance  and  education  of  the  plaintiffs  and  uieminOTsinhU 
for  the  better  administration  of  their  property.  The  loan  Jj^^"»  '*  ^^  ^ 
was  not  procured,  but  it  appears  that  afterwards  money  The  tutor  ha>  a 
came  into  the  hands  of  the  tutor,  in  consequence  of  the  sale  "j?^e%,^*^®ij 
of  some  property  of  the  minors,  which  was  not  provoked  by  his  hands  on  his 
him,  and  that  out  of  that  fund  he  discharged  the  judgment  ^^ where  he 

i"  question.  ffi^IgS;' 

If  the  family  meeting  consented  to  create  an  incumbrance  !>»  pupils,  the 
on  the  property  of  the  plaintiffs  to  pay  the  debt  in  question,  he  rescinded, 
they  may  fairly  be  said  to  have  authorized  the  payment  by  J^vared™haek 
means  less  onerous  to  the  parties.     The  tutor  had  a  right  to  ^p™  *«  owner, 

■  who      reoeirea 

dispose  of  the  money  in  his  hands,-  under  his  responsibility,  payment  if  the 
and  we  are  of  opinion  that,  under  such  circumstances,  the  om^'^proper^an- 
plaintiffs  must  look  to  their  tutor,  if  he  has  mal-administered  t**ority,  the  mi- 

*  '  nors  must  look 

their  estate.  to  him  as  in  case 

of  mal-adminis* 
tration  of  their 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  *^'^*®' 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Wnniv  DuT. 

Stptember^  l|96. 


RBKTE8  V$.  TOWLBS. 
4mAL  raoM  rmm  ooukt  or  the  futb  judicial  DitTKiCT,  tbs 

JODOB  or  THB  SSYBNTB  PABBIOIHO. 


Tho  uMMinent  U  the  aQthority  on  which  the  aheriff  or  eoUector  piooeedf 
4o  demend  and  eell  property  for  Uxee.  It  it  aaalogoua  to  an  execation 
iMuing  OB  a  jndgment  To  mpport  a  aberiff'a  deed,  the  party  relying 
on  it  moat  ahow  a  jadgment  and  execation.  So  a  deed  for  land 
pnrchaaed  at  a  aale  for  tazetf  unaccompanied  by  evidence  of  the 
iBioaament  'u  inanfficient  to  ahow  a  valid  alienation,  and  that  the  former 
owner  ia  diveated  of  title. 

Where  the  vendor  aaaomea  to  aell  without  title,  or  a  diadoanre  of  the 
defeclB  of  hia  title,  the  vendee,  though  holding  under  a  aale  d  non  dbmiiM, 
may  invoke  the  preacription  often  yeara. 

But  where  A  aella  to  B  all  hia  right,  title  and  intereat  in  and  to  a  certain 
tract  of  land,  which  ia  veated  in  him  by  virtue  of  a  aale  for  taxea,  ipade 
by  a  pariah  judge,  being  for  the  taxea  due  thereon  by  C,  the  original 
owner:  HM,  that  A  ia  ezpreaaly  exempted  from  wairanty,  except 
againat  himaelf ;  and  hia  title,  thua  aold,  being  expreaaly  referred  to  and 
act  out,  ahowB  on  ita  face  the  kind  of  claim,  title  or  intereat  conveyed* 
and  bringa  home  to  hia  vendee  full  knowledge  of  the  title  under  which  hia 
vendor  claimed,  which,  if  defective,  preventa  the  preacription  often  yeaca 
from  running. 

A  title,  on  the  ftoe  of  which  a  fatal  defect  ia  atamped,  and  which  ia  known 
to  the  poaaeaaor,  cannot  be  the  baaia  of  the  ten  yeara*  preacription. 

A  title,  to  aerve  aa  the  baaia  of  the  ten  yeara*  preacription,  muat  be  in  itaelf 
tranalative  of  property.  But  the  title  which  doea  not  Auniah  evidcmce 
that  all  the  formalitiea  required  by  law  have  been  complied  with,  haa 

*  alwaya  been  conaidered  deficient  in  form,  whenever  the  vendor  acta  in  a 
public  capacity  or  truat,  and  takea  upon  himaelf  to  aell  the  property  of 
another. 

Errora  of  law  do  not  form  a  good  foundation  for  acquiring  property. 

The  deed  of  &  tax  collector,  though  it  provea  rem  iptam^  i.  e.,  that  he  aold, 
yet  it  furnishes  no  evidence  of  his  authority  to  sell,  witliout  proof  of  an 
aaaeaament,  and  is  therefore  defective  in  form. 
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When  tke  defimdant  lets  up  in  hu  answer  to  be  the  true  owner  of  the  Wsnmv  Dfer. 
plaintiff's  title  to  the  land  in  controTeny,  and  alleges  long  possession  Sefiiember^  1880. 
under  it,  be  cannot  afterwards  be  permitted  to  dispute  the  locut  in  fuo*  ^^ 


He  admiti  that  tbe  claim  of  the  plaintiff  ^yers  the  land  in  dispute.  tw. 

TOWU8. 

This  is  a  petitory  action.  Tbe  plaintiff  claims  a  tract  of 
land  on  the  Bayou  TSche,  containing  eight  arpents  front, 
with  the  depth  of  forty,  situated  immediately  below  that  on 
which  the  defendant  resides,  and  calling  to  bind  on  his  lower 
line.  The  defendant's  residence  iu  on  what  is  called  the 
<*Oravenberg  tract '^  He  is  also  in  possession  of  the  loctu 
in  quo. 

The  plaintiff  alleges  that  he  is  the  owner  of  this  tract  of 
land,  which  lies  on  the  right  or  west  side  of  the  Bayou  T6che, 
descending,  boimded  above  by  the  land  of  the  defendant, 
and  below  by  lands  formerly  claimed  by  the  Keirs  of  Philo 
Norton;  that  said  land  was,  on  the 9th  of  May,  181S,  sold 
by  Patrick  Johnson,  the  then  owner,  to  John  Reeves,  and 
which  was  afterwards  sold  at  the  probate  sale  of  said  Reeves's 
succession,  and  purchased  by  the  petitioner  the  31st  of 
January,  1831. 

The  plaintiff  then  alleges  that  the  defendant,  John  Towles, 
has  taken  possession  of  said  tract  of  land,  and  claims  to  be 
the  true  owner.  He  prays  judgment,  decreeing  him  to  be 
the  lawful  owner  thereof,  and  that  he  be  put  in  possession. 

The  defendant  pleaded  the  general  issue,  and  averred,  that 
on  the  7th  of  October,  1816,  he  purchased  from  Jehu  Wil- 
kinson and  H.  G.  White,  a  tract  of  land  on  the  west  side  of 
the  Bayou  T6che,  containing  eight  arpents  front  by  the 
depth  of  forty,  forming  part  of  the  plantation  of  which  he 
is  now  in  possession,  being  the  same  tract  sold  to  the  said 
Wilkinson  and  White,  by  deed  of  sale  from  the  honorable 
James  White,  judge  of  the  county  and  pariah  of  Attakapas^ 
dated  the  9th  November,  1809 ;  that  he,  and  those  under 
whom  he  claims,  have  been  in  the  uninterrupted  possession 
of  the  premises,  by  virtue  of  a  good  and  sufficient  title,  for 
more  than  twenty  yeai^i.  He  pleads  the  prescription  of  ten 
and  twenty  years,  and  prays  that  the  plaintiff's  suit  be 
dismissed. 
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WMcnwDipv.  During  the  pendency  of  this  suit,  Dr.  John  Towles, 
^•^^^  died,  and  his  widow  and  heirs,  were  cited  in  as  defend- 
ants. In  an  amended  answer,  they  aver,  that  on  the  15th 
April,  1816,  the  said  John  Towles  .purchased  of  Henry 
Hargroider,  as  sole  heir  of  Charles  Hargroider,  six  arpents 
front  of  land  on  the  west  side  of  the  Bayou  T6che,  bounded 
above  by  lands  of  his  (Towles)  and  below  by  lands  belong^g 
to  the  heirs  of  .Philo  Norton,  of  which  the  purchaser  and  his 
vendors  have  been  in  possession,  under  a  good  title,  &c.,  for 
more  than  twenty  years,  and  plead  the  prescription  of  ten 
and  twenty  years,  &c. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
court. 

The  plaintiff's  written  evidence  consisted  of  the  act  of  sale 
from  Patrick  Johnson  to  Joseph  Reeves,  in  1813,  and  the 
proceedings  of  the  probate  sale  to  the  plaintiff,  in  1831,  of 
John  Reeves's  estate.  The  commissioners'  certificate  and 
act  of  confirmation  by  congress,  in  1816,  in  the  name  of 
Patrick  Johnson,  showed  that  this  claim  was  founded  on 
settlement  and  cultivation  before  the  change  of  government 
in  1803,  and  required  as  its  location  that  it  should  bind  on 
the  Gravenberg  tract,  and  run  down  the  Bayou  TSche  eight 
arpents  in  front,  and  run  back  to  the  depth  of  forty,  so  as  to 
include  three  hundred  and  twe^nty  superficial  arpents. 

The  defendants  relied,  first  upon  the  deed  of  sale  for  the 
taxes,  made  by  judge  White,  in  1809,  and  the  purchase  of 
the  same  tract  of  land  by  Wilkinson  and  White,  for  twelve 
dollars  and  twenty-three  cent^ ;  and  also  the  act  of  sale  from 
them  to  John  Towles,  in  1816.  Evidence  of  the  claim  of 
C»  Hargroider,  of  eix  arpents  front,  which  Dr.  Towles  had 
purchased  of  Henry  Hargroider,  in  1816,  was  offered  to  show 
that  it  took  the  place  of  the  locus  in  quo^  by  calling  to  bind 
on  the  tract  confirmed  to  Norton's  heirs,  below,  and4iis  own 
lands  above.  It  was  then  shown,  that  after  the  Norton  or 
Henry  Hargroider  claim,  below,  for  ten  arpents  front,  came 
Bundick,  junior,  for.  six  arpents  front,  and  Bimdick,  senior, 
for  ten  arpents  front,  which  riui  and  cornered  on  a  coulee  or 
dry  bayou,  which  made  out  of  the  Bayou  T6che.     By  this 


IMW 
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evideDce  it  was  attempted  to  crowd  out  and  prevent  Patrick  WumMsJhn. 
Johnson's  claim  or  the  Zoom  m  q%u>  from  having  any  front,       s^fiembcr^\9S6,^ 

The  plaintiff  showed,  that  by  the  township  map  the 
Johnson  tract  had  been  located  by  the  United  States  sur- 
veyor, according  to  its  call,  with  eight  arpents  front,  and 
running  back  by  parallel  lines  to  the  depth  of  forty  arpents. 

The  severed  titles  produced  on  the  trial  are  fully  set  out^ 
in  the  opinion  of  the  court, 

The  district  judge  rendered  judgment  in  favor  of  the 
plaintiff  for  the  quantity  of  superficial  arpents  claimed,  but, 
in  order  to  let  in  the  Norton  or  Henry  Hargroider  claim, 
gave  only  about  two  and  one  half  arpenta  front  The 
defendants  appealed. 

The  plaintiff,  in  his  answer  to  the  appeal,  prayed  that  the 
judgment  might  be  so  amended  as  to  give  him  the  entire  front, 
between  his  upper  and  lower  boundary,  on  the  Norton  claim. 

Garland^  for  the  plaintiff. 

1.  The  title  of  Patrick  Johnson  is  a  good  one,  being 
founded  on  a  settlement  and  cultivation  made  by  his  father, 
and  continued  afterwards  by  his  mother  and  himself.  It  is 
a  title  of  a  high  order,  dct  of  Congress^  Marchf  1805.  Land 
Lawsy  page  518,  section  2.     Act^  April  21,- 1806,  sections  1,  2. 

2.  The  defendant  cannot  contest  the  title  of  Johnson, 
because  he  claims  under  it  himself.  He  can  only  show  that 
he  has  become  vested  with  all  his  rights,  by  purchase  or 
otherwise. 

3.  He  has  not  legally  become  a  purchaser  of  the  rights  of 
Johnson  to  the  land,  as  the  sale  made  by  judge  White  in 
1809,  was  illegal  and  void,  not  being  made  in  conformity  to 
law,  or  in  the  manner  directed  by  the  legislature.  It  is 
stated  in  the  deed  the  sale  was  made,  to  the  lowest  bidder.  It 
is  not  a  just  title  that  can  transfer  the  ownership.  Acts  1807, 
secHons  6  and  9,  pages  148, 154.  6  Martiny  JV*.  S.,  page  348. 
1  Lotnsiana  Reports^  491. 

4.  The  sale  from  judge  Wilkinson  for  himself,  as  attorney 
in  fact  of  H.  6.  White,  conveys  only  such  title  as  they  miglU 
hone  by  virtue  of  the  sale  from  judge  White.    See  the  terms 
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Wwnur  0UK  of  the  act,  which  is  a  private  one,  never  recorded  until  this 
S^*^m6er,i$s6,  g^i  ^^  commenced. 

6.  The  defendant's  plea  of  prescription  cannot  be  main- 
tained, because  he  does  not  hold  by  a  just  tiUe^  transferable 
of  the  ownership  of  the  property.  Cml  Code^  page  488, 
articles  67,  68,  70.  Louisiana  Code,  arUdes  3487^  3445, 
3449,  3450,  3451,  3453.  7  Martin,  403.  8  Ibid.,  629. 
10  Ibid.,  289. 

6.  A  transferable  title,  or  one  translative  of  property,  is 
one  which  is  complete  in  form,  and  contains  all  the  usual 
requisites  of  an  ordinary  conveyance.  It  must  be  complete 
in  all  the  essentials  of  a  sale,  and  have  nothing  on  its  face 
that  implies  a  doubt  of  its  validity  and  legality.  7  JlforfiNi 
from  401  to  10. 

7.  The  title  is  defective  in  form;  it  does  not  show  the 
authority  by  which  the  sale  for  taxes  was  made ;  no  assess- 
ment for  taxes  is  shown,  and  no  assessment  roll  is  produced 
in  evidence.  Without  this  no  sale  for  taxes  can  stand.  In 
all  forced  alienations,  the  authority  under  which  they  are 
made  must  be  produced  and  accompany  the  sale.  7  Jlforftn^ 
847,    7  Louisiana  Reports,  46. 

8.  The  defendant  having,  in  his  original  answer,  set  up 
Johnson's  title,  and  claimed  the  land  under  it,  cannot,  in  his 
amended  answer,  set  up  another  title  derived  from  Hargroi- 
der,  or  any  one  else,  thereby  to  defeat  the  title  he  first 
claimed  under. 

9.  But  suppose  the  defendant  can  set  up  the  claim  derived 
from  Hargroider,  yre  then  contend  that  his  title  to  it  is  not 
such  a  one  as  he  can  prescribe  on.  There  is  no  warranty  in 
the  sale. 

10.  There  is  no  conflict  between  the  titles  of  Johnson  and 
Hargroider,  except  as  to  a  small  quantity  in  front,  and,  to 
obviate  all  difficulties,  the  court  below  ordered  the  front  to  be 
equally  divided,  it  being  shown  that  there  was  land  enough, 
not  covered  by  any  other  claim,  to  give  each  title  its  superficial 
quantity. 

11.  The  title  of  Johnson  is  a  better  one  than  that  of  Charles 
Hargroider  the  former  having  a  certificate  of  confirmation 
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from  the  United  States,  with  ample  proof  of  settlement  and  WxBTEnirDuT. 
cultivation,  under  the  Spanish  government,  and  occupation  September,  lesft. 
since.  The  latter  has  only  the  certificate  of  confirmation,  bestu 
and  the  proof  is  positive  that  he  never  settled  or  occupied 
the  land  before  the  cession  of  Louisiana,  or  since  Henry 
Hargroider  admitted  it  before  the  commissioners.  8  Martmy 
637, 727.  5  Aid.,  679.  1 1  /6iU,  207.  3  Lamaiana  Reports,  107. 

Brawnson  and  Simon,  for  the  defendant. 

1.  The  plaintiflTs  action  is  barred  by  the  prescription  often 
years.  The  defendant.  Dr.  Towles,  and  those  under  whom 
he  claims,  have  had  constructive  and  actual  possession  of  the 
land  in  question  for  more  than  ten  years,  under  a  good  and 
just  title,  translative  of  property,  and  cannot  now  be  disturbed 
in  the  possession  and  ownership  thereof.  Lotrisiana  Code, 
ankles  3437, 3442,  3443. 

.  2.  If  there  were  any  defect  in  the  defendant's  title,  it  is 
cured  by  long  and  uninterrupted  possession  and  prescription, 
because  it  was  not  made  known  to  the  defendant.  A  bare 
reference  to  the  title  of  his  vendor  does  not  bring  home  to  the 
vendee  knowledge  of  its  defectiveness,  so  as  to  prevent  pre- 
scription from  running.  Pktcher^s  heirs  vs.  Ca/oelier  et  al.  4 
JLotfinona  Reports,  274. 

3.  The  defect  in  the  title  derived  from  the  sale  for  taxes, 
if  there  be  any,  does  not  appear  on  the  face  of  the  deed.  It 
recites  the  capacity  of  the  officer  making  the  sale,  and  that 
it  was  made  under  and  by  virtue  of  a  law  of  the  territory. 
The  defect,  therefore,  could  not  be  known  to  the  purchasers, 
and  they  were  consequently  possessors  in  good  faith,  fide 
CixneTs  heirs  vs.  Cabaret,  7  Martin,  376. 

4.  The  defendant  is  the  owner  of  the  locus  in  qtu>  under 
another  title.  In  the  year  1816,  he  purchased  from  H.  Har- 
groider,  sole  heir  of  C.  Hargroider,  six  arpents  of  land  in 
front,  on  Bayou  T6che,  by  forty  in  depth,  which  bounded 
his  land  above,  (being  the  Gravenberg  tract)  and  below  by 
the  Philo  Norton  claim,  and  covers  the  whole  front  of  the 
Johnson  claim,  which  the  plaintiff  sets  up  as  the  basis  of  his 
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Wnmur  Dtbt.  title.    The  defendant  has  been  in  possession,  under  this  title, 
^^^*^""^''  ^^^'  which  is  not  cointested  as  defective,  for  more  than  ten  years, 
BSBTM       and  is  entitled  to  hold  it,  as  against  the  plaintiff,  both  by 
prescription  and  superiority  of  title. 

s  6.  The  plaintiff  cannot  have  his  location  as  be  claims, 
because  when  the  other  claims  of  Hargroider,  Philo  Norton 
and  the  two  Bundicks,  which  commence  at  a  point  certain, 
run  up  the  Bayou  to  the  Oravenberg  tract,  which  is  perma- 
nent, there  is  no  front  left  for  the  Johnson  tract,  without 
cutting  off  the  fronts  of  the  Hargroider  tracts. 

BuUard,  J.^*  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  in  which  the  plaintiff  sets  up  title 
to  a  tract  of  land,  of  eight  arpents  front,  on  the  Bayou  T6che^ 
with  a  depth  of  forty,  bounded  above  by  land  of  B.  Graven* 
berg.  The  title  exhibited  by  him  consists  of  a  confirmation 
by  act  of  congress,  in  1816,  of  the  claim  of  Patrick  Johnson 
for  a  tract  as  above  described,  a  conveyance  by  Johnson  to 
John  Reeves,  and  the  adjudication  of  the  same  to  the  present 
plaintiff,  at  the  probate  sale  of  John  Reeves's  estate.  On  the 
township  plat,  in  the  land  office,  this  tract  is  represented  as 
having  been  laid  off  and  located  according  to  its  calls.  The 
plaintiff  has  therefore  shown  a  title  in  himself,  which  would 
authorize  a  judgment  in  his  favor,  unless  the  defendant  can 
show  either  a  belter  title,  or  one  which,  however  groundless 
in  its  origin,  has  become  perfect  by  prescription* 

The  defendant  claims  to  be  the  owner  of  the  same  tract  of 
land  under  the  title  of  Johnson,  by  purchase  from  Wilkinson 
and  White,  who,  he  alleges,  purchased  it  at  a  sale  for  taxes 
in  1809,  made  by  the  parish  judge,  as  collector  of  taxes  for 
the  county  of  Attakapas.  He  also  pleads  the  prescription  of 
ten  years  under  this  title. 

The  defendant,  ki  an  amended  answer,  further  alleges, 
that  in  1816  he  purchased  from  Henry  Hargroider,  as  heir 
at  law  of  Charles  Hargroider,  six  arpents  front  of  land,  on 
the  west  side  of  the  Bayou  T6che,  bounded  above  by  land 
then  belonging  to  him,  and  below  by  lands  belonging  to  the 
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heirs  of  Fhilo  Norton,  aod  he  claims  said  land  by  vilrtue  of  Wmtiui]>i«& 
said  sale,  and  by  the  prescription  of  twenty  years.  September,  issd. 

We  will  first  examine  the  title  of  the  defendant,  derived       kreywm  . 
from  WilldnBon  and  White,  and  the  alleged  prescription      ^'^ 
based  upon  it. 

The  deed  from  the  parish  judge  of  Attakapas,  dated  Nov. 
84, 1809,  recites,  that  in  pursuance  of  the  provisions  of  the 
act  of  1807,  he  had  that  day  exposed  to  public  sale,  to  the 
lowest  bidder,  for  the  territorial  taxes  due  thereon  for  the 
years  1807  and  1808,  eight  acres  of  land  in  front,  with  the 
usual  depth,  situated  on  the  Bayou  Tfiche,  given  in  as  the 
property  of  Patrick  Johnson,  when  H.  6.  White  and  J. 
Wilkinson  became  the  purchasers  of  the  whole  tract,  for  the  TIm 
sum  of  twelve  dollars  and  twenty-three  cents,  the  amount  of  S^y  on  wUeh 
taxes  and  costs.     He  then  warrants  to  the  purchasers  all  the  ^f,  ^«nff  or 

^  ooUeetor      pro- 

right,  title  and  claim  of  the  said  Patrick  Johnson  to  said  eeedt  to  demand 

.        .     ^  1      J  Mid  kU  proper- 

tract  of  land.  ty  for  toies.    It 

According  to  repeated  decisions  of  this  court,  such  a  deed,  [j^  Seeu^  ^ 
unaccompanied  by  evidence  of  the  assessment  at  least,  is  raing  on  a  jud^- 
ioBufficient  to  show  a  valid  alienation  and  that  the  former  poit  a  iheriff^ 
owner  was  divested  of  title.  6  Martin,  JV;  iS.,  S47.  7  Js^ig^^'oTlt 
Louiriana  Reports,  46.  p^    'i^o^    «^ 

The  vendors  of  the  defendant,  according  to  the  evidence  execution.  So,  a 
before  us,  acquired  nothing  by  the  deed  from  the  parish  ^^J^  ]|^°^ 
judge,  and  could  convey  no  litle  to  the  defendant.     If,  how-  **«  ^^  *^«% 

'*      ^  '  •'  ^ '  nnaooompanied 

ever,  they  bad  assumed  to  sell  the  land  as  their  owny  by  evidenoe  of 
although  without  title  and  without  a  disclosure  of  the  defect  js^inal^denrto 
of  their  title,  their  vendee,  though  holding  under  a  sale  U  J^^^^q*^  ^4 
ncn  iammo,  might  have  based  upon  it  the  prescription  of  ten  that  the  former 
years.  The  question  then  presents  itself,  whether  the  sale  ed  of  title.  ^ 
from  Wilkinson  and  White  be  such  a  title  as  might  form  the  Where  the 
basis  of  prescription  ;  whether  it  did  disclose  to  the  defendant  to  mU  without 
a  fatal  defect  in  the  title  of  his  vendors,  and  whether  such  ^^of 'the'de^ 
defect  be  one  of  form,  in  the  sense  of  the  code,  which  fcctt  of  hit  title, 

the         Tendee, 

declares  that  a  title  defective  in  form  cannot  serve  as  the  though  holding 
basis  of  the  ten  years'  prescription.  "^^td^ 

Wilkinson  and  White,  in  their  conveyance  to  the  defendant,  |°^^  ^^ 
sell  all  the  right,  title,  interest  and  claim  in  and  to  the  tract  ▼< 
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WitAnurDrtT.  of  land  in  controversy,  vested  in  them  by  virtue  of  a  sale  for 

September,  \m.  {^^q^  qu  the  24th  November,  1809,  by  James  White,  the 

.  msiTKs       judge  of  the  parish  of  Attakapas,  for  the  taxes  due  thereon 

^^j^        by  Patrick  Johnson.     They  are  expressly  exempted  from 

BotwhereA  any  Warranty,  except  against  themselves,  and  any  person 

S"*rightf 'tiUe  claiming  through,  by  or  under  them. 

and  intereit  in      Here  the  title,  by  which  the  defendant's  vendors  claim  the 

and  10  a  certain  ...  i  i.         «  i 

tniot  of  land,  land,  IS  cxpressly  referred  to,  and  a  recurrence  to  it  is  neces- 
in'htm  by  virtue  ^T*  ^^  order  to  ascertain  what  kind  of  claim,  title  or  interest 
of  a  sale  for  tax-  ^^s  conveyed,  for  the  interest  or  title  which  they  acquired 

et,    made    by  a  ^      *  ^        ^ 

pariah  judge,  be-  may  have  been  only  an  usufruct,  or  a  lease  for  a  term  of  years, 
due  ^er^m^by  ^  Other  limited  estate  belonging  to  Johnson  at  the  time  of 
C»  ^^  ^Ifew  ^^^  ®^'®*  '^'^®  vendors  do  not  assert  that  they  acquired  the 
thatAisexpres^-  tract  of  land,  and  refer  to  the  title  by  which  they  acquired  it 
from  wmMty,  <^  existing  in  a  particular  plan,  as  was  the  case  in  Fletcher 
SmiSf .  2dhU  ^'-  Cavelier,  4  Louisiana  Reports,  267  and  274,  but  they 
title  thus  told,  leave  the  intention  of  the  parties,  as  tq  the  degree  of  title 
ref(»lred^iiratiS  sold  and  conveyed,  to  be  ascertained  by  reference  to  a  par- 
iu  fr^theYind  ^^^'^'^'^  ^^  made  for  taxes.  We  think  this  brings  home  to 
ofciaim,  tiUeor  the  defendant  a  knowledge  of  the  title  under  which  their 

interest  convey-  .  j  x     l    u 

ed,  and  brings  vendors  assumed  to  hold. 

d^^Sii^'kJowI      The  next  question  is,  what  is  the  character  of  this  defect  1 

ledge  of  the  title  Is  it  such  a  defect  of  form  as  vitiates  the  title  considered  as 

under  which  hia    ,,.._,      ^  ,  ...«»/.     i  •  i    •    ^ 

vendor  claimed,  the  basis  of  the  ten  years'  prescription?  if  the  parish  judge 
^tive,  pRsrents  ^^^  assumed  to  sell  the  land  as  his  own,  his  want  of  title 
the  preacription  would  not  have  destroyed  the  right  of  his  vendee  to  prescribe; 

OK  ten  yean  irom 

running.  and  WO  hold,  as  in  the  case  of  Bedford  vs.  Urquhart,  8  Lou- 

isiana Reports,  234  and  241,  that  where  one  takes 'upon 
himself,  as  the  attorney  in  fact  of  another,  to  sell,  and  delivers 
possession,  that  his  deed  of  sale  may  form  the  basis  of  pre- 
scription, because  the  defect  consists  in  the  want  of  evidence 
of  the  mandate,  and  is  not  a  nullity  of  form  resulting  from 
the  legal  incapacity  of  the  vendors,  and  that  after  a  lapse  of 
years  the  power  of  attorney  would  be  presumed  in  favor  of 
the  possessor.  ' 

The  case  now  before  the  court  differs  very  materially  from 
that  of  Carrel's  heirs  vt.  Cabaret,  7  Martin,  376)  much  relied 
on  in  the  argument.     The  action  in  that  case  was  to  set 
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aside  a  will  and  to  recover  the  estate  of  the  testator,  partly  WnrsmNihsT. 
on  the  ground  that  the  testament  was  inofficious,  on  account  s^ftember,  \d36. 
of  a  legal  incapacity  of  the  instituted  heir.  The  prescription 
pleaded  was  one  of  five  years  against  the  action  testamenH 
moffiaon.  In  speaking  of  the  form  of  the  will,  under  a  Auae,ontfae 
different  branch  of  the  case,  the  court  use  the  expressions  {j{J^  ^^^^^  u 
relied  on,  to  wit:   "When  the  law  says  a  title  defective  in  «fmp«d.  ^  •^ 

f  111  tfl«*i<  .•ij«  /I  '■'nich  18  knowD 

form  shall  not  be  the  basis  of  prescription,  what  does  it  mean  \  to  the  ponesaor, 
A  title  which,  though  apparently  good,  has  some  l&tent  ^",^^f  ^^  i^^ 
defect?   Certainly  not.     A  title  which,  though  apparently  y.e»»'  presorip- 
clothed  with  all  the  formalities  required  by  law,  may  be 
proved  defective  by  intrinsic  evidence  1  No.    It  means  a  title 
on  the  face  of  which  the  defect  is  stamped."    But  the  court 
adds,  afterwards,  ^*  if  the  latent  defect  is  known  to  the  pos- 
sessor, he  cannot  prescribe.''    But  the  case  turned  upon  the 
principle  that  the  nullity  resulting  from  the  thcapact(y  alleged, 
that  of  concubinage,  was  rtlaXvot  only,  and  an  action  to  annul 
a  testament  on  that  ground  was  limited  to  five  years. 

A  title  to  serve  as  the  basis  of  the  ten  years'  prescription  a  title  to  serve 
must  be  such  as  is  in  itself  translative  of  property,  and  that  ^^  ^il^^y,!^ 
title  has  always,  by  this  court,  been  considered  as  deficient  prewriptioD, 

•^         "^  must  be  in  itself 

in  form  which  does  not  furnish  evidence  that  all  the  formali-  translative  of 
ties  required  by  law  have  been  complied  with,  whenever  the  Sli^^'de'whieh 
vendor  acts  in  a  public  trust  and  takes  upon  himself  to  sell  ^^\  "^^  f?T*^ 

^  *^  evidenoe  that  all 

the  property  of  another.  An  assessment  of  the  tax,  which  the  formalities 
is  written  evidence,  forms  an  essential  ingredient  in  the  title  h^^  been^m^ 
of  a  purchaser  at  a  collector's  sale.  Can  we  presume  that  ^^J^^  ab^^^ojj! 
there  was  an  assessment  of  the  tax,  and  that  it  was  regularly  sidered  deficient 
demanded,  and  the  sale  of  the  land  regularly  made  1  We  ^er  the*  vendor 
have  stated  that  we  could  not.     If  so,  the  maxim  applies  *f!'JSvnJ*^*lli'* 

'  rr         capaeitY  or  irast, 

^^dt  n/ofn  txuin^tXbw    et  fwn  apparenlibus  eadem  est  ra(to."  *^  ^^*  ^v^ 


himself  to   sell 

Errors  of  law  do  not  form  a  good  foundation  for  acquiring  the  proper^  of 
property.      Frangaise  vs.  Delarondcy  8  Jfefortm,  632.      The  "***''"• 
simple  certificate  of  a  public  officer  that  he  has  sold  the  do*^nS"fonn*I 
property  of  another  person  is  not  a  title  translative  of  pro-  jP^  foundation 

*      *  *         for       aoquinnc 

perty,  and  he  labors  under  an  error  of  law  who  suposes  that  property. 
it  is. 
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WvTSEvDist.      Bui  it  is  contended  that  a  purchaser  at  &  tax  sale  has  a 
s^t^mber,  1996,  right  iq  presume  that  all  the  formalities  of  law  have  been 

complied  with.     The  defect  in  the  title  does  not  consist  Id 
the  proof  that  there  was  no  assessment,  but  in  the  want  of 
all  proof  that  such  asse^ment  existed,  because  without  it  the 
officer  was  without  warrant  to  sell,   as  the  tutor,  without 
judicial  authority,  has  no  capacity  to  sell  the  property  of  his 
pupil.     If  such  authority  cannot,  in  law,  be  presumed  at  the 
time  of  the  forced  alienation,  at  what  time  does  it  spring  into 
existence  for  the  purpose  of  divesting  the  title  of  the  owner  1 
If  such  alienation  were  only  voidable,  or  the  nullity  resulting 
from  a  legal  incapacity  in  a  public  officer  without  warrant 
of  law  were  merely  relative,  we. might  perhaps  fairly  pre- 
sume, after  so  long  a  silence,  that  he  was  warranted  in  his 
The  deed  of  a  proceedings.     But  we  consider  the  deed  of  the  tax  collector^ 
^agi^^"^!^  though  it  proves  rem  ipsanif  i.  e.,  that  he  sold,  yet,  as  furnish- 
'St*f*^d'"  *'  ^^^  ^^  evidence  of  his  authority  to  sell  without  proof  of  an 
it  funiahes'  no  assessment,  and  therefore  defective  in  form.     Considering, 
«athoi%  to  sell  ^  ^®  ^^9  ^^^^  ^^^  defendant  has  identified  himself  with  his 
without  proof  of  vendors,  and  taken  upon  himself  the  risk  of  such  title  as 

an    aaaestment,  ^  ^ 

and  iff  therefore  they  may  have  acquired  by  the  parish  judge's  deed  or 
form.  ^  certificate,  and  that  their  title  was  null,  we  are  of  opinion 

that  the  plea  of  prescription  was  properly  overruled. 

We  come  now  to  examine  the  title  set  up  by  the  defendant, 
under  a  sale  from  Hargroider,  for  six  arpents  front,  bounded 
above  by  lands  of  the  defendant,  and  below  by  Philo  Norton. 
The  title  of  Charles  Hargroider  does  not  call  for  the  same 
land  covered  by  the  title  of  Patrick  Johnson.  Its  true  loca- 
tion can  only  be  ascertained  by  commencing  a  series  of 
surveys  from  below.  The  claim  of  Bundick,  senior,  for  ten 
arpents  front,  calls  to  commence  at  an  arrotfo  as  its  lower 
boundary.  This  wer^  suppose  to  be  the  couUe  spoken  of  by 
the  witnesses.  Then  comes  the  title  of  Bundick,  junior,  for 
six  arpents ;  next,  that  of  Henry  Hargroider,  for  ten  arpents^ 
afterwards  confirmed  in  the  name  of  Philo  Norton's  heirs ; 
and  lastly,  that  of  Charles  Hargroider,  for  six  arpents  fronU 
The  land  of  Charles  Hargroider,  therefore,  according  to  thft 
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written  evidence  in  the  record,  commences  twenty-six  arpents  Wutius  Dm*, 
above  the  emd6e  or  arrayo,  and  runs  up  the  bayou  for  its  Sepjembm-y  isad. 
front.     On  the  contrary,  the  title  of  Patrick  Johnson  calls 


for  Gravenberg's  lower  line,  and  runs  down  the  bayou  for      ^^wliu 
its  front  of  eight  arpents.     If  the  distance  from  the  covMe  to 
Gravenberg's  lower  line  be  forty  arpents,  there  is  sufficient  ^ 
land  for  all  the  claimants.    The  precise  distance  is  not 
shown  in  the  record.    The  witnesses  suppose  it  to  be  upwards 
of  thirty  arpents.     The  defendant  acquired,  therefore,  by  his 
purchase,  six  arpents  front  of  land^  beginning  at  a  distance 
of  twenty «six  arpents  above  the  coiJee,  and  before  he  can  be  ^^^^^    ^ 
maintained  in  possession  of  any  of  the  land  claimed  in  this  up  in  hu  aniwer 
suit  he  must  show  that  this  title  of  Charles  Hargroider  ^1^^  ^  ^^ 
covers  a  part  of  the  land  in  controversy.     Having  claimed,  pi«ntiff '•   title 
in  his  original  answer,  to  be  the  owner  of  the  Johnson  title,  eontroyer^r,  and 
and  alleged  long  possession  under  it,  he  cannot  now  be  sen^o wnferlt 
permitted  to  dispute  the  hcus  m  q%to;  he  has  admitted  that  *»«  ^f^^^  ^'TT 

*  *^  '*  wards  be  permit- 

Johnson's  title  covers  the  first  eight  arpents  below  the  Gra-  tedtodispMtethe 

venberg  tract.  It  has  been  said,  that  a  man  may  have  two  admiu'Sat  the 
or  more  titles  to  the  same  land.  This  we  do  not  doubt,  but  *|*'.'".^*^^  ^^ 
then  it  must  be  for  the  same  land ;  but  if  he  sets  up  die  land  in  dis- 
prescription  under  one  title  he  cannot  avail  himself  of  pre- 
scription under  another  not  calling  for  the  same  land, 
because  he  cannot  gainsay  the  character  of  his  own  posses- 
sion. The  defendant  having  failed  to  show  that  the  title 
acquired  from  Hargroider  covers  a  part  of  the  Johnson  tract, 
although  he  has  rendered  it  probable  that  they  will  interfere, 
cannot,  in  our  opinion,  avail  himself  of  it  in  this  suit. 

The  court  below,  by  its  judgment,  made  an  equal  division 
of  the  front,  supposed  to  exist  between  Gravenberg's  lower 
line  and  the  upper  one  of  Philo  Norton,  between  the  parties. 
Of  this  the  appellee  complains,  as  an  error  to  his  prejudice, 
and  he  has  prayed  a  reversal  of  the  judgment  in  his  favor. 
If  the  plaintiff  was  entitled  to  recover  any  thing,  we  are  of 
opinion  he  is  entitled  to  the  whole  tract,  such  as  it  is 
described  in  bis  title ;  and  as  it  appears  to  us  that  his  vendor 
never  was  divested  of  title,  and  that  the  plea  of  prescription  will 
not  avail  the  defendant,  the  judgment  below  must  be  reversed. 


pute. 
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WifTBBvDiBT.      It  is,  therefore,  ordered,  adjudged 'and  decreed,  that  the 

September,  \%3%.  judgment  of  the  District  Court  be  annulled,  avoided,  and 

BicB         reversed ;  and  proceeding  to  give  such  judgment,  as  in  our 

CAOBBTAX.     opinion  ought  to  have  been  rendered  below,  it  is  further 

ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  and 

be  quieted  in  hfs  title  to  the  tract  of  land  described  in  his 

petition,  having  a  front  of  eight  arpents  on  the  Bayou  T^che, 

bounded  above  by  the  lower  line  of  the  Gravenberg  tract,  as 

laid  down  on  the  plat  of  survey  made  under  the  direction  of 

the  District  Court,  with  the  depth  of  forty  arpents,  and  that 

the  defendant  pay  the  costs  of  both  courts* 


RICE   V8.    CADE   ET   AL. 

APPEAL   FROM   THK   COURT  OF  TBI    FIFTH   JUDICIAL   DISTRICT,  THB 

JUDGE   OF  THB    SIXTH  FRBSIDINO. 

Where  the  owner  of  slaves  permits  them  to  tow  yessels,  or  work  for 
themselves,  and  at  times  forbids  them,  if  one  is  accidentally  lost,  whikt 
engaged  in  such  employment,  the  person  so  employing  them  will  not  be 
liable  to  the  owner  for  the  value  of  the  slave  so  lost. 

So  where  a  steamboat  was  wooding,  and  the  slaves  of  a  neighbor  came  oa 
board,  without  its  being  shown  that  they  were  actually  employed  by  the 
master  or  owner  of  the  boat,  and  one  of  them  was  killed,  accidentally, 
by  the  fly-wheel :  Held,  that  the  owners  of  the  steamboat  were  not  liable 
for  the  value  of  the  slave  thus  lost. 

This  is  an  action  against  the  defendants,  Robert  Cade  and 
John  Greig,  as  owners  of. the  steamboat  Two  Friends,  to 
render  them  liable  for  the  loss  of  a  negro  man,  who  was 
killed  on  board,  and  to  recover  the  sum  of  one  thousand 
dollars  for  his  value. 

The  plaintiff  alleges  that  the  defendants*  boat,  on  her  trip 
down  from  Vermilion  bridge  to  New-Orleans,  stopped  at  R. 
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Cade's  landing,  and,  without  his  permission  or  consent,  took  WxmftvDisr. 
on  board  a  number  of  his  slaves,  who  remained  on  board,  Sepiember,\9S$. 
with  the  permission'  of  the  captain  and  one  of  the  owners  of        ^,g, 
the  boat,  until  she  dropped  down  a  short  distance  to  a  wood  '^• 

'^^  CADB  IT  AL» 

yard,  for  the  purpose  of  wooding ;  that  said  slaves  were 
employed,  wilhout  his  written  permission  or  consent,  in 
carrying  in  wood  ;  that  after  the  boat  was  done  wooding, 
the  engineer  set  the  engine  in  motion,  improperly  and 
imprudently,  before  the  said  slaves  had  time  to  get  out,  and 
while  they  were  running  through  the  boat,  to  go  out,  one  of 
them,  named  Arthur,  was  killed  by  the  engine  or  fly-wheel, 
a  sober  and  good  slave,  of  the  value  of  one  thousand  dollars. 
He  further  alleges,  that  the  defendants  are  liable  to  pay  him 
the  value  of  said  slave,  lost  through  the  carelessness  and 
neglect  of  the  engineer,  because,  by  a  law  of  the  state,  any 
master  or  owner  of  any  ship,  vessel  or  other  water  craft  is 
prohibited  from  receiving  on  board,  or  permitting  to  remain 
on  board,  &c.,  any  slave  belonging  to  another  person,  other- 
wise shall  be  liable  to  the  payment  of  the  damages  resulting^ 
from  bis  violation  of  the  law.  They  are  liable,  because  they 
had  no  right  to  receive  or  permit  said  slave  to  remain  on 
board,  or  employ  him,  without  permission ;  and  tf  found  oa 
board  they  should  have  dismissed  him ;  and  further,  because- 
the  loss  of  the  slave  is  a  consequence  of  the  illegal  conduct 
and  acts,  either  active  or  passive,  of  the  owners  and  master 
of  said  boat :  wherefore  he  prays  judgment  for  one  thousand 
dollars,  the  value  of  the  slave  thus  lost. 
'  The  defendants  pleaded  a  general  denial,  and  that  if  said 
slave  was  killed  on  board  said  boat,  they  were  ignorant  of 
the  facts,  and  are  not  bound  in  any  manner  tot  the  loss. 

Upon  these  pleadings  and  issues  the  cause  was  tried  by 
the  court 

O.  Petrie,  witness  for  plaintiff,  and  overseer  of  defendant. 
Cade,  sworn,  says,  it  was  on  a  Sunday  morning,  the  M 
March,  1834,  that  the  steamboat  Two  Friends  stopped  at 
Mr.  Cade's  landing,  aqd  look  on  board  a  number  of  his 
(Cade's)  slaves,  Mr.  Cade  then  on  board ;  some  of  the 
plaintifrs  also  went  on  board.    Mr.  Cade  was  standing  on 

37 
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WmvMDm/deck,  and  made  no  objectioos.     There  were  eight  or  ten 
&;^wem6er,  1836.  aegroee  who  went  on  board,  but  he  did  not,  see  the  slave 
"^^        Arthur  among  the  number.     CapU  Curry,  who  commanded 
^  ^  **•  the  boat,  asked  Mr.  Cade  if  all  those  negroes  were  to  go  on 

board,  who  replied  yes.  Witness,  with  the  negroes  and  Mr. 
Cade,  all  went  down  to  the  wood  yard,  which  was  about  a 
mile  and  a  half  or  two  miles  below  the  plantation.  On 
stopping,  Cade  told  witness  to  call  his  negroes,  to  help  the 
boat  to  wood.  There  were  three  or  four  of  the  plaintiff's 
negroes  who  also  helped  to  carry  wood.  They  assisted  until 
the  quantity  of  wood  required  was  carried  on  board.  Mr. 
Cade  and  the  captain  were  at  the  wood  pile,  and  measured 
the  wood.  Witness  was  on  shore  when  the  accident  hap- 
pened to  the  negro  of  plaintiff  who  was  killed.  Another  of 
plainiitTs  negroes  was  on  board  when  the  boat  was  about 
putting  off,  and  was  with  difficulty  put  on  shore.  Witneas 
tliinks  the  negro,  at  the  time  he  was  killed,  was  worth  eight 
or  nine  hundred  dollars. 

Cross-examined.  Witness  states,  that  when  the  steamboat 
landed  at  Cade's  plantation,  there  were  a  few  white  persons 
and  a  great  many  blacks.  Cade  told  witness  to  call  his 
(Cade's)  hands  to  go  down  and  help  to  wood  Did  not 
understand  that  Rice's  negroes,  or  any  other  person'^  were 
to  be  sent  down.  Capt.  Curry  asked  Cade  if  all  those 
negroes  (meaning  those  on  shoi^)  were  to  go  on  board« 
Cade  answered,  yes.  Witness  did  not  order  any  of  them  to 
go  on  board,  and  went  himself  to  the  wood  yard.  Did  not 
perceive  the  negro,  Arthur,  on  board.  Did  not  superintend 
the  carrying  in  of  wood.  Gave  no  orders  to  Cade's  negroes  to 
go  on  board ;  only  Cade  told  him  he  wished  all  his  hands  U> 
go  and  help  wood.  Witness  called  them  all  to  the  bank 
where  the  wood  lay,  and  told  them  what  Cade  wanted  with 
them,  i  e.,  to  wood  the  boat.  Did  not  see  Cade  ordering  or 
instructing  Rice's  negroes  to  do  any  work  whatever.  Never 
heard  Cade  say  that  he  knew  any  of  Rice's  negroes  were  oa 
board.  Did  not^  at  any  time,  see  the  negro,  Arthur,  befoie 
he  was  brought  out,  wounded.  Has  no  doubt  but  that  he 
would  have  been  as  apt  to  see  Arthur  as  Mr.  Cade  himself. 
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WitDesB  saye  Rice  lives  near  (eight  or  ten  arpents  from)  wwmaDtt^, 
Cade ;  is  very  indulgent  to  his  slaves,  and  not  so  strict  as  September^  \S9&. 
Cade  in  keeping  his  negroes  at  home  on  Sundays;  says,         uek 
when  the  boat  came  too,  to  wood,  there  were  no  negroes  at    cadi^ak. 
the  wood  yard,  on  sbpre. 

A.  Lemere,  witness  for  plaintiff,  was  at  the  wood  yard, 
where  the  boat  wooded  ;  recognized  two  negroes  of  Rice's, 
William  and  John,  carrying  in  wood.     Did  not  see  Cade. 

H*  Petrie,  for  same,  said  he  was  not  present  when  the 
boat  landed,  but  was  there  when  the  negroes  were  carrying 
in  wood ;  saw  two  of  Rice's  negroes  carrying  in  wood ;  is 
not  sure  he  saw  Arthur ;  it  seems  to  him  he  did,  but  is  not 
positive.  Cade  came  and  measured  the, wood;  the  negroes 
came  and  took  the  wood  to  the  boat ;  cannot  say,  positively, 
Arthur  was  there ;  saw  him  after  he  was  wounded. 

Gross-examined.  Says  he  did  not  see  Cade  command  or 
order  any  of  Rice's  negroes  ;  does  not  know  where  he  was, 
or  whether  he  was  in  a  situation  to  have  prevented  the 
accident. 

Question  asked  by  the  court.  Witness  says  he  saw  a 
bottle,  out  of  which  the  negroes  drank ;  did  not  know  what 
was  in  it ;  does  not  know  who  gave  it  to  them. 

Examination  in  chief.  The  boat  pushed  off  directly  ;  the 
wood  was  in.  When  they  were  pulling  in  the  plank,  saw 
some  negroes  on  board ;  they  seemed  to  be  in  a  hurry;  does 
not  know  whether  they  were  warned  or  not ;  does  not  know 
where  Cade  was  when  they  pushed  off,  but  he  was  on  board. 

W.  Kibbe,  clerk  of  the  boat,  witness  for  defendant,  says, 
while  at  Cade's  landing,  he  heard  Cade  tell  his  overseer  to 
send  some  of  his  negroes  on  board,  to  go  down  to  the  wood 
yard  and  assist  in  wooding.  The  negroes  came  on  board, 
be  thinks  some  five  or  six,  and  proceeded  to  the  wood  yard. 
After  they  were  done  wooding,  and  the  negroes  all  gone  on 
shore,  as  was  supposed,  and  the  boat  was  in  the  act  of  cast- 
ing off,  some  one  called  out  that  one  of  Mr.  Cade's  negro.es 
was  killed.  It  proved  to  be  one  of  Mr.  Rice's  negroes. 
Witness  understood  that  the  accident  was  caused  by  the 
negro  being  caught  in  the  fly-wheel,  when  trying  to  make 
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Winiur  Dm.  his  Way  out  of  the  engine  room,  where  he  had  been  for  some 

^epf^n^^,^^^-  purpose  unknown  to  the  witness.    As  the  captain  and  owners 

BicB  ,      were  not  in  the  habit  of  employing  slaves  to  work  on  the 

cABMwtAi^     ^ioaXy  without  the  consent  of  the  owners,  it  was  not-  supposed 

that  there  were  any  negroes  on  board,  except  Mr.  Cade'^ 

and«  to  witness's  knowledge,  there  were  no  other  negroes 

employed  to  work  on  the  boat  that  day,  or  if  there  were, 

nothing  was  paid  to  them  ;  neither  does  he  think  the  master 

or  owners  had  any  knowledge  of  the  negro  being  on  board 

until  the  accident  happened.      If  there  were  any  hands 

employed  on  board,  witness  was  always  called  upon  to  pay 

them.  At  the  time  of  the  accident,  the  engine  room  was  closely 

stowed  with  cotton  and  hides ;  so  much  so,  that  it  was  difficult 

for  a  person  to  pass  through  without  crawling  over  the  bales. 

Capt.  Curry,  who  commanded  the  boat  at  the  time  of  the 
accident,  states,  that  he  and  Cade  were  standing  on  the 
boiler  deck;  at  the  plantation  of  the  latter,  when  he  (Cade) 
inquired  how  many  hands  were  wanted ;  witness  says  he 
answered  about  five  or  six.  Cade  then  called  to  his  over- 
eeer,  who  was  standing  on  the  bank,  amongst  his  negroes, 
to  send  the  number  required,  and  that  part  or  all  of  them 
came  on  board,  to  go  to  the  wood  pile.  By  the  bayou,  they 
had  about  a  mile  and  a  half  to  go,  but  there  was  a  road  by 
land  much  neafer.  After  landing  at  the  wood  pile,  saw  the 
.  overseer  opposite  to  the  boat,  on  shore,  and  a  great  number 
of  negroes,  men,  women  and  children,  on  the  bank,  looking 
at  the  boat  Neither  himself,  Mr.  Cade,  or  any  other  owner 
of  the  boat,  be  is  satisfied,  knew  that  any  strange  negro  was 
on  board. 

Witness  says  he  has  made  it  a  rule,  for  the  last  seven  or 
eight  years,  from  which  he  has  not  deviated,  whether  acting 
as  captain  or  otherwise,  never  to  employ  or  harbor  any  slave, 
in  any  manner  whatever,  without  the  consent  of  the  owner, 
-frc,  and  when  found  on  board  of  any  boat  under  his  charge, 
without  such  consent,'  to  commit  the  slave  so  found  to  the' 
first  prison  on  his  route. 

The  evidence  showed  that  Cade  and  Greig  were  the 
owaers  of  the  steamboat  Two  Friends. 
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The  district  judge   rendered  judgment  in  favor  of  the  WsmuurDiir. 
plaintiff,  against  the  defendant,  Cade,  for  the  sum  of  eight  Septmber^itse. 
hundred  and  fifty  dollars,  and  discharged  the  other  defendant.         ^^ 
Cade  appealed. 


Smofty  for  the  plaintiff,  contended  that  the  evidence  showed 
that  the  slave  in  question  was  permitted  to  come  on  board 
the  boat,  and,  in  fact,  he  was  employed  in  carrying  wood, 
and  this,  too,  without  the  permission  of  his  master  and  owner, 
consequently  the  defendant  is  liable. 

2.  There  is  an  express  law  of  this  state,  prohibiting 
masters  and  owners  of  vessels  from  receiving  on  board,  or 
permitting  to  remain  on  board,  any  slave  belonging  to 
another,  without  a  written  permission,  and  which  makes 
them  liable  for  all  the  damages  that  ensue,  by  allowing 
slaves  to  come  on  board  in  violation  of  the  law.  1  JUareauU 
Digest^  377,  382,  section  5. 

Brownson  and  Oroto,  for  the  defendant. 

Martin^  J'.,  delivered  the  opinion  of  the  court. 

The  defendant  seeks  the  reversal  of  a  judgment,  which 
condemns  him  to  pay  the  value  of  a  slave  of  the  plaintiff, 
killed  on  board  of  the  defendant's  steamboat. 

It  does  not  appear,  from  any  part  of  the  testimony,  that 
this  slave  came  on  board  with  the  defendant's  knowledge  or 
consent,  although  it  may  be  inferred,  from  the  evidence, 
that  other  slaves  of  the  defendant  did,  as  the  afiirmative 
answer  which  he  gave  to  the  captain  of  the  boat,  who  asked 
whether  all  the  slaves  that  were  standing  near  it  should  be 
taken  in,  may  seem  to  have  included  other  negroes  than  those 
belonging  to  him. 

In  this  hypothesis,  (as  it  is  not  shown  that  the  slave  killed 
was  near  the  boat  at  the  timej  it  may  be  doubtful  whether 
the  answer  would  affect  the  defendant.  The  negroes  who 
came  on  board  were'  taken  down  the  bayou,  a  distance  of 
about  a  mile  and  a  half,«and  employed  in  wooding.  One  of 
the  plaintiff's  witnesses  deposes,  that  he  beUevesj  but  is  not 
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WwniurDMT.  potUhe,  that  be  saw  the  slave,  Arthur,  assisting  in  carrying 

S^ttember,  1836.  wood.     Wc  are  without  any  other  evidence  of  Arthur's 

MICE         having  been  on  board,  until  the  time  when  he  came  in  con- 

cAsiueT  AS.     ^^^  ^^^  ^^^  fly-wheel,  and  was  thereby  kifled.     If  we  reject 

the  testimony  of  the  witness  who  says  he  cannot  swear, 

positively,  we  are  then  without  the  least  tittle  of  evidence  to 

support  the  assertion,  that  this  slave  came  on  board  with 

the  knowledge  or  consent  of  the  defendant.  Cade,  one  of  the 

owners.    We  think  it  inadmissible,  and  must  conclude  that 

the  evidence  is  in  favor  of  the  defendants. 

Where    the      In  the  case  of  Morgan's  Syndics  v$,  Fiveash,  7  Martin, 

p^^u'them^to  N.  S.,  410,  and  8  Ibid.,  688,  this  court  held,  that  a  planter, 

work^oTthcm^  ^^^  ^^  times  permits  his  slaves  to  tow  vessels,  and  at  others 

aeiTea,   and  at  forbids  it,  is  uot  entitled  to  recover  the  value  of  one  of  them, 

thein,  if  one  it  who  was  lost  in  that  Way.    The  permission  to  slaves,  allow- 

t^uT^med  ^^8  ^^^°^  ^  ^^'''^  ^^^  ^^^^^  persons  than  their  owners,  may 
in  Mush  em^7-  be  often  implied  from  the  minuteness  of  the  services,  or  the 
M  emid^i^  time  at  which  they  are  rendered.  On  the  arrival  of  a  stage 
i^^totheovn^  or  Steamboat,  a  number  of  black  boys  crowd  near  it,  to  be 
S  Sr  *^^"*  employed  in  conveying  trunks  and  baggage  of  the  passengers 
left  and  others  therefrom.     The  passengers  who  accept  their 

services  cannot  be  expected  to  loose  time  in  inquiring  whether 
the  boy  be  a  slave  or  a  free  person,  and,  in  the  former  caae> 
whether  he  has  his  owner's  permission.  The  law  forbids 
the  purchase  of  any  thing  from  a  slave,  without  a  written 
permission  from  his  master,  yet,  many  times,  the  most  correct 
of  our  citizens  buy  a  melon,  or  other  trifling  article,  without 
the  production  of  this  permit.  In  such  a  case,  the^  act  is 
considered  as  justified  by  the  maxim,  de  mimimis  nan  curat  lex, 
or  the  proverb,  h  poco  par  ntida  se  reptUa,  The  day  on  which 
the  services  of  slaves  are  rendered  is  thought  to  authorize 
the  conclusion  that  they  were  impliedly  permitted.  Accord- 
ing to  the  provisions  of  law,  slaves  are  entitled  to  the  produce 
of  their  labor  on, Sunday;  even  the  master  is  bound  to 
remunerate  them,  if  he  employs  them.  He,  therefore,  who 
does  not  require  their  services  on  that  day,  and  does  not 
retain  them  oa  bis  plantation,  impliedly  permits  them  to  earn 


\ 
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money  by  their  labor,  and  cannot  complain  of  their  being  WnmsnvBtn*. 
employed  by  his  neighbors.  September,  \ss6* 

The  testimony,  ia  this  case,  shows  the  plaintiff  to  be       sseoni) 
indulgent  to  his  slaves,  in  permitting  them  to  go  backward       nmug. 
and  forwards  to  his  neighbors'  plantations  on  Sunday ;  we 
are,  therefore,  not  ready  to  say,  if  the  case  required  it,  that 
the  evidence  does  not  authorize  the  conclusion,  that  the 
slave,  Arthur,  had  an  implied  permission  from  his  master  to 
work  for  him'^elf.    We  do  not  wish  to  intimate,  that  a  person 
employing  the  slave  of  another  on  Sunday,  in  dangerous 
work  or  occupation,  as  the  breaking  a  wild  horse  by  a  slave     So,  where  a 
unsu^customed  to  such  exercises,  could  protect  himself  under  woodine.andthe 
such   an  implied  permission.      The  absence  of  any  legal  jl^j*"^e^'^n 
evidence,  that  the  slave  in  question  was  employed  in  wood-  board,   without 

,  .  I      1  I  •      I  it's  being  showoi 

log,  renders  it  unnecessary  (o  inquire  whether  this  be  a  that  th^  were 
dangerous  occupation  or  not.  TdlSjlLTalSL' 

Upon  the  whole,  the  evidence  authorizes  as  to  conclude,  ?«•  o*"»«r  ^^  ^%, 
^,       ,.^,_  .It-  ^*^^^  ^^^  o"®  ^^ 

taattne  loss  of  the  slave  was  occasioned  by  circamstanced  them  was  killed, 

purely  accidental,  for  which  the  deiFendants  nte  not  liable,  JhT^^flj^wLed^ 

rather  than  resulting  from  any  fault  or  negligence  of  theirs,  ^^**   ^  ^ 

•  which  would  authorize  a  recovery.  steamboat  were 

not  liable  for  the 
valae  of  the  slave 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  thus  lost 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  ours  be  for  the  defendant,  with  costs  in 
both  courts. 


!B 


SECOND  V8.    THOMAS. 

ATPBAL   FKOH  THE   COVJLt   OP  THB   FIFTH   JUDICIAL   DISTRICT,  THE    JVVQt 

THBREOr   PRKSIDINO. 

A  letter  of  credit,  written  by  the  defendant,  introducing  a  person  to  the 
plaintiff  as  concerned  with  him  in  the  planting  business,  and  going  to 
the  city  where  the  latter  resides,  to  make  parchases  for  the  plantation, 
with  directions  to  draw  on  him,  and  requesting  him  (plaintiff)  to  pay 
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WiflTXRxDiiT.      ^^  draAs,  establuhes  an  authority  in  lach  penon,  conferred  by  tbe 
September,  1836.       defendant,  to  draw  for  an  amount  unlimited. 

siGoirD         Where  the  acceptor  of  a  draft  notifies  the  principal  or  guarantor  of  the 

TBOKAi.  ageot  or  drawer,  of  its  acceptance,  tenor  and  amount,  by  stating  it  at  the 

'     fbot  of  an  account  rendered  on  a  settlement,  before  the  draft  is  due,  to 

which  he  makes  do  objection,  and  which  is  afterwards  paid  by  the 

\  acceptor  at  maturity,  he  is  bound  to  reimburse  it,  but  without  interest. 

Commission  is  a  fair  compensation  for  the  use  of  the  name  and  credit  of 
the  acceptor,  but  interest  is  not  allowable  on  ad?anees  to  take  up-  an 
acceptance,  where  there  is  no  agreement  to  pay  any. 

Where  the  sum  found  by  the  jury  is  erroneous,  and  the  error  is  rather  one 
of  law  than  of  fact,  which  the  record  enables  the  court  to  correct,  the 
case  will  not  be  remanded,  but  final  judgment  rendered. 

This  is  an  action  on  a  mercantile  account  stated^  in  which 
the  plaintiff  claims  a  balance  due  of  four  thousand  one 
hundred  and  ten  dollars  and  ninety  cents,  according  to  an 
account,  annexed,  for  sundry  acceptances,  advances,  com- 
missions, and  articles  delivered,  between  the  18th  June, 
1831,  and  the  20th  June,  1832,  and  also  credits  for  proceeds 
of  sales  of  sugar  and  molasses,  during  the  same  period,  made 
on  account  of  the  defendant. 

The  defendant  pleaded  a  general  denial,  and  especially 
.  denied  the  debits  specified  in  the  account  annexed  to  the 
petition. 

He  farther  avers,  that  the  plaintiff  had  sold,  for  his 
account,  sugar  and  molasses,  from  the  25th  March,  1831, 
to  the  12th  June,  1832,  the  proceeds  of  which,  amounting  to 
the  gross  sum  of  nine  thousand  eight  hundred  and  sixty- 
seven  dollars  and  eighty-three  cents,  have  passed  into  and 
still  remain  in  his  hands.  He  admits  the  plaintiff  has 
purchased  for  him  many  articles,  and  made  some  payments 
on  his  account,  but  that  there  remains  a  balance  in  his 
hands  of  three  thousand  dollars,  due  this  respondent,  for 
which  he  prays  judgment. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  plaintiff  supported  his  account  by  proof,  but  the  jury, 
in  making  up  their  verdict,  rejected  the  material  item  therein. 


THOMAS. 
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(the  amount  of  a  draft)  and  rendered  a  verdict  for  only  six  yfwmn  Dist. 
hundred  and  thirty-three  dollars  and  fifty  cents.  September,  i836. 

The  rejected  item  consisted  of  a  draft  of  three  thousand  hkooho 
and  three  hundred  dollars,  drawn  by  one  Sewell  Woolfolk  on 
the  plaintiff,  and  accepted  by  him  the  10th  June,  1831, 
payable  the  11th  March,  1832,  together  with  eighty-two 
dollars  and  fifty  cents,  commission  for  the  acceptance,  and 
ninety-four  dollars  and  ninety  cents,  interest,  accrued  since 
the  payment  of  it. 

On  a  settlement  between  the  parties,  the  18th  June,  1831, 
a  few  days  after  the  acceptance  of  this  draft,  it  was  stated, 
in  a  memorandum  at  the  foot  of  the  account  rendered  to  the 
defendant,  to  be  under  acceptance,  and  chargeable  to  him 
when  at  maturity,  to  which  he  made  no  objection. 

The  authority  of  Woolfolk  to  draw  this  draft  is  alleged  to 
arise  from  the  following  letter  of  the  defendant : 

''Fraivklin,  13th  March,  1831. 
Mr.  Theodore  Segond, 

Dear  Sir :  This  will  introduce  to  your  acquaintance  Mr. 
Sewell  Woolfolk,  who  is  now  concerned  with  me  in  the 
planting  business.  I  have  given  him  a  memorandum  of 
such  articles  as  I  shall  want  shipped  for  the  plantation,  such 
as  pork,  oil,  brick,  kettles,  and  some  other  small  articles, 
which  he  will  purchase  for  me.  I  have  instructed  him  to 
give  orders  on  you  for  the  same,  which  you  wiU  please  to 
accept,  &c.  OWEN  THOMAS. 

Addressed  to  Mr.  Theodore  Segond, 

New-Orleans." 

This  letter  was  produced  as  showing  the  authority  to 
draw  the  draft,  and  the  account  rendered  showed  that  the 
defendant  was  notified  of  it,  and  that  he  would  be  chargeable 
with  it,  to  which  he  made  no  objection. 

The  plaintiff's  counsel  moved  to  set  aside  the  verdict,  and 
for  a  new  trial,  because  the  jury  erred  in  rejecting  the 
amount  of  said  draft,  commissions  and  interest,  and  on  the 

38 
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WsarnBKDirr.  ground  that  the  verdict  is  contrary  to  law  and  evidence. 
September^  1^36.  •pjjg  motion  was  Overruled,  and  from  judgment  rendered, 
sieoHD       confirming  the  verdict,  the  plaintiff  appealed. 


THOXAI. 


Simon  and  Brent^  for  the  plaintiff. 

1.  Plaintiff  is  entitled  to  recover  the  amount  of  the 
draft  of  thirty-three  hundred  dollars,  drawn  by  Woolfolk 
in  the  name  of  the  partnership  of  Thomas  &  Woolfolk ; 
Thomas  had  recognized  him  as  his  partner  in  his  letters  to 
plaintiff,  and  had  authorized  said  plaintiff  to  accept  drafts, 
for  the  benefit  of  the  plantation ;  accordingly,  Woolfolk  drew 
the  said  draft  of  thirty-three  hundred  dollars,  which  was 
accepted,  and  afterwards  paid  by  plaintiff. 

2.  The  draft  was  drawn  on  the  11th  June,  1831,  and  on 
the  18th  of  the  same  month  plaintiff  and  defendant  made  a 
general  settlement  of  their  account ;  at  the  foot  of  the  settle- 
ment the  draft  of  thirty-three  hundred  dollars  was  carried  as 
a  memorandum^  not  being  yet  due,  and  a  copy  thereof  was 
delivered  to  defendant.  Defendant  made  no  objection,  com« 
pleted  his  settlement,  and,  for  one  year.aft^r,  continued  to 
deal  with  plaintiff,  to  get  advances  from  him,  and  to  consign 
him  his  produce.  From  these  facts,  is  it  not  clear  that 
defendant  approved  and  ratified  the  act  of  Woolfolk  1  Merlm^ 
Q^e8Hon  de  Droits  vol.  1 .  Verbo  CompU  Courantf  p.  488.  7 
Martin^  JV*.  S.  140.  Roman  Pandects^  v.  7,  {.  50,  art.  17,  {. 
60,  p.  655.     Ibid.y  lib.  14,  art.  6, 1.  16,  vol.  2,  p.  S56. 

Brovmson,  contra. 

Martkiy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  of  the  District 

Court,  disallowing  the  greater  part  of  the  balance  of  an 

account  claimed  by  him.     The  part  which  was  rejected 

consisted  of  a  draft  of  three  thousand  three  hundred  dollars, 

dit  writtMi  ^  ^^^^  interest  and  commissions  thereon,  drawn  on  the  plaintiff 

the    defendant,  by  SewcU  Woolfolk,  who  is  alleged  to  have  been  authorized 

introdaeiDg      a     *'  ° 

peraon   to   the  to  make  it  by  the  defendant. 
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This  is  resisted  by  the  latter,  on  the  ground  that  Woolfolk  Wi^riiur  Diht. 
was  without  proper  authority.  It  appears,  by  a  letter  of  the  Sepiember,\%^. 
defendant,  written  to  the  plaintiff  on  the  13th  day  of  March,  beookd 
1831,  that  Woolfolk  was  introduced  by  the  former  to  the  thoxas. 
latter  as  concerned  with  him  in  a  planting  establishment,  plaintiff,  u  con- 
going  to  New-Orleans  for  the  purpose  of  making  purchases  J^"Jhe  pianti^ 
therefor,  and  directed  by  the  defendant  to  draw  on  the  plain-  ^''^^"^g^ 
tiff  for  such  purchases.  The  letter  concludes  with  a  request  where  the  latter 
to  the  plaintiff  to  pay  his  drafts.  This  certainly  establishes  purcbues*  ^br 
in  Woolfolk  an  authority  to  draw,  without  the  amount  to  be  ^^  ^d^tlons 
drawn  for  being  either  limited  or  specified.  to  draw  on  him. 

The  draft  objected  to  was  accepted  by  the  plaintiff  the  him  (^laiDtiff) 
10th  June,  1831,  payable  the  11th  March,  1832.  A  few  effishes^^S; 
days  after  the  acceptance,  the  plaintiff  rendered  an  account  authority  in  such 
to  the  defendant,  leaving  a  small  balance  in  favor  of  the  red  by  the  de- 
latter.  The  plaintiff  noted,-  at  the  foot  of  the  account,  two  J^"*^^**  ^^"JjJ^ 
drafts  of  Woolfolk  on  him,  which  he  had  accepted,  but  which  unlimited. 
were  not  yet  payable,  without  carrying  out  their  amount  in  ©e^or^a'dnlft 

the  outer  column.  notifies  the  prin- 

One  of  these  drafts  is  the  one  under  consideration.  The  tor  of  the  a^nt 
defendant  received  the  sum  which  the  account  showed  to  be  2^j2!J^,°\*^ 
due  to  him  at  the  time  of  this  settlement.     It  does  not  appear  ?or  »»<!  amount, 

liv  stfttinflr  it  at 

that  he  made  any  objections,  then,  to- the  acceptance  of  the  the  foot  of  an  ao- 
draft  in  question  by  the  plaintiff,  on  his  account,  or  at  any  on^^setSement, 
time,  until    after    payment,  and  the  amount  thereof  was  j>cfope  the  draft 

^  ,        ,  ,      ,  "  due,  to  vhich 

charfi^ed  to  him  in  a  new  account.  he  makes  no  oh- 

It  is  clear  that  this  silence  precludes  any  objection  now  to  whiX'is  after- 
the  reimbursement  of  the  plaintiff.  Knowledge  was  brought  J*"^^^J*Jop  ^^ 
to  him  of  his  agent  having  made  the  draft,  and  of  its  being  maturity,  he  is 
accepted  by  the  plaintiff,  about  nine  months  before  it  became  burse  it,  hut 
due  and  payable.     He  ought  then  to  have  disclosed  any  ^»t*»ottt>ntere8t 

•  •'..         ii_jia'*i_'  'J         1^*  *  Commission 

objections  he  had  to  its  being  paid  on  hts  account.  isafaireompen- 

The  commission  is  but  a  fair  compensation  for  the  use  of  S'ihe  namTimd 

the  plaintiff^s  name  and  credit,  but  there  is  no  law  autho-  ©redit  of  the  ao- 

.    '  1  if      •    *         -    •  II      *u-  •     ^L  ceptor,  but  inte- 

nzing  a  charge  for  interest  in  a  case  like  this,  nor  is  there  a  rest  is  not  allow. 

tittle  of  evidence  of  an  agreement  to  pay  any.  to  toto^up^t^ 

The  jury,  in  our  opinion,  erred  in  rejecting  the  plaintiff's  ceptance,  where 

i:laim  to  the  amount  of  this  draft  and  his  commission  thereon,  ment  to  pay  any. 
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Wbstbbii  Dist.  As  this  is  rather  an  error  of  law  than  of  fact,  and  the  record 
s^f^^Hiber^isse.  enables  us  to  correct  it,  we  refrain  from  remanding  the  case, 
PAiH        as  we  did  in  the  case  of  Hanse  and  Hepp  vs.  New-Orleans 
PKMXT.       Insurance  Company,  ante  1 . 

Where  the  iiim 

^i^u^lJX,  '^  *8,  therefore,  ordered,  adjudged  and  decreed,  that  the 
and  the  error  is  judgment  of  the  District  Court  be  annulled,  avoided  and 

mther    one    of -^      '^  j-        .        .  i.  •    j 

ikw  than  of  fact,  reversed ;  and  proceedmg  to  give  such  judgment,  as  m  our 
enabiet^cc^  Opinion  should  have  been  rendered  in  the  court  below,  it  is 
to  c^njw**  «^  therefore  ordered,  adjudged  and  decreed,  that  the  pbintiff  do 
remanded,  but  recover  from  the  defendant  the  sum  of  four  thousand  and 
render^  ^°^'*'  Sixteen  dollars,  with  costs  in  both  courts. 


PAIN   V8,    FERRET. 

APPEAL   FROM   THE   COURT   OV  THE   FIFTH  JUDICIAL  DISTRICT,   THE 

JUDGE    THEREOF   PRESIDINO. 

The  wife  can  avail  herself  of  her  legal  mortgage  on  property  of  her  husband, 
situated  in  a  parish  where  no  record  of  it  was  ever  made. 

The  rights  of  the  wife  relating  to  her  dotal  and  paraphernal  property,  stand 
upon  the  same  footing  as  regards  recording  the  evidence  of  thom* 
Her  legal  mortgage  attaches  in  both  cases,  without  being  recorded. 

This  suit  was  instituted  by  Madame  Frangaise  Pain,  wife 
of  Ursin  Perret,  against  her  said  husband,  for  a  separation  of 
property,  and  to  enforce  her  legal  mortgage  for  the  restitution 
of  her  paraphernal  property. 

The  plaintiff  alleges  she  intermarried  with  the  defendant, 
in  the  parish  of  St.  Jean  Baptiste,  in  1816,  and  was  the 
owner  at  the  time,  of  a  plantation,  slaves,  &c.,  valued  at 
sixty-two  thousand  eight  hundred  and  forty-seven  dollars ; 
that  the  next  year  the  plantation  was  sold  for  the  sum  of 
thirty-five  thousand  dollars,  which  was  received  by  her 
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husband.     That  since  their  marriage  the  husband  has  sold  wvraM  Dut* 
slaves  and  other  property  of  hers,  which  with  ihe  plantation  s^aember,\9S(t, 
amounts  to  forty-one  thousand  seven  hundred  and  fifty-seven         pjhv 
dollars.  ^' 

They  subsequently  moved  to  the  parish  of  St.  Mary, 
where  her  husband  purchased  the  plantation  on  which  they 
now  reside,  and  removed  her  slaves  and  placed  them  thereon, 
to  the  number  of  thirty-six.  These  belong  to  her  by  right 
of  inheritance  from  her  father  and  mother. 

She  further  shows  that  her  husband  is  much  embarrassed ; 
that  several  suits  have  been  commenced  against  him,  and 
she  is  apprehensive  her  paraphernal  rights  and  effects  will  be 
endangered,  unless  she  is  permitted  to  institute  suit  for  a  sepa* 
ration,  and  for  the  separate  administration  of  her  own  property. 

She  prays  for  leave  to  institute  this  suit,  and  that  she  have 
judgment  for  the  sum  of  forty-one  thousand  seven  hundred 
and  fifty-seven  dollars,  or  such  sum  as  may  be  ascertained  to 
be  due  to  her ;  that .  the  negroes  on  the  plantation  of  her 
husband  be  declared  to  be  her  separate  property ;  and  that 
she  be  allowed  a  legal  mortgage  on  all  the  property  and 
efifects  of  her  husband,  for  the  restitution  of  her  paraphernal 
effects,  in  preference  to  his  other  creditors;  and  that  she 
have  judgment  for  a  final  separation  of  property,  with  the 
entire  control  and  management  of  it,  without  the  interference 
of  her  husband. 

The  defendant  pleaded  the  general  issue,  and  put  the 
plaintiff  on  strict  proof  of  her  demand. 

Chalaron,  and  other  creditors  of  the  husband,  intervened 
and  made  opposition  to  the  claims  of  the  wife,  and  averred 
that  they  were  unfounded.  They  specially  denied  that  she 
had  any  right  of  mortgage  on  her  husband's  property,  as  none 
had  been  recorded  in  the  parish  where  the  parties  resided. 
They  pray  that  her  demand  be  rejected,  &c. 

Upon  these  pleadings  and  issues  the  case  was  tried  before 
the  court  alone. 

The  plamtiff  supported  her  several  demands  by  evidence, 
showing  the  amount  of  her  property  sold  at  different  times 
by  her  husband. 
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WssTKEv  DiBT.  The  evidence  also  showed  that  the  parties  were  married, 
September^  1836.  j^^j  jjj^  wife's  property  consisting  of  a  plantation  and  slaves, 
^^  inherited  in  the  parish  of  St.  Jean  Baptiste.  That  the 
husband  sold  the  landed  estate,  and  removed  the  slaves  to  a 
sugar  plantation,  which  he  purchased  in  the  parish  of  St. 
Mary.  There  was  no  record  of  any  mortgage  or  instrument 
importing  a  mortgage  in  favor  of  the  wife,  recorded  in  the 
latter  parish. 

The  plaintiff  had  judgment  for  the  sum  of  forty  thousand 
one  hundred  and  ten  dollars,  with  a  legal  mortgage  to  secure 
the  payment  of  thirty-five  thousand  six  hundred  dollars,  from 
the  time  when  the  husband  received  the  proceeds  of  the 
plantation  and  other  articles  sold  by  him.  This  mortgage 
covered  all  the  immoveable  property  of  the  husband ;  she  was 
decreed  to  be  the  owner  of  the  slaves  in  question,  and  to  be 
separated  in  property  and  have  the  entire  management  of 
her  own  offects.     The  intervening  creditors  appealed. 

Brownson  and  Lewis  for  the  plaintiff,  contended  that  it  was 
unnecessary  to  record  the  mortgage  of  the  wife,  given  for 
the  security  of  her  paraphernal  rights  and  effects ;  that  there 
was  no  law  requiring  it  to  be  recorded,  even  to  have  effect 
against  third  persons  and  creditors  of  the  husband.  This 
mortgage  is  declared  to  exist  by  operation  of  law,  and  grows 
out  of  the  act  done  by  the  husband,  and  not  an  instrument 
of  writing.  The  former  cannot  be  recorded  while  the  latter 
can.  3  Martiny  JV*.  S.,  239.  6  iUd.  544.  7  ibvi.  69.  9 
XfOtimana  iZeporto,  71. 

2.  The  provisions  of  the  Louisiana  Code,  relating  to  this 
subject,  evidently  contemplate  the  recording  of  acts  which 
are  in  writing,  and  expressly  excepts  dower^  which  is  consti- 
tuted as  such  in  an  authentic  act.  These  from  their  nature 
are  susceptible  of  being  recorded.  The  dowry  act  is  excepted, 
no  doubt,  to  give  an  additional  privilege  to  the  wife  over  other 
persons,  whose  mortgages  are  susceptible  of  being  recorded. 
See  Louisiana  Code,  artick  3297-8. 

SimcHf  for  the  intervening  creditors. 


V9. 
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Martin^  /.,  delivered  the  opinion  of  the  court.  Ws«TERir  Dist. 

This  is  an  action  for  a  separation  of  property  by  the  wife  September,  1836. 
against  her  husband;  Several  creditors  of  the  husband  and 
defendant,  intervened  in  the  suit  who  oppose  the  plaintiff^s 
demand,  and  are  appellants  from  the  judgment  of  separation  The  vife  oul 
of  property  obtained  by  the  wife  against  her  husband.  her^iegSTmort- 

The  only  question  which  the  case  presents,  is,  whether  g«ge  oo  proDeiv 
the  wife  can  avail  herself  of  her  legal  mortgage  on  property  band,  Mtuated  in 
situated  in  a  parish  where  no  record  of  it  was  ever  made  1       no^reoord^oMt 

The  Louisiana  Code,  article  3298,  which  dispenses  with  wisewmtde. 
the  recording  of  mortgages  resulting  from  the  dotal  rights  of 
the  wife,  does. not  eopre^^Zy  dispense  with  the  recording  of 
mortgages  resulting  from  paraphernal  rights.     It  is  difficult 
to  discover  any  difference  between  the  claim  of  the  wife 
resulting  from  these  two  different  sources,  and  to  say  why 
the  indulgence  shown  to  her  by  ihe  law,  in  regard  to  her 
dotal  property,  should  not  be  extended  to  her  in  case  of  the 
paraphernal.     The  maxim  ubi  eadem  est  ratio  eadem  est  kx^ 
would  lead  to  the  conclusion  that  no  difference  exists.     Ddtal 
rights  necessarily  resulting  from  an  authentic  act  arre  always 
susceptible  of  being  recorded.     Paraphernal  rights  are  hardly 
ever  so.     The  husband  often  receives  money  produced  by     „-     .  ,      - 
the  use  or  sale  of  the   paraphernal  property,  without  this  the  wife  reUtiDK 
circumstance  coming  to  the  knowledge  of  the   wife ;  and  paraphemtU^vo-' 
when  it  does,  it  is  never,  or  seldom,  that  she  is  in  possession  {hl^iSfoolSnr 
of  the  documents,  which  are  the  evidence  of  her  claim  ••  peg«rd«  r^ 
against '  him.     The  law  never  requires  what  is  vain  or  dence  of  them* 
impossible.     We  therefore,  conclude,  that  the  rights  of  the  S^^^S^tohi 
wife  relating  to  her  dotal  and  paraphernal  property,  stand  on  ^^  J^  ^'*'*" 
the  same  footing  as  regards  the  recording  the  evidence  of  eorded. 
them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Vjfwmnw  DisT. 
September,  \%3(i. 
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PAIN   V8.    PLICQUfi   &   LE  BEAU. 

AP?BAL    rftO¥   THB   COUAT  OF   TBI    FIFTn   JUDICIAL   DISTRICT,  TUB 
JUDGE   OF  THE   SEVENTH    PRESIDING. 


A  notarial  act,  which  is  not  tigned  by  the  party  to  it  in  the  pretence  of  the 
subscribing  witnesses,  making  a  renunciation  of  certain  rights  and 
mortgages,  is  not  authentic,  and  will  not  bind  the  party  thus  signing  it. 

An  instrument  offered,  a^  a  notarial  or  authentic  act,  which  proves  to  be 
incomplete  as  such,  cannot  be  received  as  a  private  act  between  the 
parties,  when  the  original  is  not  produced. 

The  notary  who  fails  to  receive  and  pass  a  public  act,  according  to  the 
provisions  and  formalities  of  law,  is  guilty  of  misconduct  in  office. 

This  suit  commenced  by  injunction.  The  plaintifl^ 
Fran^aise  Pain,  wife  of  Ursin  Perret,  alleges  that  she  has 
instituted  suit  against  her  husband,  for  a  separation  of  pro- 
perty, in  which  she  claims  as  her  individual  and  separate 
property,  by  inheritance  from  her  father  and  mother,  slaves 
on  the  plantation  and  now  in  the  possession  of  her  said 
husband,  together  with  a  large  sum  of  money  due  from  him, 
and  that  she  has  a  mortgage  on  all  the  property  in  his 
possession  for  the  restitution  of  her  paraphernal  eSccts. 

The  plaintiff  further  alleges,  that  the  defendants,  Plicque 
&  Le  Beau,  merchants,  residing  in  New-Orleans,  well  know- 
ing the  nature  of  her  claims,  have  caused  to  be  issued  an 
order  of  seizure  and  sale  against  said  plantation  and  slaves, 
for  a  debt  of  her  husband,  amounting  to  the  sum  of  fifty-five 
thousand  dollars,  which  the  sheriff  of  the  parish  of  St.  Mary 
is  now  about  to  execute. 

Bhe  further  shows,  that  said  proceedings  have  beea 
instituted  in  virtue  of  a  certain  act,  purporting  to  be  an 
authentic  act  of  mortgage,  executed  before  Felix  de  Armas, 
Esq.  notary  public  in  the  city  of  New-Orleans,  <xnd  two 
mtnesseSy  to  which  her  name  and  that  of  her  husband  appears 
as  a  party  thereto.     But  she  expressly  alleges,  that  said  act 
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ifl  not  authentic,  nor  was  it  executed  or  signed  by  herself  WsmHir  Dm. 
and  husband  m  the  presence  of  two  mtnesseey  as  it  purports  on  Septa^Aer^  usfl. 
Its  face;     that  she  was  induced    by  fraud,  surprise  and         vaiit 
deception,  on  the  part  of   Plicque  &  Le  Beau,  to  sign    ,ucwbim» 
said  act.  lxbuv. 

She  expressly  alleges,  that  on  the  day  said  act  purports  to' 
have  been  executed,  her  husband  and  herself  were  invited  to 
dine  with  the  family  of  Mr.  Le  Beau,  who  resided  over  the 
counting  room  of  Plicque  &  Le  Beau,  in  the  city  of  New- 
Orleans,  and  that  a  short  time  before  dinner  she  and  her 
husband  were  invited  by  one  of  the  firm  to  descend  into  the 
counting  room,  where  she  found  the  doors  closed  and  candles 
burning ;  and  the  persons  present,  as  well  as  she  recollects, 
were  Felix  De  Armas,  the  notary,  Plicque  &  Le  Beau,  and 
her  husband.  An  act  was  produced,  which  she  alleges  was 
the  one  on  which  these  proceedings  were  instituted,  which 
was  signed  by  her  husband,  and  she  was  requested  to  sign 
it  likewise,  and  did  so,  without  hearing  it  read  or  knowing 
its  contents,  being  assured  it  would  not  turn  to  her  prejudice;  ^ 
that  she  retired  as  soon  as  she  signed,  and  did  not  see  the 
persons  whose  names  appear  as  witnesses. 

She  further  alleges,  that  on  examining  said  act,  she  finds 
many  gross  falsehoods  and  misrepresentation  of  facts ;  and 
among  others,  it  is  stated  that  the  sum  of  fifty  thousand 
dollars,  for  which  this  mortgage  is  drawn  and  given  to 
secure  payment,  was  money  advanced  for  the  price  of  the 
plantation  on  which  they  reside,  and  many  of  the  slaves. 
She  avers  that  said  plantation  was  paid  for  from  the  funds 
received  by  her  husband  as  the  proceeds  of  sales  of  her  own 
separate  property,  and  which  had  been  placed  by  her  husband 
in  the  hands  of  Plicque  &  Le  Beau.  She  expressly  alleges^ 
that  by  signing  said  act  of  mortgage,  she  never  intended  to 
renounce  any  privilege  or  mortgage  she  had  on  said  property; 
that  she  was  not  informed  that  she  had  done  so  by  the 
notary,  as  stated  in  the  act,  nor  did  she,  knowingly,  make 
any  such  renunciation ;  nor  did  she  declare,  as  stated  in  the 
act,  that  if  she  should  claim  her  rights,  in  opposition  to  such 
a  renunciation,  she  should  not  be  listened  to  in  a  court  of 

S9 
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WMTimvihsT.  justice,  and  no  oath  to  that  effect  was  admiaisiered,  as  is 
S^ftembett  !S3g.  also  falsely  set  forth  in  said  act. 

"i^  She  further  states,  that  the  obligations  stipulated  in  said 

ruo^Ajn  ^^^f  ^  ^^^  ^  ^^?  ^^  concerned,  are  null  and  void^  Ftrst, 
xaBXAv.  because  she  never,  knowingly,  consented  to  them  ;  Second, 
because  her  signature  was  obtained  through  fraud,  surprise 
and  the  deception  of  Plicque  &  Le  Beau ;  Thirds  she  was 
not  permitted  by  law  to  contract,  either  directly  or  indirectly, 
for  her  husband ;  and  as  the  obligations  resulting  from  the 
renunciation  have  this  effect,  said  act  is  null  and  void. 

The  plaintiff  prays,  that  Plicque  &  Le  Beau  be  enjoined 
from  further  proceedings,  under  said  order  of  seizure  and 
sale,  and  that  it  be  quashed  and  set  aside,  and  that  the  said 
act  of  mortgage  be  forever  cancelled  and  annulled. 

The  defendants  pleaded  a  general  denial,  and  averred, 
that  the  allegations  in  the  petition  are  false  and  unfounded. 
They  further  state,  that  the  said  act  of  mortgage  is  valid  and 
binding  on  the  parties  to  it;  that  the  renunciations  and 
stipulations  in  said  act  are  such  as  married  women  are 
permitted  to  make,  and  especially  the  stipulations  and 
renunciations  relative* to  the  alienation  of  paraphernal  pro- 
perty and  of  the  right  of  mortgage.  They  pray  that  the 
injunction  be  dissolved,  with  damages  and  costs. 

In  an  amended  answer,  they  aver,  the  plaintiff  ratified  the 
acts  of  mortgage,  by  consenting  to  the  sale  of  many  of  the 
slaves  mentioned  in  it. 

The  case  was  tried  before  the  court  on  these  pleadings 
and  issues. 

The  mortgage  upon  which  the  proceedings  were  com- 
menced in  the  via  exeeutwa  embraced  the  plantation  and  all 
the  slaves  of  the  husband  and  wife,  in  Attakapas,  and 
,  contained  the  following  stipulations  and  clauses,  viz. : 

This  act,  passed  before  Felix  De  Armas,  notary  public  in 
and  for  the  city  of  New-Orleans,  and  two  witnesses,  the  5th 
of  April,  1831,  in  which  Ursin  Perret  and  wife  acknowledge 
themselves  indebted,  m  sotido^  to  Plicque  &  Le  Beau  in  the 
sum  of  eighty  thousand  dollars,  which  they  declare  they 
have  (employed  in  part  payment  of  the  land  forming  their 
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plantation  (as  afterwards  specified)  and  in  the  payment  in  Wunu  Dm. 
cash  of  a  great  part  of  the  appurtenances,  and  for  the  purpose  s^ftember,i99L 
of  putting  it  in  perfect  order  as  a  sugar  plantation.    Ferret         "i^ 

and  wife  bind  themselves,  in  sotidoy  to  reimburse  that  sum  to    ^Hl  .«, 

Plicque  &  Le  Beau,  or  to  their  order,  in  all  the  month,  of      u  bbav. 
March,  1832.    In  order  to  facilitate  Plicque  &  Le  Beau  in 
negociating  this  debt,  they  make  and  subscribe  fourteen 
promissory  notes,  payable  as  above,  at  the  counting  house  of 
Plicque  &  Le  Beau,  in  New-Orleans,  to  the  order  of  Pajot 
Ferret,  and  by  him  endorsed  in  blank,  amounting  to  the 
aggregate  sum  of  eighty  thousand  dollars,  which  notes  are 
paraphed  by  the  notary  to  secure  the  faithful  payment  of  that 
sum,  and  an  eventual  interest  of  ten  per  cent.,  as  agreed 
between  the  parties,  upon  such  of  the  notes  as  shall  not  be 
paid  at  maturity.    Ferret  and  wife  bind  themselves,  m  ioUdo, 
to  insure    the  payment  and  reimbursement  of  all   such 
expenses,  fees,  and  other  disbursements  of  any  nature,  which 
may  be  incurred  by  Plicque  &  Le  Beau,  and  to  secure  pay- 
ment, as  well  interest  as  capital,  mortgage  and  hypothecate 
the  plantation  and  slaves  specified  therein.     The  property  is 
declared  to  belong  to  Ferret  and  wife,  who  agree  not  to 
alienate  the  same  to  the  prejudice  of  this  mortgage.    In  case 
of  non-payment  of  said  sum.  Ferret  and  wife  authorize 
Plicque  &  Le  Beau  to  sell,  in  whole  or  in  part,  the  mort- 
gaged property,  under  such  clauses  and  conditions,  and  in 
such  manner  and  form  as  they  may  think  proper,  in  order  to 
pay  themselves;    which  special  power,  thus  given,  they 
declare  irrevocable,  except  by  the  consent  of  Plicque  &  Le 
Beau.    Madame  Ferret,  still  assisted  and  authorized  by  her 
hodband,  having  declared  to  the   notary  that  it  was  her 
intention  to  renounce  the  mortgages,  privileges  and  other 
rights  which  she  has  or  may  have  upon  the  mortgaged 
property,  in  order,  that  in  case  of  nop-payment,  in  whole  or 
in  part,  of  said  sura  or  notes  for  eighty  thousand  dollars,  the 
said  property  was  to  pass,  free  of  any  right  to  be  established 
in  her  behalf,  either  in  the  hands  of  Plicque  &  Le  Beau,  if 
they  should  become  purchasers  themselves,  in  virtue  of  the 
special  power  hereby  conferred,  which  power  it  declared  to 
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WsvrxBvBiflT.  extend  to  that,  or  in  the  hands  of  any  other  person.    The 

September,  i^a.  said  notary  informed  her,  that  according  to  the  laws  of  the 

Jj^        state,  the  wife   has  a  tacit  mortgage  on  the  immofvaUe 

^-  property  of  her  husband : 

LI  BXAv.  Pir$L  For  the  restoration  of  her  dower,  or  for  replacing 

her  dotal  effects  which  she  brought  in  at  the  time  of  the 

marriage. 

Second.  For  the  restitution  or  replacing  her  property^ 
acquired  during  marriage,  by  succession  or  donation. 

TAtrcf.  To  indemnify  her  for  her  debts  contracted  with  her 
husband,  as  well  as  for  the  replacing  her  own  proper  effects. 

Fourth.  As  security  for  the  obligations  of  her  husband,  in 
case  he  has  enjoyed  the  paraphernal  property  of  the  wife,  or 
to  reimburse  the  price,  in  case  of  alienation  by  the  wife,  with 
the  consent  of  the  husband,  and  of  which  he  had  received 
and  profiled  by  the  price,  which  rights  cannot  be  alienated 
without  a  special  renunciation:  said  Madame  Ferret  acknow- 
ledging herself  perfectly  informed  of  the  rights  which  the 
law  accords  her  upon  the  property  of  her  husband,  declared 
that  she  persisted' in  her  intention,  and  that,  of  her  free  will, 
she  formally  renounces,  as  well  for  herself  as  for  her  heirs^ 
etc.,  all  tacit  and  legal  mortgages  which  the  law  accords  to 
her  upon  the  aforesaid  property  whatever,  arising  from  dotal 
or  paraphernal  rights,  and  that  she  transfers  and  conveys  to 
Plicque  and  Le  Beau  ail  her  said  rights  and  others  of  every 
nature  whatever,  subrogating  them  in  her  rights  and 
actions,  etc. 

She  further  declares,  if,  notwithstanding  this  formal 
renunciation,  she  should  ever  claim  against  its  effects,  she 
desires  not  to  be  listened  to  in  courts  of  justice,  and,  under 
this  protestation,  she  took  an  oath  before  the  notary,  and 
under  oath  declared,  that  she  had  not  been  intimidated, 
persuaded,  nor  coerced  by  her  husband,  nor  by  any  other 
person,  but,  on  the  contrary,  that  she  subscribes  it  freely  and 
spontaneously,  considering  that  the  moving  cause,  which 
induced  her  to  sign,  is,  that  the  contract  cannot  iail  to  turn 
to  her  advantage ;  and  for  greater  security  for  ther  execution 
of  this  contract,  she  further  swears  to  observe  it,  in  all  id 
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forms  and  tenor,  notwiihstanding  any  ditpmsation  which  Wannar  Dm. 
may  be  accorded  to  her.  Stjambar,  tMi. 

This  act  was  made  and  passed  in  New-Orleans,  at  the  office         paw 
of  the  notary,  in  the  presence  of  Felix  Percy  and  Jales  Mossy,    mcw»  um 
competent  witnesses,  who  signed  with  the  parties  and  the      ubsau. 
notary,  aftet  reading  it     Signed  by  Ursin  and  Madame 
Ferret  and  the  other  party,  and  by  Felix  De  Armas,  notary 
puUic. 

The  testimony  of  the  notary  who  drew  the  act  of  mortgage 
was  taken  on  commission,  and  read  as  follows : 

F.  De  Armas,  notary  public,  says,  the  act  of  mortgage 
was  written  at  the  request  of  Mr.  F.  N.  Plicque,  one  of  the 
defendants ;  that  it  was  signed  by  the  plaintii!^  (Fran^aise 
Pain,)  at  the  counting  house  of  Plicque  and  Le  Beau,  about 
three  o'clock,  p.  m.  ;  that  the  two  subscribing  witnesses  to 
the  said  act,  were,  at  the  time  of  its  execution,  employed  in 
witness's  office ;  that  they  were  present  at  the  passing  of  said 
act,  but  witness  thinks,  and  is  certain  that  they  were  not 
present  at  the  signing  of  it  by  the  plaintiff;  that  F.  Nuna 
Plicque  was  present  when  the  plaintiff  signed  it,  but,  he 
cannot  say  what  persons  w^re  present  when  the  subscribing 
witnesses  signed  it,  and  does  not  recollect  what  persons  were 
present  when  the  plaintiff  consented  to  the  passing  of  said  act 

Witness  says,  the  plaintiff  was,  previously  to  the  drawing 
of  said  act,  apprized  by  him,  as  notary,  of  the  consequences 
of  signing  said  act,  but  she  insisted  on  its  execution.  He 
further  states,  that  the  plaintiff  did  not  give  him  any  instruc- 
tions as  to  the  stipulations  or  renunciations  which  the  act 
was  to  contain,  but  that  he  received  them  from  Mr.  F.  N. 
Plicque  and  from  U.  Perret,  her  hiisband,  and  had  orders  to 
draw  the  act  in  the  manner  which  he  should  deem  proper 
and  binding  on  the  parties.  He  further  states,  that  he  pre- 
pared the  act  at  the  request  of  Plicque  and  Perret,  and  nobody 
else ;  that  the  conditions  under  which  the  said  act  was  to  be 
executed  were  given  to  him  by  Plicque  &  Le  Beau,  but  they 
left  to  him  the  manner  of  drawing  it  up,  so  as  to  render  it 
obligatory;  that  he  read  to  the  plaintifl^  in  a  clear  and 
disttoct  voice,  as  respects  the  obligations  by  her  taken  and 
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WrnnvDnr.  the  renunciatiQDs  to  be  made  by  her^  but  be  believes  that  he 
S^tember^  isa6.  did  not  read  the  names  of  all  the  slaves  and  the  description 
,^„         of  the  plantation,  but  only  staled  to  the  plaintiff  the  objects 
^*  contemplated  were  the  slaves  and  plantation  belonging  to 

u  BVAu.  her  and  her  husband.  He  did  not  think  it  expedient  to  read 
the  act  through  to  the  plaintifl^  because  she  and  Plicque  told 
him  it  was  unnecessary,  they  being  both  informed  of  its 
contents ;  that  the  glass  doors  of  Plicque  &  Le  Beau's  count- 
ing house  were  closed  at  the  moment  he  went  in,  for  fear  of 
being  interrupted ;  that  the  back  part  of  the  room  being  very 
dark,  two  candles  were  furnished ;  that  the  husband  was 
not  present  when  plaintiff  signed  the  act ;  witness  examined 
her  apart  from  her  husband,  touching  said  act,  and  particu- 
larly at  the  time  of  signing  it.  He  was  informed  by  Plicque 
and  by  Perret,  the  husband,  that  the  debt  acknowledged  in 
the  act  was  due  to  the  defendants  by  Perret,  for  slaves  and 
land  by  them  paid  for,  and  for  which  Ursin  Perret  had  given 
his  notes,  which  land  and  slaves  formed  a  part  of  the  planta* 
tion  and  slaves  mortgaged  in  said  act;  understood  from 
Plicque  and  U.  Perret  that  no  part  of  the  property  mortgsged 
belonged  to  the  plaintiff,  but  to  the  community  existing 
between  the  plaintiff  and  her  husband ;  that  the  signature 
of  plaintiff  to  said  act  was  not  considered  by  witness  as 
rendering  her  responsible  for  the  payment  of  the  debt,  but 
only  taking  her  legal  renunciation  to  her  rights  upon  said 
property. 

Witness  states,  that  Plicque  told  him  that  the  sura  of 
money  loaned  previously  belonged  to  absent  persons ;  that 
the  said  money  had  been,  for  a  long  period  of  time,  yielding 
interest  yearly ;  that  Perret  was  not  to  be  considered  as  an 
active  partner,  and  for  this  reason,  and  also,  for  the  better 
securing  of  the  rights  of  the  persons  who  had  confided  to  his 
partnership  said  rights,  he  had  determined  to  ask  for  a 
mortgage. 

Witness  states,  that  plaintiff  was  not  sworn,  as  stated  in 
the  said  act,  nor  before  any  other  person,  &c. ;  that  in  the 
act  it  was  stated  that  she  was  sworn,  because  witness 
believed  that  her  signature  to  the  said  act  obligated  her  as 
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effectually  as  her  oath  ;  that  there  was  no  attorney  appointed  Wstfrnv  Dict. 
in  the  case,  and  that  the  statement  of  said  oath,  put  in  the  September,  193^ 
act,  was  not  at  the  special  instance  and  request  of  one  or         rum 
both  of  the  defendants,  but  that  the  binding  clauses  were  left    mcaus  and 
with  the  witness  to  insert.  "  ■■^^* 

Witness  says,  Plicque  told  him  how  much  the  interests  of 
their  constituents  were  exposed,  in  default  of  a  mortgage, 
because  Ursin  Ferret  owed  them  a  considerable  sum  of 
money,  and  that,  in  case  of  his  death,  his  wife  had  large 
claims  for  her  dowry,  or  other  privileged  rights ;  that  witness, 
after  receiving  the  said  memorandum  to  draw  said  act,  told 
Ferret  that  he  considered  the  plaintiff,  (wife  of  Ferret)  if  she 
iigned  the  actj  as  ruined !  But  Plicque,  from  what  Ferret  had 
told  him  and  witness,  informed  the  latter  that  he  was 
persuaded  that  Ferret  could  meet  his  payments ;  that,  at  all 
events,  plaintiff  was  so  much  attached  to  her  husband  that 
she  would  submit  to  the  consequences. 

The  depositions  of  Felix  Fercy  and  Jules  Mossy,  who 
signed  the  act  of  mortgage  as  witnesses,  were  also  read. 
They  testified  they  never  saw  the  plaintiff,  (Madame  Ferret,) 
sign  the  act  of  mortgage,  but  that  they  affixed  their  names 
as  witnesses  after  it  was  brought  to  Mr.  De  Armas'  office. 
They  do  not  know  where  the  act  of  mortgage  was  signed 
by  the  parties.  Neither  of  them  ever  saw  the  plaintiff  and 
were  both  unacquainted  with  her  signature. 

The  district  judge  was  of  opinion  that  the  renunciations 
of  the  plaintiff,  contained  in  the  act  of  mortgage,  were  null 
and  void.  Judgment  was  rendered  perpetuating  the  injunc- 
tion, and  that  the  said  act  so  far  as  regards  the  plaintiff,  be 
cancelled  and  annulled,  and  the  order  of  seizure  and  sale 
quashed  and  set  aside.     The  defendants  appealed. 

Brownson  and  LewU,  for  the  plaintiff. 

1.  The  act  of  mortgage  in  this  case  comprised  the 
plantation,  as  well  as  all  the  slaves,  both  those  which  were 
the  property  of  the  husband,  and  thirty  or  forty  which  were 
the  separate  property  of  the  wife.  It  was  dated  the  5th 
April,  1831.    Subsequently  and  before  suing  out  this  order 
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WBtnurDin.  of  seizure,  the  defendants  sold  all  Ferret's  slaves,  and  realized 

Stptember^iS8».  thirty-four  thousand  two  hundred  and  ninety  dollars,  which 

PAiv         left  fifty-five  thousand  dollars  of  the  mortgage  debts  still 

nnmAn    unpaid.    They  were  proceeding  to  sell  the  remainder,  and 

thus  take  the  last  vestage  of  the  wife's  property  to  pay  the 

husband's  debts. 

S.  This  mortgage  is  void,  so  far  as  regards  the  wife, 
because  she  cannot  bind  herself  m  toUdo  with  her  husband, 
and  as  surety  for  the  payment  of  his  debts ;  nor  <;,an  she  bind 
herself  jointly  with  him,  unless  it  be  shown  that  the  contract 
turned  to  her  benefit  or  advantage;  and  receiving  the  money 
contracted  for,  is  not  evidence  of  such  advantage  or  benefiL 
Loumana  Code,  2412.  7  JIf ortin,  JV*.  S.,  65  and  487.  5 
Ibid.,  481.    4  Ibid.,  389. 

S.  The  act  is  null  and  void  as  regards  the  wife,'  because 
it  wants  the  formalities  and  some  of  the  requisites  to  become 
an  authentic  act  It  was  not  signed  in  the  presence  of  the 
witnesses.  The  want  of  these  formalities  may  be  shown  by 
parole  testimony.  8  MarUn,  Jf.  S.,  693.  Lowsiana  Code, 
2231.     1  Martin,  294. 

4.  The  renunciation  by  the  wife  of  her  right  of  mortgage, 
is  null,  because  it  is  an  indirect  mode  of  becoming  surety  for 
a  debt  of  her  husband,  by  ceding  her  rights  and  property  to 
secure  and  make  payment  of  her  husband's  debts.  7  Martin, 
Jf.  S.,  343.     5  Ibid.,  54. 

5.  The  renunciation  of  the  wife  is  without  effect.  The 
mortgage  and  renunciation  of  the  wife,  to  give  effect  to  it, 
are  obligations  accessory  to  the  principal  obligation,  which 
was  to  pay  the  debt.  And  if  the  principal  obligation  be 
void,  the  accessory  must  fall  with  it. '  4  Louisiana  Rqfwrts, 
326.    Louiriana  Code,  3245,  3251,  3252. 

6.  The  principles  decided  in  the  case  of  Trem6  vs.  Lanaux, 
4  Martin,  N.  S.,  230,  relied  on  by  the  defendants,  are  not 
irreconcilable  with  those  which  we  contend  should  govern 
this  case.  In  that  case  the  wife  did  not  bind  herself  for  her 
husband ;  but  only  postponed  her  mortgage  on  the  commu- 
nity property,  to  enable  her  husband  to  raise  money  on  notes 
endorsed  by  the  mortgagee.    In  this  the  wife  is  bound  m 
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iolido  with  her  husband,  and  grants  a  mortgage  on  her  own  Westkiiii  Dirr. 
individual  property,  and  renounces  her  legal  mortgage  to  'Ste/>ig/n6gy\i836. 
secure  the  principal  obligation.  faim 


Simoriy  for  the  defendants.  . 

1.  This  case  involves  the  marital  rights  of  the  plaintiff,  as 
wife  of  Ursin  Ferret.  They  were  married  in  May,  1816; 
consequently  the  laws  existing  at  that  time  must  govern, 
and  not  those  subsequently  passed,  in  relation  to  the  real 
rights  of  the  spouses,  and  their  contracts  or  acts  passed 
concerning  those  rights.  A  hypothecary  alienation,  or  a 
renunciation  to  a  mortgage  on  the  part  of  the  wife,  are  cod* 
tracts  made  in  relation  to  her  real  rights.  Marriage  is  a 
civil  contract.  Laws  prescribe  for  the  future,  and  have  no 
retroactive  efiect.     Louisiana  Code^  article  87.     Ibid.  8. 

2.  In  France  it  is  established  that  the  provisions  of  the 
Napoleon  Code,  do  not  govern  the  pecuniary  rightft  of 
persons  married  previous  to  its  enactment.  MerUnCs  Reper" 
tairef  verba  Ptdssance  •UlarUdey  eeetion  2,  article  2,  ^o.  19. 
Queetums  du  Draity  verba  Regime  Doialy  section  1,  JV*o.  1.  Ibid. 
FtUeien,  eecHon  3,  page  361.  Gfrenier  Hypothtque^  vol.  1,  M\>s. 
239,  261.  iStrey,  Code  annotiy  or  arlic/e»1554,  Jfos.  1  and  27. 
PaiUety  or  article  2d  of  Napoleon  Code.  DurarUony  vol.  1,  JV*o. 
52.  MerlirCe  Questions  du  Droit,  vol.  5.  Verba  Regime  Dotat, 
secHon  2.  DaUoz^  vol.  20,  page  129,  and  following  Jfoe.  12, 
13,14,  15  and  17.     Sireyi  vol.  7.     Part.  2,  page  348.     Ibid., 

.vol.  9,  2,  327.    Ibid.,  1832,  2,  156,  1833,  2,  489.    8  Martin, 
JV.  &,  192. 

3.  When  capacity  to  contract  is  once  acquired  under  a  law, 
no  subsequent  law  can  take  it  away.  It  is  different,  when 
on  the  contrary  a  new  law  gives  capacity. 

4.  Under  the  existing  laws  in  force  at  the  time  of  the 
plaintiff's  marriage,  she  could  have  validly  renounced  to  her 
priority  of  mortgage,  in  favor  of  a  third  person,  and  even  a 
creditor  of  her  husband.  Partida  3,  title  18,  law  58.  Such 
a  renunciation  was  not  an  act  of  suretyship;  it  is,  therefore, 
binding  in  this  case.     4  Martin,  JV*.  S.,  230,  629. 

5.  Under  the  new  code  itself,  supposing  it  should  govern 
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Wsmu  DiiT.  the  preseDt  case^  nothing  prevents  the  wife  to  renounce  to 
S^Member^issA.  her '  mortgage  or  prioriiy  of  mortgage   in   favor  of  a  third 

person,  and  she  does  not  thereby  become  security  for  her 
husband.  The  right  of  mortgage,  as  claimed  by  plaintiff  in 
u  asAv.  this  case,  is  a  right  specially  established  by  law  in  favor  of 
married  women,  and  under  the  lllh  article  of  the  Louisiana 
Code ;  such  rights  or  privileges  can  be  renounced  by  tl^e 
individuals  for  whose  benefit  such  loaiis  were  made.  In  this 
case,  all  the  property  of  the  wife,  all  her  rights  against  her 
husband,  are  paraphernal.  Cannot  she  dispose  of  her  para- 
phernal property  1  She  undoubtedly  can,  with  the  consent  of 
her  husband.  Louisiana  Code,  article  2367.  With  his  consent, 
she  is  even  permitted  to  dispose  of  her  property  gratuitously. 
Ibid.,  1467.  But,  it  will  be  said,  that  when  she  alienates  her 
property  for  the  benefit  of,  or  in  relation  to  obligations  con- 
tracted by  her  husband,  she  becomes  incapable,  under  article 
2412.  How  does  she  become  incapable?  Are  not  married 
women  capable  of  contracting,  unless  specially  declared 
incapable  by  law,  and  are  there  no  means  of  removing 
the  incapacity  of  the  wifel  Ibid.,  articles  1775,  1779,  1784. 
This  last  article  shows  the  incapacity  of  the  wife  only  in 
relation  to  her  becoming  security  for  her  husband.  Well,  in 
this  case,  do  we  consider  her  as  security  ;  did  she  become  in 
any  way  obligated  to  the  defendant  1  Do  we  seek  to  enforce 
*  ••  Ml Jv contract  of  suretyship  ?  What  is  the  definition  of  surety- 
-  •••skip4,  Ibid.,  article  3004.  Can  it  be  said  that  she  is  without 
this  definifion?  No;  the  only  obligation  that  we  seek  to 
enforce  against  her  is  an  obligation  not  to  do,  and  not  an 
obligation)  to  pay  us  any  thing,  either  for  herself  or  for 
apoth^r.  /  The  stipulation  contained  in  the  act  of  mortgage 
is  nothing  but  an  alienation  of  her  paraphernal  rights,  so  far 
as  tlfey  may  be  conflicting  with  the  rights  of  the  defendant ; 
it  is  a  simple  renunciation  to  her  prioriiy  of  mortgage^  and 
this  is  certainly  warranted  by  law.  The  ancient  laws  of  the 
land,  under  which  the  case  of  Trem§  vs.  Lanaux,  4  Martin, 
N.  S.  230,  was  decided,  were  as  severe  as  the  new  ones  in 
relation  to  engagements  of  married  women  for  their  hus- 
bands, (2  Martin,  N.  S.  39.    5  Ibid.,  431.     7  Ibid.,  252.    8 
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Ibid.,  415)  and  still  this  court  has  repeatedly  maintained  Wkstxtik  Dm. 
such  renunciations  as  the  one  in  question.  September^  t836. 

6.  It  has  been  said,  that  the  act  attacked  in  this  suit         p^nr 
contains  an  obligation,  in  solido^  by  which  the  wife  obligated    p^^c^JJJi  ^j^ 
herself  to  pay  the  sum  due  to  defendantis.     Defendants  do      »  beau. 
not  contend  that  said  obligation  is  binding  on  her,  nor  do 

they  seek  to  enforce  it.  The  rentmciation  of  Mrs.  Ferret  is 
the  only  stipulation  which  they  rely  upon,  and  this  is  very 
distinct  from  the  obligation  in  solido.  The  act  may  be  bad 
for  one  purpose  and  good  as  to  the  other ;  the  stipulations 
and  obligations  contained  in  the  act  are  not  so  connected 
together  that  one  cannot  exist  without  the  other;  on  the 
contrary,  they  are  entirely  distincty  and  if  we  set  aside  the 
obligation,  m  solidoy  still  the  renunciation  to  her  priority  of 
mortgage  will  remain,  and  ought  to  have  its  full  effect.  4 
Louisiana  Heports,  42S. 

7.  But  it  has  been  further  said,  that  the  renunciation  of  ^ 
the  wife  to  her  right  of  mortgage  is  a  derogation  from  the 
laws  made  for  the  preservation  of  public  order  and  good 
morals.  Plaintiff's  counsel,  in  support  of  this  position,  has 
relied  on  1  TouUier,  87 ;  let  me  refer  the  learned  gentlemen 
to  the  same  work,  No.  Ill,  pages  91  and  92;  Duranton, 
vol.  1,  No.  110.  I  do  not  see  in  what  manner  public  order 
and  good  morals  may  be  in  the  least  connected  with,  or 
affected^  by  the  renunciation  made  by  a  married  ^Mi^f^^^^ 
her  priority  of  mortgage,  nor  in  what  way  such  xtijf[x^\fimi 
can  be  contrary  to  the  public  good.  Est  regula  ji 
omnes  licenHam  habere^  his  qua  pro  se  introducta 


kortfifafire     ^  «4 


tiare.     L.  29,  Code  de  Practis.     The  right  of  legal  Aortgage     a  ^). 
is  established  for  the  special  benefit  of  the  wife  ;    aA  agfSJJ^^ 
under  the  article  11th  of   the  Louisiana  Code,    s 
renounce  to  the  laws  made  for  her  exclusive  benefit  and 
protection. 

8.  The  wife,  under  the  old  and  new  codes,  may  alienate 
her  paraphernal  rights  and  property,  with  the  consent  of  her 
husband  ;  why,  again,  could  she  not  renounce  to  the  mort- 
gage that  secures  those  rights  ^  Can  she  do  more  and  not 
less.     PersU  Regime  Hypoth.  vol  1,  pages  305-6,  on  article 
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WKirraHDisT.  tlSl.    Ibid.,  468,  arttck  2144.    12  TotiOier,  A*o.  IS.    Fokmt 

September,  1836.  |4^  J^^    174 

FAiH  9.  As  to  the  formalities  of  the  act,   it  has  been  said  that 

puc^x  AKD    the  act  in  which  the  renunciation  is  contained  is  not  apuUic 

us.  BEAU.      ^  j^^^  Qfily  ^jyi  ^f  tmder  private  signature.     I  contend,  that 

the  formalities  of  an  act  are  to  be  governed  by  the  laws 
existing  at  the  time  it  is  passed.  In  18S1  the  law  did  not 
require  that  an  act  of  mortgage,  or  of  renunciation  to  a  mort- 
gage, should  be  made  by  an  authentic  act ;  an  act  under 
private  signature  is  sufficient.  Let  us  suppose  the  act  in  this 
case  not  to  be  authentic,  but  only  a  pmate  rignatmre  one,  is 
it  not  a  principle  of  law  that  *^  the  forms  of  acts  are  regulated  by 
tiu  laws  in  force  at  the  time  they  are  passed^  ?  The  act  under 
private  signature  has  the  same  force  bckween  the  parties  as 
a  public  act.  Louisiana  Code,  articles  22S2,  2233,  2235  and 
2239.  All  sales  of  immovables  or  slaves  may  be  made  by 
authentic  act,  or  by  act  under  private  signature,  (/6id., 
article  2415)  and  the  recording  is  only  required  with  regard 
to  third  persoi^s.  Ibid.,  2242,  2417.  The  wife  may  thea 
sell  her  paraphernal  property  by  act  under  private  signature^ 
and,  a  fortiori,  she  may  renounce  to  the  *  mortgage  that 
secures  her  paraphernal  rights,  or  give  a  rhortgage  on  her 
paraphernal  estate.  Authentic  acts  are  only  necessary  to  be 
passed  in  the  cases  specially  required  to  be  so  by  law.  IML, 
2237.  Exceptions  are  pointed  out  in  the  code,  {Ibid.,  1523, 
1010,  2384,  and  others)  and  this  is  not  on.e  of  them. 

10.  The  mortgage  of  the  defendants,  in  this  case,  ought 
to  have  the  preference  over  th^it  of  the  wi^e,  whose  rights 
are  paraphernal  and  not  dotal,  the  acts  constituting  the  pre- 
tended mortgage  having  never  been  recorded  in  the  office  of 
.  the  judge  of  the  parish  of  St.  Mary,  or  any  where  else,  and 
that  is  particularly  required  by  the  code.  The  mortgage  of 
Mrs.  Ferret  is  subject  to  be  recorded,  otherwise  she  has  no 
mortgage.  Let  us  remember  that  her  rights  are  paraphernal^ 
and  not  dotal;  (this  will  be  conceded)  a  mortgage  only 
takes  place  in  such  instances  as  are  authorized  by  law. 
Louisiana  Code,  article  3250.  No  legal  mortgage  exists^ 
except  in  the  cases  determined  by  the  code.     Ibid.,  orljcle 
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SS80.    Which  are  the  mortgages  of  the  wife  1    Ibid.,  S287.  Wbstb«h  Dibt. 
From  what  day  is  the  mortgage  to  take  effect  ?    Ibid.,  8297.  September,  issfl. 
The  legal  mortgage  of  the  wife,  with  regard  to  her  dot  only,         paim 
exists  without  its  being  recorded.     Ibid.,  3298.    The  law    ,ucmAiiii 
requires  the  husband  to  cause  the  acts  to  be  recorded  only       »  ■■*''• 
with  regard  to  the  dowry  or  dot.     Ibid.,  3303.     How  is  a 
legal  mortgage  acquired?    Ibid.,  3314.    Legal  mortgages 
must  be  recorded.    Ibid.,  3317.     The  recording  must  be 
made  in  certain  places.     Ibid.,  3318.      From  the  above 
articles,  it  is  clear  that  the  mortgage  of  the  wife,  to  secure 
her  paraphernal  rights,  must  be  recorded.     Since  she  has  the 
administration  of  her  parapherruUia,  she  is  presumed  to  have 
all  the  title  papers  relative  thereto  in  her  possession. 

11.  In  vain  will  it  be  said,  that  this  mortgage,  under  the 
old  lawl>eing  called  tacit  mortgage,  existed  without  recording, 
and  that  the  new  law  cannot,  in  any  way,  impair  the  said 
right  of  mortgage.  Recording  is  a  formality  which  is  to  be 
complied  with,  to  preserve  the  right ;  Finscription  est  vne 
formaliU  conservative  du  droit  thypoihtque ;  this  formality, 
required  by  a  new  law,  ought  to  be  fulfilled,  and  this  cannot 
be  considered  as  giving  a  restrictive  effect  to  the  law.  Sireif, 
vol  1,  2(39.  Ibid.,  part  1,  227.  Massi,  vol.  1,  page  311,  JVb. 
191.  Bnd.,  333,  JVo.  200.  Ibid.,  339,  Ko.  206.  Bnd.,  373, 
sutiM  9.    3  Martin,  JV*.  iS.  468. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  which 
perpetuates  an  injunction  procured  by  the  plaintiff,  staying 
all  the  proceedings  on  an  order  of  seizure  and  sale  obtained 
by  them,  against  a  certain  plantation  and  slaves  mortgaged 
to  them  by  the  plaintiff's  husband. 

Her  pretensions  are  resisted,  on  the  ground,  that  she 
intervened  in  the  act  of  mortgage,  and  duly  renounced  any 
claim  she  might  have  on  said  property,  for  the  security  of 
her  dotal  and  paraphernal  rights  and  effects. 

The  notary  before  whom  the  act  of  mortgage  was  passed, 
has  been  examined,  and  deposes,  that  the  plaintiff  signed  the 
act  of  mortgage  at  the  counting  house  of  the  defendants, 
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WssmirDTST.  oat  of  the  presence  of  any  witnesses,  in  a  dark  room,  with 
September,  1836.  the  doors  shut  and  candles  lighted. 

,Anr  The  record  shows  the  plaintiff's  claim  against  her  husband 

nic^AHD    *^^  ^^^  \^gd!L  mortgage  on  the  premises,  according  to  the 

u  BXAu.      allegations  in  the  petition. 

wWch*^**^^^      ^^  ^^  clear,  that  the  renunciation  which  is  opposed  to  the 

mgned  by  the  plaintiff  is  not  legally  established.     The  act  which  is  said  to 

imrtT  ioWtnthe  ^         ...  ,.,  i  .j 

pretence  of  the  contam  It  IS  not  authentic,  because  her  renunciation  in  said 
^•Ks^mnli^  a  ^^^  ^^  ^^^  received  in  the  presence  of  two  witnesses.  We 
renancifttion  of  have  not  examined  whether  this  act  may  be  opposed  to  her 

certmia      nghts  •  j  i    t 

tnd  mortgii^es,  as  an  act  8(m8  Being  privej  because  it  was  not  urged ;  and  the 
and w\unorbiiid  Dis^Hct  Court  could  not  havo  acted  on  such  an  instrument 
ihe  pai^  thui  without  the  production  of  the  original :  and  the  absence  of  a 
AniDstrament  bill  of  exceptions  Cannot  be  imputed  to  her,  as  the  copy  pre- 
tarui  o/auUien^  seuted  to  thd  court  purported  to  be  that  of  a  notarial  acL 
*'®  **^*^  ^^^      The  flagitious  candor  with  which  the  notary  has  admitted 

proves  to  oe  in-  o  j 

complete       as  that  he  attested  a  fact  which  he  knew  to  be  false,  is  well 

saeh,  canBOt  be       ,      ,        .  .  .  •    j*  i  ^*  mi 

reoeiTedasapri- calculated  to  give  rise  to  Very  painful  sensations.  The 
thfmSierwheS  P^opl©  wiU  feel  alarmed,  uneasy  and  insecure  when  they 
^*  ^|3P"|^  "  receive  so  irrefragable  a  proof  of  such  misbehavior,  in  an 
'Die  noteiy'officer  entrusted  to  receive  and  preserve  the  muniments  of 
oeive  and  ^LTt  their  titles. 

public   act,   ae- 

provls&ns  and  It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
uJTu  g^ity  of  judgment  of  the  District  Court  be  affirmed,  with  costs. 

miscon£ict     in 

NoTB.— The  following  claase  in  the  foregoing  opinion  of  the  court,  was 
stricken  out  before  it  was  read  ;  the  judges  being  unable  at  the  time  to  turn  to 
the  legislative  enactment  concerning  notaries  referred  to. 

"The  dereliction  of  dutj  evinced  in  this  officer,  would  have  induced  the  court 
to  exercise  the  power  apparently  vested  in  it  by  the  legislative  act  of 
and  speedily  to  remove  him  from  office,  had  wc  not  been  satisfied,  that  the 
legislature  in  passing  the  act,  required  of  us  the  exercise  of  original  jurisdiction, 
while  the  constitution  has  expressly  said,  our  jurisdiction  is  appellate  only." 

The  act  referred  to  was  passed  the  ^th  March,  181$,  and  provides,  that 
notaries  public  **may  be  suspended  by  the  Supreme  Court  until  the  next  meeting 
of  the  legislature,  whenever,  after  a  summary  inquiry  before  said  court,  it  shall 
appear  that  there  exists  just  cause  of  reproach  against  their  conduct.  **  1  Mtreau^e 
JMgeH,  page  18. 
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Where  a  will  is  in  the  mystic  form,  and  it  does  not  state  in  the  snpencrip-   v^^^aix  et  al. 

iOL  SlO^ 
tiou  on  the  envelope  that  the  paper  containing  the  will  was  either  closed,  * 


sealed  or  presented  by  the  testatrls  to  the  notary,  it  will  be  considered  as 
defective  and  null,  as  not  possessing  the  formalities  required  by  law. 

All  the  formalities  required  by  law  in  making  wills  must  be  complied  with, 
on  pain  of  nullity. 

The  presence  of  the  under  tutor  is  indispensable  at  a  family  meeting 
provoked  to  deliberate  on  the  expediency  of  a  sale  of  minor's  property,  or 
of  the  separate  property  of  a  deceased  partner  of  the  community  in  which 
minors  are  interested. 

The  sale  and  purchase  by  the  surviving  widow,  of  the  community  and 
separate  property  of  the  deceased  husband,  is  illegal  and  null  when  there 
was  no  under  tutor  present  at  the  family  meeting  which  advised  the  sale. 

Where  a  tutor  renders  an  account  of  his  tutorship,  even,  contradictorily 
with  the 'under  tutor,  the  Court  of  Probates  is  not  authorized  to 
homi^ogate  it  by  a  decree  making  it  conclusive  upon  the  minor,  and  to 
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WssTuur  OisT.       discharge  tfaa  former  from  his  responsibility.    The  court  can  in  no  case 
October^  1856.        reliere  and  discharge  a  tutor  while  the  law  makes  him  responaible  to 

STAFFO RD  KT  UX.         ™  pU pil. 

The  proceedings  in  the  present  case  originated  in  a  suit 
for  the  partition  of  the  succession  of  Madame  Celeste  Rogers, 
deceased.  The  decedent  had  successively  been  the  wife  of 
N.  Villain,  E.  Kirkland,  and  Mr.  Rogers,  all  deceased. 
There  were  two  children,  Nicholas  and  Rose  Emma  Villain, 
by  the  fii'st,  Jeannette  Kirkland  by  the  second^  and  none  by 
the  last  marriage. 

In  November,  1834,  N.  Villain  instituted  suit  against 
his  co-heirs,  the  sister  and  half  sister,  in  the  Probate  Court 
for  a  partition  of  the  common  mother's  succession.  The 
action  of  partition  was  based  on  the  will  of  Mrs.  Rogers. 
One  of  the  defendants,  Jeannette,  now  wife  of  J.  S.  Stafford, 
by  her  counsel  made  opposition  to  a  partition  under  the  will, 
as  unequal  and  unjust. 

While  these  proceedings  were  pending,  Stafford  and  wife 
filed  their  petition,  alleging  that  Mrs.  Stafford  as  one  of  the 
children  was  entitled  to  an  equal  share  of  Mrs.  Rogers's 
succession,  but  that  her  co-heirs  have  set  up  an  exclusive 
claim  to  one  fifth  of  said  estate  under  the  will  of  the 
deceased ;  that  said  will  is  null  and  void,  not  having  been 
opened  and  proved  according  to  the  provisions  of  law  relating 
to  niystic  wills,  nor  has  it  been  ordered  to  be  executed  by  the 
proper  authority. 

The  wife  (Mrs.  Stafford,)  further  alleges,  that  after  the 
death  of  her  father,  Edward  Kirkland,  in  1825,  her  mother, 
(who  subsequently  intermarried  with  Mr.  Rogers,)  as  widow 
in  community  and  her  natural  tutrix,  obtained  a  decree  of 
the  Probate  Court  in  1826,  to  sell  all  the  property  in  commu- 
nity, at  which  sale  she  (widow)  became  the  purchaser. 

The  wife  further  shows,  that  she  was  the  sole  heir  of  her 
father,  Edward  Kirkland,  and  inherited  his  half  of  the 
community  and  his  separate  property,  and  that  he 'had 
brought  into  marriage  a  large  property  of  his  own  in  land 
and  slaves,  and  at  his  death  there  was  a  large  community 
property,  all  of  which,  under  said  decree,  was  purchased  by 
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her  mother.     She  expressly  alleges,  that  all  the  proceedings  Wssterh  Dinr. 
in  obtaining  said  decree  are  null  and  void,  as  also  the  decree    ^*^^'  ^ 
itself  and  sale  under  it,  which   should  be  cancelled  and  Stafford stuz. 
annulled,  and  that  she  be  restored  to  her  rights  in  relation  to  ym^n?  At 
all  the  movable  and  immovable  property  of  her  deceased 
father;  (hat  this  property  is  now  in  the  succession  of  her 
deceased  mother,  and  forms  the  largest  portion  of  that  which 
is  sought  to  be  partitioned. 

She  further  alleges,  that  the  decree  of  the  Probate  Court 
in  1829,  having  for  its  basis  the  aforesaid  proceedings,  decree 
and  sale,  improperly  and  illegally  homologated  and  con- 
firmed the  account  rendered  by  her  mother,  as  her  natural 
tutrix,  wheh  she  was  about  to  marry  her  last  husband.  She 
expressly  alleges,  that  said  decree  and  the  account  which  it 
purports  to  confirm  and  homologate,  are  null  and  void. 

She  prays  that  the  will  be  declared  null  and  void;  that 
the  proceedings  under  the  decree  of  1826,  and  the  act  in 
pursuance  of  it,  be  set  aside ;  and  that,  in  like  manner,  the 
subsequent  decree  confirming  the  account  of  her  mother  as 
her  natural  tutrix,  be  annulled  and  set  aside,  and  that  she 
have  such  judgment,  and  for  such  sum  as  may  be  just  and 
proper  in  the  premises. 

The  defendants  pleaded  a  general  denial. 

The  cause  was  tried  on  these  pleadings  and  issues. 

The  evidence  showed  that  Edward  Kirkland,  the  husband 
of  Mrs.  Rogers  and  father  of  the  present  plaintifiT,  Mrs. 
Stafford,  died  in  1825;  that  his  widow  in  community 
provoked  a  family  meeting  and  probate 'sale  of  all  the 
property  of  the  community,  and  of  every  kind  found  in  the 
succession,  and  became  the  purchaser  thereof  at  the  estima- 
ted value  in  the  inventory.  She  was,  at  the  same  time,  the 
tutrix  of  her  minor  child,  Mrs.  Stafford. 

The  family  meeting  which  was  convoked  on  the  occasion, 
to  advise  the  sale  of  this  property,  was  held  without  an 
under  tutor  being  appointed  or  present. 

In  1828,  the  widow  in  contemplation  of  a  third  marriage, 
provoked  the  appointment  of  an  under  tutor,  and  contradic- 
torily with  him,  rendered  an  account  of  her  tutorship,  which 
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WmnnMv  Dm,  was  homologated  by  a  decree  of  the  Probate  Court,  the  7th 

October,  %%^.    January,   1829.      This  account  is  opposed  as  unjust  and 

BTAFFOBDETux.  illegal  as  regards  the  minor,  .Mrs.  Stafford  ;    and  the  decree 

TruAiH 'vr  AL.  discharging  the  tutrix  from  further  responsibility  relating  to 

her  trust,  is  also  denounced  as  a  nullity. 

The  will  under  consideration,  by  virtue  of  which  the 
children  of  the  first  marriage  claim  the  ascendancy,  and  an 
exclusive  portion,  is  attacked  on  the  ground  of  nullity  result- 
ing from  defect  of  formality  in  the  execution  and  probate. 

The  will  is  in  the  mystic  form,  written  by  a  person  at  the 
desire  of  the  testatrix.  The  superscription  on  the  will  reads 
as  follows : 

"This. paper  contains  my  mystic  testament^  written  by 
J.  B.  Henno,  at  my  request  and  under  my  direction,  and 
subscribed  with  my  proper  hand." 

"CELESTE  KIRKLAND." 
"Witnesses,  Thomas  Hooper,  S.  Fulton,  Y.  Callahan, 
J.  W.  Hackwat,    John  Crawford,    James   Stapleton» 
J.  J.  GoucH." 

"THO.  C.  SCOTT,  Parish  Judge." 

"  Probate.  On  this  day,  in  open  court,  was  presented  the 
mystic' testament  of  Celeste  Kirkland,  deceased,  and  there- 
upon came  T.  Hooper,  S.  Fulton,  J.  Stapleton  and  J.  J. 
Grouch,  four  of  the  subscribing  witnesses  to  the  super- 
scription, who  being  duly  sworn  according  to  law,  depose 
and  say,  that  they  recognize  the  sealed  packet  now  presented 
to  them  to  be  the  same  that  Mrs.  Celeste  Kirkland  delivered 
to  Thomas  C.  Scott,  Parish  Judge,  in  their  presence,  declaring 
to  him  that  it  contained  her  testament,  and  recognize  their 
signatures  and  that  of  the  said  Parish  Judge  at  the  last  of 
the  superscription." 

(Signed  by  the  above  witnesses.) 

(Signed)  "THO.  C.  SCOTT,  Parish  Judge." 

"  Whereupon  the  court  proceeded  to  open  said  will,  and  tbe 
same  being  read  in  an  audible  and  distinct  voice,  and 
signed  ne  varieter  at  the  beginning  and  end  of  each  page,  in 
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presence  of  the  said  witnesses  and  other  persons,  it  is  ordered  WssterhDxbt. 
to  be  recorded  and  the  provisions  thereof  executed  ;   and,  it    Qg«>^»  t836. 
is  further  ordered,  that  this  testament  be  deposited  in  the  bt^ffoudstux. 
office  of  the  Parish  Judge  of  the  Parish  of  Rapides.'*    "Done 
in  open  court,  this  6th  day  of  December,  1829. 

"THO.  C.  SCOTT,  Parish  Judge." 

After  hearing  the  evidence  and  arguments  of  counsel,  the 
probate  judge  overruled  and  disallowed  the  petition  of 
Siafibrd  and  wife,  sustained  the  will  and  other  probate  pro- 
ceedings sought  to  be  annulled,  and  ordered  the  cause  to 
a  notary  for  a  partition  on  the  basis  of  the  will  and  the 
decrees  of  the  Probate  Court,  and  ordered  that  the  costs  be 
paid  by  the  succession  of  Mrs.  Rogers.  Stafford  and  wife 
appealed. 

DunboTy  for  the  plaintiffs  and  appellants,  contended  that 
the  probate  sale  of  the  property  of  E.  Kirkland,  and  purchase 
by  the  widow  in  community,  who  was  at  the  same  time 
natural  tutrix  of  her  minor  daughter,  (the  plaintiff,)  was 
illegal  and  void.  This  succession  consisted  of  the  commu- 
nity and  separate  property  of  the  deceased,  which  was 
inherited  by  the  plaintiff  as  his  sole  heir,  and  could  only  be 
sold  pursuant  to  the  provisions  of  law.  Louisiana  Code^ 
802,  334-5. 

2.  The  law  guards  the  rights  and  interests  of  minors  with 
a  parental  solicitude  ;and  care,  and  vitiates  all  proceedings 
where  their  interests  are  not  strictly  guarded  and  the  law 
strictly  pursued.  In  this  case  there  was  no  under  tutor 
appointed,  and  none  present  to  represent  the  minor  at  the 
family  meeting  which  advised  the  sale  of  Kirkland's 
succession.     Louisiana  Codt^  300,  301,  302. 

3.  There  was  in  fact  no  under  tutor  appointed  to  the 
minor  from  the  death  of  Kirkland  in  1825,  until  1828.  The 
family  meeting  was  illegally  convoked.  The  members  were 
without  legal  notice ;  many  did  not  attend,  and  the  judge 
iupplied  the  places  of  those  that  were  absent,  which  was  not 
authorized  as  the  law  then  stood.  Louisiana  Code^  305  to  31 1 . 
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WBiTBuiDitT.      4.  The  community  could  only  be  sold  to  eflfeci  a  partition 

Oct9ber,x9S6.   qx  adjudication  to  the  surviving  partner.     The  requisites  of 

nAnoRDBTux.  the  law  have  not  been  complied  with,  either  for  a  partition 

TuxAWBTAL.  ^^ ^ ^'® ^®  ^^^ survivor.  La,  Code,  338, aind also,  1236 to  1239. 

5.  The  tutrix  could  only  have  provoked  this  sale  with  the 
authority  of  the  judge  and  by  the  advice  of  a  family  meeting, 
at  which  the  under  tutor  must  and  should  have  been 
present.  But  the  property  ought  to  have  been  divided  in 
kind,  or  it  should  have  been  shown  to  the  judge  by  the 
report  of  experts,  that  it  was  impossible  without  a  diminution 
in  value.    Lomsiana  Code,  1260-61. 

6.  The  decree  of  the  Probate  Court,  in  1828,  homologating 
the  tutrix's  account  and  discharging  her,  is  illegal,  having 
been  obtained  on  the  basis  of  the  other  illegal  proceedings. 
Code  of  Practice,  604  to  6 1 6. 

7.  The  Under  tutor  had  no  right  to  institute  a  suit  against 
the  tutrix  and  compel  her  to  account.  His  duty  is  to  defend 
suits ;  but,  at  any  rate,  had  he  provoked  a  settlement,  the 
minor  would  not  have  been  precluded  by  it,  and  prevented 
from  calling  her  tutrix  to  account,  at  any  time  within  four 
years  after  becoming  of  age. 

8.  There  is  one  fatal  error  which  pervades  and  vitiates  the 
whole  of  these  proceedings,  from  the  decree  of  1826  to  1828; 
and  that  is,  the  purchase  of  the  separate  property  of  Kirk- 
land  which  was  inherited  by  her  pupil  and  daughter. 
A  tutrix,  or  tutor,  is  positively  forbidden  to  purchase  the 
property  of  the  minor.     Lovmana  Code,  article  327. 

9.  The  property  of  minors  cannot  be  alienated  in  any 
other  mode  than  that  prescribed  by  law.  1  Martin,  Jf,  S.^ 
324.     2  Ibid.,  612.     5  Ibid,,  625.     2  Louisimia  Reports,  328. 

10.  The  mystic  will  of  Mrs.  Rogers  (then  Mrs.  Kirkland,) 
is  null ;  because  the  formalities  prescribed  by  law  have  not 
been  complied  with.  There  was  no  prochs  verbal  or  act  of 
superscription  made  by  the  notary  on  the  paper  or  envelope 

'  enclosing  the  will,  stating  that  it  was  closed  and  sealed 

before  it  was  handed  to  the  notary.  Every  formality  must 
be  complied  with,  under  pain  of  nullity.  Louisiana  Code^ 
1577-8,  and  1688. 
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11.  The  basis  of  the  partition  must  allow  the  plaintiff  WsffriRvDisT. 
(Mrs.  Stafford,)  all  the  separate- property  of  her  father,  and    Oc/o&jr,i886. 
its  increase  and  revenues.     2,  One  half  of  the  community  btawohdbtux. 
property,  its  increase  and  revenues,  from  the  death  of  her     ^     '^• 
father.     3.  The  increased  value  of  the  separate   property 

arising  during  the«marriage.     La.  Code^  2371,  2375,  2377. 

12.  The  mother,  while  tutrix,  and,  indeed,  after  dissolution 
of  marriage,  is  not  entitled  to  the  usufruct  of  the  property  of 
the  minor.     Louisiana  Code,  239,  267,  338,  532,  518,  3285. 


Spaidding  and  WinUy  for  the  appellees,  contended,  that  the 
will  of  the  deceased,  Mrs.  Rogers,  wc^  valid,  as  having  been 
made  in  accordance  with  the  formalities  of  law,  and  regu- 
larly admitted  to  probate,  and  ordered  to  be  executed.  Its 
provisions  should,  therefore,  be  carried  into  effect,  and  made 
the  basis  of  the  partition  of  the  testator's  estaXe.  Louisiana  . 
Code,  articks  1577-78,  1648.     Code  of  Practice,  940-41. 

2.  The  proceedings  of  the  family  meeting,  and  the  decree 
of  the  Probate  Court  ordering  the  sale  of  all  the  community 
and  other  property  of  the  succession  of  E.  Kirkland,  are 
legal  and  regular,  except  the  absence  of  the  under  tutor  from 
the  family  meeting,  but  they  cannot  be  annulled  or  set  aside 
for  want  of  this  formality.  The  Act  of  181 1,  and  the  Civil 
Code  of  1808,  requiring  the  presence  of  an  under  tutor  when 
the  immovable  property  of  minors  is  to  be  sold,  are  repealed 
by  the  Louisiana  Code  and  the  great  repealing  act  of  1828. 
That  the  provisions  of  the  Louisiana  Code,  reqiiiring  the  y. 
presence  of  an  under  tutor  at  some  family  meetings  and  not 
at  others,  shows  that  his  presence  is  not  indispensable,  upon 
the  principle,  that  inclusio  unius  est  exclusw  alterius.  The 
interest  of  the  minor  and  tutrix  did  not  conflict  as  respects 
the  sale  of  this  property,  so  as  to  require  the  advice  of  an 
under  tutor  at  a  family  meeting.  To  have  required  it  would 
have  been  perfectly  useless,  and  lex  neminem  cqgU  advana  aul 
tOile.  Session's  Acts  of  1828.  Ctt^iZ  Code  of  1808,  artkh 
58,  page  68.     Louisiana  Code,  301,  334-38. 

3.  There  is  no  law  denouncing  a  sale  of  minors'  property 
ad  a  nullity,  if  made  without  the  advice  of  an  under  tutor  at 
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WnTBBv  DuT.  the  family  meeting  which  authorized  it.     The  court  should 
0ct9der,  1835.    then  be  slow  to  rescind  and  annul  a  decree  and  sale  of  ten 
vTAnoBDnux.  years  standing,  made  by  a  competent  tribunal  on  the  impUed 
w..,.^.. ..    defect,  and  doubtful  at  least  if  it  be  one. 

4.  The  ultimate  object  of  the  decree  of  1826  was  to  effect 
a  partition,  which,  in  fact,  supersedes  the  necessity  of  com- 
plying strictly  with  the  ordinary  forms  of  alienating  minors' 
property.  lAmsiana  Ckde,  339,  1263.  CkH  Code^  article 
67,  pc^e  70.  8  Lomsiana  Reports,  179.  7  Aid.,  312. 
2Jlfarfm,  185. 

5.  By  the  decree  of  the  Probate  Court  of  182S,  the 
mother  and  natural  tutrix  of  the  minor,  on  rendering  an 
account  of  her  tutorship,  it  was  homologated,  and  she 
released  from  further  responsibility.  This  account  had  been 
regularly  provoked  by  an  under  tutor,  by  whom  the  minor 
was  represented,  and  which  was  deemed  satisfactory  by  the 
judge,  and  homologated  contradictorily  with  the  under  tutor. 
This  was  fulfilling  the  requisites  of  the  law,  and  the  minor 
must  abide  by  them. 

6.  The  decree  settled  the  amount  due  to  the  minor,  and 
for  which  the  tutrix  was  responsible,  which  concludes  the 
former,  and  she  cannot  now,  after  having  received  the  price, 
recover  the  property  also.  It  stands  as  res  juMcata  against 
her.     2  Martiny  JV*.  S.,  612.     5  Ibidy  625. 

7.  The  action  of  nullity  cannot  be  sustained  by  minors 
against  proceedings  in  which  they  have  been  properly 
represented.     Session^  Acts  of  1826.     Code  of  Practice,  516. 

HyamSf  for  the  plaintiff,  urged,  as  an  additional  ground 
to  sustain  the  action  of  nullity,  that  the  judgment  homolo- 
^  gating  the  tutrix's  account  in  1828,  was  rendered  on  false 
documents  or  erroneous  accounts.  This  part  of  the  pro- 
ceedings must  be  set  aside  on  these  grounds.  Code  of 
Practice,  607.     7  Marttn,  JV.  &,  605. 

2.  The  plaintiff,  while  a  minor,  could  not  institute  a  suit 
against  her  tutrix,  even  to  compel  her  to  account,  for  she 
was  then  under  the  control  of  her  parent.  She  is,  therefore, 
not  bound  by  ihat  account,  or  decree  homologating  it  Code 
4ff  Practice,  104. 
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Wmn,  for  the  defendants,  insisted,  that  the  judge  could  Wmteiiv  Dist. 
order  a  tutor  or  tutrix  to  account  at  any  tinie,  and  he  was  to    Octobei^nsa. 
judge  of  the  correctness  of  the  account  when  made.     Being  8taituai>  nvx, 
satisfied  that  it  was  correct,  it  was  his  duty  to  homologate  it.  yiu^nr  btal. 
Louisiana  Code^  350. 

t.  The  tutor  is  liable  to  be  removed  if  he  fails  to  render 
an  account  when  required  to  do  so  by  the  judge.  If  the 
minor's  interest  has  not  been  properly  guarded  or  defended, 
this  fact  should  have  been  specially  alleged  and  shown,  and 
relief  sought  by  an  appeal  from  the  decision  of  the  probate 
judge,  and  not  by  an  action  of  nullity. 

Martin^  •/.,  delivered  the  opinion  of  the  court. 

Nicholas  Villain  instituted  suit  against  his  co-heirs,  who 
are  all  the  children  of  Celeste  Rogers,  deceased,  by  several 
marriages,  for  the  partition  of  her  succession.  Josiah  S. 
Stafford  and  wife,  filed  their  opposition  thereto.  Mrs.  Staf- 
ford, one  of  the  defendants,  was  the  daughter  of  the  deceased 
ancestress;  half  sister,  both  of  the  plaintiff  and  her  co-defen- 
dant, and  sole  issue  of  the  second  marriage  of  their  common 
mother.  An  order  was  made  referring  the  case  to  a  notary 
for  partition. 

Stafford  and  wife  filed  their  petition,  alleging  the  nullity 
of  the  last  will  and  testament  of  the  mother,  which  was 
urged  as  the  basis  of  the  partition,  and  the  illegal  purchase 
by  the  mother  of  all  the  property  in  community  which  had 
existed  between  her  and  her  deceased  husband,  Edward 
Kirkland,  as  well  as  of  the  separate  property  of  the  latter, 
and  likewise  the  illegality  of  the  decree  honnologating  the 
account  of  the  mother  and  tutrix  of  her  minor  daughter, 
Mrs.  Stafford.  The  petition  then  concludes  with  a  prayer 
that  the  will,  the  purchase  of  the  mother  at  the  probate  sale, 
and  the  decree  of  the  Court  of  Probates,  be  anulled  and  set 
aside.  To  this  petition  the  defendants  pleaded  the  general 
issue. 

The  order  which  had  been  made  in  the  first  suit,  for  the 
partition  before  the  notary,  was  rescinded,  and  the  suits 
were  consolidated. 
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W«8Tiiuf  DisT.      The  Court  of  Probates  overruled  the  opposition  aud  set 
Ortoicr,  1836.    aside  the  partition  of  Stafford  and  wife,  and  referred  the  case 

iTAnoEDSTux.  ^^  ^  notary  for  a  parlitioh  according  to  the  will  and  inventory. 
*••  Stafford  and  wife  appealed. 

Where  a  will      The  first  object  to  which  our  attention  is  drawn,  is  the 

is  in  the  mystic  allcffcd   invalidity  of  the   will  of  Celeste  Rogers.       The 

form,  and  It  does  g  j  o 

not  state  in  the  counsel  for  the  appellants  contends  that  the  Court  of  Probates 
oniSeenTeiop^^  erred  in  9ustaining  this  will.  It  is  in  the  mystic  form ;  and 
***n\aiiiiifi  ^the  '*^^'^''^&  appears  ox\  the  envelo|>e  which  shows  that  the  paper 
will  was  either  containing  the  will  was  either  closed,  sealed,  or  presented  by 

closed,  sealed  or    ,  ,  m,  •.*..■ 

presented  by  the  the  testatrix  -to  the  notary.  The  superscription  states  only 
notMT,*  it°  wUi  ^^^^  ^^®  paper  contains  the  mystic  will  of  the  testatrix, 
be    considered  written  at  her  request  and  under  her  direction,  and  subscribed 

as  defective  and       ...  ,         , 

null,  as  not  pos-  With  her  proper  hand. 

mailiies  reouH  ^^  ^^  clear  that  the  formalities  required  by  law  were  not 
"*A^f  '"iT  f  observed,  and  the  will  was  improperly  sustained.  Louisiana 
maiities  requi-  Codcy  1577,  1578.  The  Code  requires  the  observance  of 
^ing  wiils^  these  formalities,  under  the  pain  of  nullity.  Ibid.^  1588. 
"i^d  with**°™"  ^^^  °®^^  object  presented  for  our  consideration,  is  the 
pain  of  nullity,  validity  of  the  purchase  made  by  the  mother  of  the  property 
ofT^e  imder°u^  ^^  ^^^  community,  and  that  of  the  separate  estate  of  her 
tor  is  indispens-  deceased  husband.     Under  this  head,  the  counsel  of  the 

able  at  a  family 

meetii»r  provo-  appellants  urges  the  illegality  of  the  proceedings  which 
ate onthe^expe^  preceded  the  decree  under  which  the  sale  was  made,  and  the 
diency  of  a  sale  consequent  nullity  of  the  decree  itself.     The  illegality  of 

of  minors' prop-  ^  ■'  •  i 

erty,  or  of  the  these  proceedings  is  shov/n  to  result  from  the  absence  of  an 
^^f  a  deoea^  under  tutor  at  the  family  meeting  convoked  to  deliberate  on 
partner  of  the  ^jjg  expediency  of  the  sale.     The  presence  of  the  under 

community      in  ■  "^  i^  ^ 

which     minors  tutor  is  expressly  required  at  such  meetings,  ^^for  the  purpose 

The  purchase  ^^  odvising ;  and  when  he  is  of  opinion  that  the  determina- 

by  the  surviving  tion  of  the  meeting  is  injurious  to  the  interest  of  the  minor, 

widow     of    the  .....  ,      ,  .  .  -    ,  •.  ,. 

community  and  it  IS  his  duty  to  oppose  the  homologation  of  the  proceedings." 

^^MJr^n  l^ouisiana  Code,  302. 

ceased  husband.      The  iUefi^ality  of  the  family  meeting  carries  with  it  that  of 

IS    illegal    and  ,  ,-  .iim*  *-ifi  r     j 

Doii,  when  there  the  decree  bottomed  upon  its  deliberation.  Sublato  funaa-' 
tot^nreMjItSuw  f^^o  codit  opus.  Had  the  decree  been  legal,  the  purchase 
family  meeting,  ^f  ^^^  mother  and  tutrix  under  it,  would,  on  that  account 

which     adyised  '  ' 

the  sale.  alone,  be  iilegaU     Louisiana  Code^  article  327. 
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We  are,  in  the  next  place,  called  upon  to  notice  the  decree  WBnsiur  Din*, 
of  the  Probate  Court,  rendered  on  the  7th  January,  1829,  Qctofer,i836. 
homologating  the  account  presented  by  the  mother  and  sTAnoRDrrux. 
tutrix  of  the  plaintiff,  Mrs.  Stafford.  This  account  was  yulawktal. 
rendered  contradictorily  with  an  under  tutor,  the  appoint-  whereatator 
ment  of  whom  she  had  provoked  two  years  after  the  death  of  ^^^f^f ^j,  J^ 
her  husband,  and  about  a  month  before  the  rendition  of  her  tonhip,     even 

oontniidiotorilr 
account.  with  the    under 

Tutors  under  an  order  of  the  Court  of  Probates,  must,  and  Sfp5>b«esu'SSt 
without  it,  may  exhibit  an  account  of  their  administration,  authorized  to ho- 
and  the  court  may  make  certain  orders  thereon,  but  nothing  decree,  makmg 
authorizes  it  to  homologate  such  accounts,  so  as  to  render  on^^e^^in^ 
them  conclusive  and  binding;  on  the  minor:   for  the  law  "»<^todi8chme 

the  lonner  irom 

gives  to  the  latter  the  rights  until  the  expiration  of  a  certain  Ms  responubiii- 
delay  after  he  comes  of  age,  to  examine  and  contest  all  the  ^^  j^  uo^Sk 
accounts  of  his  tutor.     The  court,  therefore,  can  in  no  case  relieve  and  di»- 

charge  a  tutor, 

relieve  and  discharge  the  tutor  from  his  responsibiUty,  as  has  while  the  law 
been  done  in  this  case.  .  \  ^n«ibie  to  bis 


pupil. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided 
and  reversed ;  and  proceeding  to  give  such  judgment  as  in 
our  opinion  ought  to  have  been  given  in  the  court  below,  it 
is  ordered,  adjudged  and  decreed,  that  the  will  of  Celeste 
Rogers  be  annulled  and  set  aside,  as  well  as  the  decree  of 
the  Court  of  Probates  of  the  6th  of  February,  1826,  ordering 
the  sale  of  the  property  of  the  community  which  existed 
between  the  parents  of  the  plaintiff,  Jeannette  Stafford,  and 
the  property  of  the  separate  estate  of  her  father,  and  also  the 
purchase  thereof  by  the  mother  and  tutrix,  and  likewise  the 
decree  of  the  7th  January,  1829,  homologating  the  account 
presented  by  the  tutrix,  and*  discharging  her  from  responsi- 
bility. It  is  further  ordered,  that  this  cause  be  remanded  to 
the  Court  of  Probates,  to  allow  and  set  off  to  the  appellant, 
Jeannette  Stafford,  the  property  of  the  separate  estate  of 
Edward  Kirkland,  deceased,  and  one  half  of  that  of  the  com- 
munity which  existed  between  him  and  his  deceased  wife, 
and  to  make  partition  of  the  other  half  of  the  community 

42 
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WisTBurDxBT.  and  the  separate  property  of  Celeste  Rogers,  deceased,  ia 

October,  1836.   equal  portiops,  between  Nicholas  Villain,  M.  R.  E.  Villain, 

MoarooMBBT    wife  of  Aaron  Prescott,  and  Jeannette  Kirkland,  wife  of 

RVM1IU.       Josiah  S.  Stafford,  after  having  settled  and  allowed  Mrs. 

Stafford's  claim  on  the  estate  of  her  mother,  as  tutrix.     The 

costs  of  the  appeal  to  <be  paid  by  the  appellees. 


MONTGOMERY   VS,   RUSSELL. 

APPEAL    PROM   TUB    COURT   OP   THR   SIXTH    JUDICIAL  DISTRICT,  THE   JODGB 

THEREOP    PRESIDING. 

Where  certain  property  is  convejed  to  a  surety  by  the  principal  debtor,  to 
indemnify  him  against  loss  resulting  from  his  suretyship,  its  value,  ai  the 
iime  of  conveyance,  must  be  taken  into  consideration,  when  it  is  o&red 
in  compensation  and  reconvention,  against  the  sums  the  surety  has 
actually  had  to  pay  for  his  principal. 

Where  the  surety  is  sued  on  a  bond  given  for  an  illicit  or  illegal 
consideration,  before  a  competent  tribunal,  and  makes  all  the  defence  in 
his  power  to  avoid  the  obligation,  and  fails,  and  afterwards,  to  avert 
seizure  or  arrest,  releases  errors  and  pays  the  judgment  obtained  against 
him,  his  principal  will  be  bound  to  reimburse  him. 

This  case  had  its  origin  in  two  suits  which  Elijah 
Montgomery,  of  Mobile,  in  the  state  of  Alabama,  instituted 
against  Gilbert  C.  Russell,  in  the  months  of  March  and  May, 
1827,  in  thQ  parish  of  Rapides,  in  Louisiana.  The  two  cases 
were  afterwards  consolidated,  and  have  been  twice  decided 
on  in  this  court  previously  to  the  present  appeal.  7  Martin, 
JV.  S.y  288.     2  Lauisiqna  Reports,  67. 

The  facts  and  pleadings  are  principally  stated  in  the 
reports  of  the  case  referred  to. 

It  appears  that  the  plaintiff  and  defendant  are  brothers  in 
law,  and  both  resided  in  or  about  Mobile,  in  the  stale  of 
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Alabama,  at  the  time  of  the  transactions  involved  in  this  Wkstkrit  Dm. 
case.      The  plaintiff  alleges,  that  in   October,   1822,  be    o^^^^*^^- 
became  surety  for  the  defendant  in  a  penal  bond  for  three    xontoomsrt 
thousand  two  hundred  dollars,  executed  to  Squire  and  Silli-       bumkll. 
man,  for  the  delivery  of  thirty  mules ;  that  in  consequence 
of  the  failure  of  Russell  to  comply  with  the  conditions  of  said 
bond,  be  was  sued  on  it  as  surety,  and  judgment  obtained  in 
1824  for  the  amount,  with   eight   per  cent,  interest  and 
costs,  which  be  was  compelled  to  pay. 

He  alleges,  in  his  second  suit,  that  he  signed  a  bond  as 
surety  for  the  defendant,  in  1821,  given  for  the  hire  of 
African  slaves,  which  were  in  the  bands  of  Mr.  Livingston, 
the  United  States  Marshal,  under  seizure  and  libel  in  the 
District  Court  of  the  United  States  for  the  state  of  Alabama ; 
that  suit  was  instituted  on  said  bond  against  him  as  surety, 
and  judgment  obtained,  notwithstanding  he  made  every 
defence  in  his  power,  for  the  sum  of  three  thousand  five 
hundred  and  fifteen  dollars,  which  he  has  actually  paid.  He 
claims  the  reimbursement  of  these  sums,  with  interest  at 
eight  per  cent,  per  annum,  the  rate  allowed  by  the  laws  of 
Alabama,  and  his  costs  and  expenses. 

The  defendant  pleaded  a  general  denial,  and  averred  the 
facts  alleged  were  untrue.  He  further  averred,  that  the 
plaintiff  was  largely  indebted  to  him,  as  would  appear  on  a 
final  settlement,  to  wit :  in  the  sum  of  twenty-five  thousand 
dollars,  for  which  he  prays  judgment  in  reconvendon. 

He  aver%  furthermore,  that  the  judgment  of  Squire  and 
Silliman  on  the  mule  bond  was  obtained  with  the  consent 
and  collusion  of  the  plaintiff,  in  his  (defendant's)  absence,  a 
compromise  made  to  his  injury,  for  fifteen  hundred  dollars, 
which  was  paid  out  of  his  funds  in  plaintiff's  hands. 

He  also  avers,  tl^at  the  African  bond  which  was  given  in 
1821,  to  Livingston,  the  United  States  Marshal  in  Alabama, 
for  the  sum  of  three  thousand  dollars,  as  the  hire  of  sundry 
African  slaves,  illegally  introduced  in  the  country,  and  then 
under  seizure  and  libel,  was  illegal  and  void,  under  the  laws 
of  the  United  States ;  that  the  plaintiff,  who  had  signed  said 
bond  as  his  surety  in  his  absence,  suffered  judgment  impro- 
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Wavmur  Oitt.  perly  to  go  against  bim  for  the  amount  thereof,  without 

October,  I Z36,   making  a  proper  defence,  and  that  since  he  was  advised 

KoaroonftT   thereof  he  has  appealed  fi;om  it.     This  act  of  the  plaindfl^ 

Buuxul      ^^  avers,  has  injured  him,  and  caused  damage  to  the  amount 

of  three  thousand  five  hundred  dollars. 

He  further  avers,  that  being  much  embarrassed  in  his 
affairs,  he  conveyed  to  the  plaintiff  eight  hundred  and  sixty 
acres  of  land  on  Fowl  River,  with  a  brick  yard  thereon,  and 
about  six  hundred  thousand  bricks,  worth  about  ten  dollars 
per  thousand ;  also  a  moiety  of  eight  thousand  eight  hun- 
dred and  sixty  acres  of  land  on  Dog  River,  and  a  brick  yard, 
in  good  order  ;  that  the  consideration  expressed  in  the  deed 
of  conveyance  was  four  tl^ousand  dollars,  in  consequence  of 
which,  the  plaintiff  agreed  to  pay  for  him  a  judgment  of 
sixteen  hundred  and  ninety-onp  dollars  to  one  Lud  Harris, 
and  other  claims,  which  he  failed  to  do.  He  then  expressly 
charges,  that  the  plaintiff  has  kept  his  property,  and  his 
money  received  for  the  sale  of  brick,  and  owes  him  for  the 
hire  of  slaves,  &c.,  for  all  of  which  he  prays  for  leave  to 
prove,  and  to  have  judgment  in  reconvention. 

The  defendant  annexed  to  his  answers  ninety-seven 
interrogatories,  which  he  prayed  to  have  answered  on  oath 
by  the  plaintiff.  About  half  of  them  were  ordered  to  be 
>  answered,  and  the  remainder  stricken  off,  for  various  causes. 
Much  testimony  was  taken  and  read  to  disprove  the  answers. 
The  whole  evidence  is  various  and  contradictory  respecting 
the  reeonventional  demand.  The  conveyance  qf  the  Fowl 
and  Dog  River  property  was  made  by  Ru^ell  to  Montgomery, 
in  an  absolute  deed,  dated  the  15th  October,  1821,  for  the 
consideration  of  four  thousand  dollars,  with  all  the  brick  and 
implements  for  brick  making  thereon,  and  that  the  said 
Montgomery  should  hold  said  property  by  full  title,  etc. 

The  records  of  the  two  judgments  obtained  in  Alabama 
against  the  plaintiff,  as  defendant's  surety,  were  introduced 
as  evidence  of  his  demand  against  the  defendant. 

The  district  judge,  before  whom  the  cause  was  tried,  on 
its  return  from  (he  Supreme  Court  the  second  time,  gave 
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judgment  for  both  of  the  plaintiff's  deroands,  rejecting  the  Wsmu  Din. 
defendant's  claim  in  reconvention.    The  defendant  appealed.    Qf^^^^f  ^*^- 
The  cause  was  argued  in  writing  by  Thomas,  of  counsel    MoareoMnT 
for  the  plaintiff,  and  Dunbar  for  the  defendant.  sumbu. 

Thomas  contended,  on  the  part  of  the  plaintiff,  that  he  was 
entitled  to  recover  sixteen  hundred  and  twenty-one  dollars 
on  the  first  judgment,  and  three  thousand  five  hundred  and 
fifteen  dollars  on  the  second,  being  the  amount  the  surety 
had  paid,  together  with  interest  at  eight  per  cent,  the  rate 
allowed  by  the  laws  of  Alabama,  and  all  his  costs  and 
expenses  incurred  about  these  suits  in  that  state. 

2.  This  case  rests  on  authenticated  judgments  of  another 
state,  and  must  have  all  the  force  and  effect  here  they  would 
be  entitled  to  have  there.  By  the  laws  of  Alabama,  a  con- 
fession of  judgment  operates  a  release  of  errors,  and  by  those 
laws  a  surety  has  a  right  to  confess  judgment,  (which 
operates  a  release  of  errors)  and  in  a  summary  way  proceed 
against  his  principal  for  indemnity.  So  a  release  of  errors, 
as  was  done  by  the  plaintiff  does  not  affect  his  right  ta 
recover  from  his  principal. 

3.  The  defendant  cannot  plead  ignorance  of  the  pendency 
of  these  suits  in  Alabama.  The  correspondence  between 
them  shows  that  Russell  had  three  years  notice,  and  gave 
no  assistance  to  his  surety.  He  was  compelled  to  release 
errors,  to  avoid  having  his  property  seized  and  his  person 
arrested.  By  doing  this,  he  obtained  more  favorable  terms 
of  payment.  To  have  appealed  would  have  subjected  him 
to  additional  risks  and  expenses. 

4.  The  first  question  presented  by  the  evidence  elicited  in 
the  answers  to  the  interrogatories,  is,  was  the  property  con- 
veyed by  the  deed  of  October  15,  1821,  intended  to  pay 
other  debts  than  what  was  owing  by  liussell  to  Montgomery 
at  the  time?  The  latter,  in  his  answer,  on  oath,  says,  ''at 
the  time  you  done  so,  (made  the  conveyance)  I  gave  you 
credit  for  wishing  to  pay  your  debt  to  me,  and  did  not 
suppose  you  had  any  other  motive.''    This  is  proof  full  and 
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Wirnm  Dm.  complete  to  show  the  consideration  for  which  the  property 
^^°^*^»*^^*^  was  conveyed. 

KovTeoKBT  6.  The  fact  is  farther  proved,  that  at  this  time  Russell 
was  running  all  his  negroes  and  movable  property  from  the 
state  and  did  so ;  the  immovable  property  he  conveyed  to 
the  plaintiff  by  preference  to  letting  his  other  creditors 
have  it 

6.  The  answers  of  Montgomery  to  the  many  interrogato- 
ries propounded,  fully  show  that  the  Fowl  and  Dog  River 
property  was  conveyed  to  pay  debts  then  owing  to  him  by 

'  Russell.  The  latter  has  taken  the  depositions  of  the  three 
HoUingers,  his  two  brothers-in-law,  and  his  mother-in-law, 
to  discredit  the  plaintiff's  answers.  These  witnesses,  all 
influenced  by  family  antipathies,  as  appears  on  the  face  of 
their  depositions,^  furnish  all  the  evidence  against  the 
answers,  while  many  of  the  witnesses  have  spoken  highly  in 
&vor  of  the  plaintiff's  integrity  and  character  for  truth.  It 
cannot  be  doubted  that  he  spoke  the  truth. 

7.  But  suppose  the  defendant  put  this  property  into  the 
hands  of  the  plaintifl^  to  pay  his  debts  generally,  it  was  not 
sufficient  to  pay  the  amount  he  then  owed  the  plaintiff. 
The  latter,  in  his  answer  to  the  forty-fifth  interrogatory, 
annexes  an  account,  in  which  he  shows  the  defendant  was 
indebted  to  him  in  the  sum  of  five  thousand  eight  hundred 
and  seventy-nine  dollars^  at  the  time  he  got  possession  of  the 
deeded  property.  This  was  before  the  liability  accrued  on 
the  surety  bonds. 

Dunbar,  for  the  defendant. 

1.  This  case  has  been  several  times  before  this  court,  and 
the  decisions  have  unifcmnly  been  favorable  to  the  defendant. 
It  was  remanded  the  last  time,  because  this  court  could  not 
agree  with  the  jury  in  their  verdict  for  the  plaintiff,  and 
aforUori  must  the  decree  of  the  district  judge  tyho  tried  the 
cause  -olonc,  the  last  time,  be  reversed. 

2.  The  case  was  not  remanded  for  a  jury  or  the  court  to 
inquire  whether  Russell  had  placed  property  in  Montgomery's 
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bandd^  to  indemnify  him  as  his  surety,  but  that  the  cause  WBarsiar  Dm. 
should  have  been  decided  according  to  the  previous  decisions   Qc<p^  ^^36. 
of  this  court     These  the  district  judge  have  disregarded,  in    Monvoi 
giving  judgment  against  the  defendant. 

3.  The  testimony  of  the  two  witnesses  to  the  deed  for  the 
Fowl  and  Dog  River  property  shows  that  the  conveyance  was 
made  *^  to  secure  Montgomery  for  responsibilities  for  Russell," 
and  that  he  was  to  pay  a  certain  debt  for  the  latter  to  one 
Lud  Harris  of  about  sixteen  hundred  and  ninety  dollars. 

4.  It  cannot  be  pretended  (hat  this  conveyance  was  a  sale. 
The  price  mentioned  in  the  deed  was  not  even  spoken  of 
when  Russell  voluntarily  brought  and  handed  it  to  Mont- 
gomery. And  can  it  be  believed  that  any  debts  which 
Russell  owed  to  M.  were  to  go  in  payment  of  the  price, 
■when  not  a  word,  as  the  subscribing  witnesses  testify,  was 
said  about  them  at  the  time.  Had  it  been  so,  M's.  answer 
would  have  been,  "You  sold  me  your  property  for  four 
thousand  dollars,  and  I  was  to  pay  you  .in  debts  that  you 
owed  me."    But  this,  or  any  thing  like  it,  he  has  not  said. 

5.  The  evidence  of  the  Hollingers  and  other  witnesses 
show,  that  this  property  was  worth  eight  or  ten  thousand 
dollars,  at.  the  time  of  the  conveyance,  and  that  the  bricks, 
&c.,  on  the  Dog  River  tract  alone,  were  worth  four  thousand 
dollars.  It  is,  at  the  same  time,  shown,  that  Russell  only 
owed  M.  about  -  one  thousand  dollars,  for  the  hire  of  some 
slaves,  and  therefore  follows,  that  the  conveyance  was  made 
to  secure  M.  for  coming  under  responsibilities  for  Russell. 

6.  That  Montgomery  was  not  responsible  to  Squire  and 
Siiliman  on  the  mule  bond,  at  the  date  of  the  conveyance,  is 
of  no  consequence.  Russell  had  placed  him  in  possession  of 
valuable  property,  part  of  which  (the  bricks)  he  was  enabled 
to  sell  for  cash ;  and  long  before  he  had  any  thing  to  pay,  as 
surety,  he  had  received  four  or  five  thousand  dollars  in 
money,  and  enjoyed  the  rents  and  profits  of  the  property  . 
several  years.  The  presumption  is  therefore  irresistible,  that 
he  became  RusselPs  surety,  in  consequence  of  being  iri 
possession  of  his  property  and  funds. 

7.  This  conveyance  or  deed  must  be  considered,  under 
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y/wmxKlhn.  OUT  laws,  as  an  antichresis,  and  the  plaintiff's  remedy  was, 
Oei0ber^\B96.    to  have  the  property  sold  to  pay  the  claims  for  which  he 
■oxxaoMnT    became  bound  as  surety  of  the  defendant.     CwU  Code,  448, 
mi7^      orticfc*  22,  23,  24,  26. 

8.  Instead  of  the  creditor  having  the  right  to  impute  any 
pajrments  that  are  made,  it  is  the  debton^s  right  to  impute 
payment  and  apply  it  to  the  debt  he  prefers  to  have  first 
paid.  If,  however,  in  this  case,  the  deed  should  not  be  con- 
sidered as  an  antichresis,  but  as  conveying  an  absolute  title, 
we  must  then  have  the  full  value  of  the  property  allowed. 

9.  The  answers  of  plaintiff  to  the  interrogatories  are 
contradictory  and  not  to  be  relied  on.  It  is,  however,  said, 
we  have  made  him  our  witness  and  cannot  impeach  his 
testimony,  unless  by  two  witnesses,  to  disprove  his  statement 
This  is  the  provision  of  the  Code  of  Practice,  but  it  must 
receive  a  reasonable  construction.  It  is  the  object  of  all 
legal  investigations  to  arrive  at  truth.  These  answers,  like 
all  other  testimony,  might  be  stamped  with  falsehood  on 
their  face.  Are  they  then  to  be  believed,  or  taken  as  true  1 
Is  a  witness  who  contradicts  himself,  or  prevaricates,  to  be 
believed  1  It  is  a  rule  of  evidence,  that  treachery  in  a  wit- 
ness should  not  exclude  a  party  from  establishing  the  truth 
by  the  aid  of  other  testimony.  1  Starkie  on  Evidence^ 
part  2,  147. 

10.  It  will  then  be  seen,  from  the  examination  of  the 
testimony,  that  the  plaintiff  is  contradicted,  both  as  to  the 
value  of  the  deeded  property,  the  objects  Russell  had  in  view 
when  he  made  the  conveyance,  and  the  amount  of  his  debts 
due  to  the  plaintiff,  by  more  than  three  or  four  of  the  wit- 
nesses, and  those,  too,  of  respectability. 

11.  The  defendant  is  not  liable  for  the  amount  claimed  as 
having  been  paid  to  the  heirs  of  the  marshal,  on  the  African 
bond,  because  the  consideration  and  object  of  that  instru- 
ment were  illegal,  being  for  the  hire  of  African  slaves 
illicitly  and  illegally  introduced  into  the  country,  and  under 
libel  in  the  U.  S.  District  Court  at  the  time.  It  was  illegal 
in  the  marshal  to  hire  them  out,  for  his  owji  emolument,  as 
slaves,  and  contnary  to  the  genius  and  spirit  of  our  laws. 
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1  Kenfs  CammetUaries^  184.    4  Peters^  184.    IngersolPa  Digest  Wkbtkrit  Dist. 
U.  S.  Laws,  805.     Section  1 1,  of^ct  of  1819.    Ibid.,  376.        October,  im. 
12.  The  surety  should  have  made  this  defence  to  the  suit   Mos-reoMitRT 
on  the  bond  ;   but  instead  of  doing  so,  as  directed  by  the  '^' 

defendant,  he  released  errors  after  judgment  of  the  inferior 
court  of  Alabama,  and  prevented  any  further  defence  by  the 
principal  on  an  appeal.  He  has  now  no  right  to  recover  by 
reason  of  this  release.    Poihier  on  Objections,  Jfos.  433  to  436. 

The  defendant,  in  proprid  persontt,  read  an  elaborate  written 
argument  to  the  court,  commenting  and  criticising  on  the 
evidence  and  facts  of  the  case  with  much  severity  and  at 
great  length. 

Matthews  J,  delivered  the  opinion  of  the  court. 

This  case  has  been  twice  before  the  Supreme  Court  before 
the  present  appeal.  In  the  two  previous  instances,  verdicts 
of  juries  had  been  obtained,  on  which  the  judgments  were 
based.  The  cause  was  remanded  on  the  first  appeal,  in  con- 
sequence of  the  defendant  having  been  improperly  ruled  to 
trial.  On  the  second,  it  was  sent  back  because  the  appellate 
tribunal  could  not  fully  concur  with  the  jury,  in  relation  to 
their  conclusions  on  the  facts.  The  object  of  this  remanding 
appears  to  have  been  to  obtain  a  determination  on  the  facts 
of  the  case  by  another  jury.  On  its  going  back  to  the  court 
below,  the  parties  waived  their  right  to  a  trial  by  jury.  The 
cause  was  submitted  to  the  judge  a  quo,  who  rendered  judg- 
ment in  favor  of  the  plaintiff,  from  which  the  defendant 
appealed. 

The  cause  as  it  now  stands  before  the  court,  presents  two 
principal  questions  ;  one  of  fact,  in  relation  to  the  value  of 
certain  property  conveyed  by  the  defendant  to  the  plaintiff, 
for  the  purpose  of  securing  the  latter  against  losses,  which 
he  might  sustain  in  consequence  of  debts  due  him  by  the 
former,  and  sums  of  money  which  he  the  plaintiff  might  be 
compelled  to  pay  as  surety  for  the  defendant ;  another  of 
law,  viz  :  whether  the  appellee  did  not  pay  in  his  own 
wrong,  the  sum  of  money  stipulated  in  favor  of  the  marshal 
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WuTKHH  D18T.  of  the  United  States,  for  the  State  of  Alabama,  by  the  defen- 
October,  1836.    dant,  in  a  bond  in  which  the  plaintiff  became  hia  surety,  the 
MoirreoMsvT~  consideration  of  the  obligation  being  illicit,  according  to  the 
*••  laws  of  the  United  States. 

RUMILL. 

The  whole  amount  owing  by  the  appellant  to  the  appellee, 
including  the  personal  obligations  of  the  latter,  with  claims 
for  sums  by  the  former  as  having  been  paid  on  the  score  of 
suretyship,  is  about  nine  thousand  dollars,  without  interest. 
If  interest  were  to  be  now  added,  at  the  rate  of  eight  per 
cent,  per  annum,  the  rate  of  legal  interest  in  the  state  of 
Alabama,  the  whole  sum  would  probably  exceed  the  most 
extravagant  valuation  of  the  real  property  conveyed  to  the 
^  Where  certein  plaintiff,  as  a  surety  as^ainst  his  responsibilities  for  the  defen- 

property  is  con-  ■_  ■»>       •  1         1  i  •  1  1 

▼eyed  to  a  rare-  dant.  But  m  Order  that  this  property  may  be  made  to  com- 
m/*^  debtor  °"to  p^nsate,  under  the  plea  in  reconvention,  the  debts  due  to  the 
indeniiiify  him  plaintiff,  its  valuc  at  the  time  of  conveyance  must  be  taken 

■gunA  lost  re-  .  "^ 

salting  from  his  into  consideration.  The  testimony  on  this  part  of  the  cause 
vSueat Se time  ^^  variant  and  contradictory.  The  verdict  of  the  jury,  to 
of    oonyeyanoe  whom  the  case  was  submitted  on  the  second  trial,  and  the 

must   be   taken  ' 

into  considera-  judgment  of  the  court  on  the  last,  seem  to  fix  the  value  of 
off^«d  ioToom-  ^h©  property  claimed  in  reconvention,  at  a  price  not  more 
pensationandre-  ^YiSLti  suflScient  to  Satisfy  the  direct  claims  of  the  appellant 

eonrention,     a-  ^  ■ '^ 

ndnst  Uie  rams  against  the  appellee,  and  in  this  we  are  not  prepared  say 
aetuaU^'bad  to  there  was  error,  considering  the  contradictory  evidence 
ffpLh™''*"  P"*^  offered  on  the  subject. 

It  only  remains  to  examine  the  second  question  in  the 

case,  which  we  have  stated  is  one  of  law.     The  plaintiff, 

as  already  assumed,  became  surety  for  the  defendant,  in  a 

bond  given  by  the  latter  to  the  marshal  of  Alabama.     The 

Bore^^  sued  Contract  ought,   probably,  to  have   been   avoided/  on    the 

onabood  ^ven  orround  of  iUeffality  in  the  consideration.     Suit  was  how- 

for  an  illicit  or  ^  ,  ,1.15.  ..  1.1 

illegal  oonsi-  over,  brought  on  this  bond  m  a  competent  tnbunal,  in  the 
•ISmpetenfiS  State  of  Alabama,  against  the  surety,  who  used  all  means  of 
jT  A"*d^**  defence  in  his  power,  but  in  spite  of  this,  he  was  compelled  to 
in  his  power  to  pay  the  whole  amount  of  the  obligation,  by  a  judgment  of 
Son,  and°  uSs^  the  court.  In  order  to  save  his  property  from  immediate 
and   afterwards  geizure,  or  his   person   from   arrest,   under  execution,   he 

to  avert  seizure  '  t         .  ■ 

or  arrest,  reica-  made  terms  with  the  plaintiff  in  the  case,  by  releasing  errors. 
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&c.,  fi^nd  finally  paid  the  full  amount  of  the  judgment  ren-  Wxstsrn  Dist. 
dered  against  him,  as  already  stated.  October,  isae. 

We  are  of  qpinion,  that  by  the  release  of  errors,  the  surety 
in  acting  in  this  manner  for  his  own  safety,  did  nothing  pre* 
judicial  to  his  principal,  who  might  either  have  obtained  a  ^^  ^^^  ^^ 
writ  of  error,  or  brought  suit  to  annul  the  bond  on  account  of  pays  the  jud^ 
illegality.  The  surety  did  all,  which  in  our  opinion  he  was  ^'intt  hiiMiit 
bound  to  do,  to  avoid  the  payment  of  this  debt,  both  in  rela-  bSmd^^lm! 
tion  to  himself,  and  the  principal  debtor.  bune  bim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


»  WALL  V8.    SPURLOCK. 

APPEAL   FBOM   THC  COUKT   OP  TBB    SIXTH   JUDICIAL  DISTRICT,    THE  JUDOS 

OP   THE   FIPTH   PES8IDINO. 


The  principle,  that  where  the  titles  of  the  parties  respectively  are  of  equal 
dignity,  the  possessor  will  be  maintained  in  accordance  with  the  maxim 
potior  ett  conditio  possidentis^  is  confined  to  eases  where  botli  titles  cover 
the  locvts  in  quo. 

This  is  mainly  an  action  of  boundary.  The  plaintiff  sets 
out  by  alleging  that  he  is  the  owner  of  a  tract  of  land  situated 
on  both  sides  of  the  bayou  Robert,  in  the  parish  of  Rapides, 
having  a  front  of  ten  arpents  on  each  side  thereof,  with  the 
depth  of  forty  each  way,  so,  as  to  include  eight  hundred  super- 
ficial arpents.  That  his  title  is  derived  from  a  requite  in 
favor  of  John  Wall,  and  signed  by  Valentine  Layssard,  then 
commandant  of  the  post  of  Rapides,  and  which  was  confirmed 
to  .the  said  John  Wall  by  the  commissioners'  certificate,  dated 
the  20th  June,  1811.     That  this  tract  has  been  properly 
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WimBirDMT.  located  by  an  authorised  surveyor  iu  180S,  and  its  proper 
Oci9^.t%36.   location  fixed  agreeably  to  the  calls  of  the  title  papers. 

WALL  The  plaintiff  further  shows,  that  said  land  is  bounded  on 

vuiuLocK.  ^^^  ^^^  ^7  ^^°^s  claimed  by  W.  H.  Overton,  and  on  the 
other  by  lands  of  Robert  Spurlock,  but  that  his  boundary  on 
the  latter  has  never  been  definitely  settled  by  any  contra- 
dictory survey,  though  originally  his  land  was  properly 
located.  That  there  is  a  confliction  of  boundary  between 
them,  which  he  has  been  desirous  to  settle  amicably,  but 
that  said  Spurlock  declines  and  refuses  to  acknowledge  his 
true  boundary,  according  to  his  original  claim. 

He  prays  that  the  boundary  be  fixed  by  a  decree  of  the 
coqrt,  according  to  the  calls  of  his  title,  by  parallel  lines 
running  from  the  bayou  Robert,  each  way,  so  as  to  give  him 
his  quantity  of  eight  hundred  superficial  arpents,  in  the  form 
of  a  parallelogram.  That  the  survey  be  made  in  pursuance 
of  the  provisions  of  the  Louisiana  Code,  relative  to  fixing 
lines  and  boundaries  between  neighboring  proprietors. 

The  defendant,  Robert  Spurlock,  answered  and  averred, 
that  the  land  he  is  possessed  of,  belongs  to  him  and  Eliza 
Spurlock,  wife  of  James  D.  Spurlock,  whom  he  prays  may 
be  permitted  to  join  him  in  defending  this  suit* 

The  defendants  then  pleaded  the  general  issue.  They 
aver  that  the  commissioners'  certificate  of  confirmation,  on 
which  the  plaintiff  relies  to  support  his  title,  was  never 
intended  for  the  land  claimed,  but  for  a  diflerent  part  of  the 
couiitry.  That  John  Wall,  under  whom  the  plaintifi*  claims;, 
was  not  entitled  to  any  lands  from  the  Spanish  government ; 
not  having  complied  with  the  conditions,  he  could  acquire  no 
right  to  any  lands  from  that  government.  His  claim  is^ 
therefore,  invalid,  and  should  be  rejected. 

The  defendants  further  aver,  that  they  hold  all  the  land 
claimed  by  them,  under  a  good  title  translative  of  property 
which  was  confirmed  to  one  Jesse  Ratclifle,  by  the  commis- 
sioners' certificate,  in  June,  1811;  and  that  said  Ratcliflfe 
conveyed  it  to  Stephen  Tippet,  from  whom  these  respondents 
derive  title ;  and^they  and  those  under  whom  they  claim, 
have  been  in  possession  more  than  twenty  years.     They 
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plead  the  prescription  of  ten  and  twenty  years,  and  pray  to  W£STBiiir  Dm. 
be  quieted  in  their  possession  to  the  land  in  question,  against    ^^^^»  ^^^' 
the  claim  of  the  plaintiff.  wjlu. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial     sruBiiocK. 
before  the  court. 

The  plaintiff  produced  in  evidence  the  requite  of  John  . 
Wall,  with  the  commandant's  order  (hereon,  dated  in  1802 ; 
and  the  commissioners'  certificate  confirming  this  claim  to 
John  Wall,  in  1811,  as  claimed  in  the  plaintiff's  petition. 
Evidence  was  introduced,  showing  the  sale  of  this  claim  at 
the  probate  sale  of  John  Wall's  succession,  and  purchase  by 
the  plaintiff.  A  plat  and  certificate  of  the  Wall  tract,  made 
by  the  parish  surveyor,  was  read  in  evidence.  It  states,  that 
by  *'  actual  survey,  the  land  claimed  by  the  plaintiff,  John 
L.  Wall,  does  interfere  and  conflict  with  the  land  possessed 
by  Robert  Spurlock,  (defendant,)  one  hundred  and  five  and 
a  half  acres,  equal  to  one  hundred  and  twenty-four  and  sixty- 
six  hundredths  arpents,  which  interference  is  represented  in 
the  plat  and  diagram,  &c.'' 

The  plat  of  survey  showed  that  the  land  of  defendants, 
embracing  a  claim  of  four  hundred  arpents,  fronting  on  a 
small  lake  or  pond,  marked  ^Ratcliffe's  Lake,'  run  across  the 
rear  or  end  of  the  plaintiff's  four  hundred  arpent  tract,  on 
that  side  of  Bayou  Robert,  and  cut  off  one  hundred  and  five 
and  a  half  acres. 

The  evidence  of  both  parties  showed  that  the  claim  of  the 
plaintiff  was  the  oldest,  having  been  granted  and  located 
in  1802. 

From  the  defendant's  testimony  it  appeared  that  there  was 
'  confirmed  to  Jesse  Ratcliffe,  four  hundred  superficial  arpents 
of  land,  with  ten  arpents  front  on  Little  Lake,  (Ratcliffe's 
Lake,)  founded  on  a  requite  and  permission  to  settle,  dated 
the  14th  of  August,  1808.  Ratcliffe  conveyed  to  Tippet, 
from  whom  the  defendants  derived  their  title.  Ratcliffe  had 
cleared  a  small  field,  built  a  small  cabin  near  the  Little 
Lake,  (called  ^^RatcUffi^s  Lake^  on  the  plat,)  an'd  cultivated 
three  or  four  acres  of  corn  in  1811  and  12.  His  settlement 
and  improvements  were  near  the  lake,  and  not  included 
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WMramx  DiflT.  within  the  limits  of  Wairs  location.    Wall's  location  had 

Octf^>^,  1 856.   ijeen  made  by  an  authorized  deputy  surveyor,  in  1802,  by 

wAu        running  parallel  lines  on  each  side  of  the  bayou,  to  the 

mwLocK.     distance  of  forty  arpents  in  depth,  so  as  to  include  his 

quantity  of  eight  hundred  superficial  arpents. 

Ratcliffe's  location  was  made  subsequent  to  its  confirmation 
in  1811,  and  instead  of  fronting  on  and  running  at  parallel 
lines,  from  Little,  or  Ratcliflfe's  Lake,  it  run  oflf  in  an  oblique 
direction,  and  crossed  the  rear  of  Wall's  location.  Had  it  ma 
in  parallel  lines,  it  would  have  run  along  side  of  Wall's,  and 
included  Ratclifle's  improvement  without  any  interference. 

The.  district  judge  rendered  judgment,  giving  the  plaintiff 
the  boundary  and  quantity  of  land  as  claimed  in  the  petition^ 
and  quieting  him  in  the  possession  thereof.  The  defendants 
appealed. 

FUsd^  for  the  plaintiff,  contended  that  this  was  an  action  of 
homage,  or  boundary,  instituted  under  the  provisions  of  law, 
to  give  the  plaintiff  his  true  bondary  and  quantity  of  land, 
in  the  form  and  manner  called  for  by  his  titles.  LomUma 
Code,  841,  842,  et  uq. 

2.  The  titles  of  the  plaintiff  call  for  ten  arpents  front  od 
the  bayou  Robert,  and  according  to  the  principles  of  law, 
must  ran  parallel  from  this  water  course,  so  as  to  include  the 
superficial  number  of  arpents  to  which  the  proprietor  is  enti- 
tled. There  is  no  legal  impediment  to  the  application  of  the 
principle  invoked  in  this  case.    7  Martin^  JV*.  S.,  1 17,  1 19. 

• 

Boyce^  for  the  defendant. 

1.  In  this  case  there  is  a  confliction  of  locations.  The 
-  plaintiff  claims  a  part  of  the  defendant's  land,  which  has  been 
long  in  his  possession,  and  those  under  whom  he  chums. 
The  defendant's  title  is  indbputable,  being  confirmed  by 
Commissioners'  certificate,  in  consequence  of  a  settlement  and 
cultivation  under  the  Spanish  government,  to  Jesse  Ratcliffe^ 
It4s  superior  to  the  plaintiff's,  and  accompanied  by  actual 
and  long  possession ;  and  even  if  the  titles  were  equal,  he 
who  is  in  possession  will  prevail.     5  Martb^  JV*.  jS.,  109. 


sruHuocx. 
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2.  The  plaintiff  was  never  in  possessdon  of  the  locus  in  quo.  WE^xKiur  Dibt. 
But  the  defendant  being  in  long  and  actbal  possession,  had    October^  iS35. 
he  been  in  under  a  younger  order  or  title,  his  possession  would        ^^u 
prevail.     It  must  prevail  here,  for  the  plaintiff  never  com- 
plied with  the  conditions  of  his  grant.     He  never  occupied 
or  cultivated  the  land.     5  Martin^  JV*.  S.y  35,  36  and  7. 

3.  The  case  of  Boissier  et  ah  vs.  Metoyer,  is  applicable  to 
the  plaintiff's  title,  and  he  must  abide  the  consequences.  5 
MarHny  678.     Bee  Land  Lms,  978,  509. 

JDttn&or,  on  the  same  side,  relied  on  the  case  of 
Delahoussaye's  heirs  vs.  Saunders.    4  Louisiana  Reports^  443. 

2.  He  contended  that  the  defendant  having  shown 
possession,  under  a  good  title,  could  not,  after  the  lapse  of 
time  be  required  to  yield  to  the  plaintiff,  who  was  without 
possession  of  the  locus  in  quo,  to  aid  him. 

Whrni  for  the  plaintiff,  in  conclusion. 

1.  l^he  defendants  cannot  avail  themselves  of  the  plea  of 
prescription.     3  Martinj  JV*.  «S.,  11.     10  Martint  395. 

2.  The  location  of  the  Wall  tract  was  made  according  to 
the  calls  of  the  titles,  and  in  accordance  w^ith  the  principles 
of  law,  as  settled  by  decisions  of  this  court.  He  is,  therefore, 
entitled  to  recover  to  the  extent  of  his  limits  and  location 
against  the  defendant.  See  ccue  of  Holstem  vs.  Henderson. 
12  Martmy  319. 

3.  This  suit  was  instituted  to  settle  the  boundaries  between 
the  plantiff  and  defendants,  and  to  give  the  former  the  quan- 
tity of  land  his  titles  call  for.  The  controlling  influence  of 
possession,  applies  when  both  parties  claim  the  same  land. 
The  defendants  had  no  possession  within  the  Wall  tract 
before  instituting  this  suit;~  so  that  the  case  cited  from  4 
Louisiana  Reports,  443,  does  not  apply  to  this  one. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  case  asserts  title  to  a  tract  of  land, 
having  a  front  of  ten  arpents  on  each  side  of  the  bayou 
Robert,  with  the  ordinary  depth;  and  he  demands  that  a 
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WiiTBwr  DiBT.  boundary  be  fixed  between  him  and  the  defendant,  the 
October,  i83e«   owner  of  an  adjoining  tract. 

^^^^   "^      The  defendant  sets  up  title  to  the  land  possessed  by  him, 
^-  under  a  commissioners'  certificate,  founded  on  a  requite  of 

SFUMACK* 

Jesse  Ratclifie.  He  denies  that  the  plaintiff,  or  those  under 
whom  he  claims,  are  entitled  to  any  land  from  the  Spanish 
government,  as  he  never  performed  the  conditions  of  his 
grant,  and  finally  he  pleads  prescription. 

Both  parties  exhibit  evidence  of  title,  the  plaintiflf  to  ten 
ar|5ents  front  on  the  bayou  Robert,  bounded  below  by  Y. 
Layssard,  and  the  defendant  to  ten  arpents  front  on  the  Little 
Lake.  The  question,  therefore,  which  the  case  presents,  is 
one  of  location  rather  than  of  title.  It  appears  that  the  two 
claims  have  been  surveyed  and  located  in  such  a  manner,  as 
to  confiict  with  each  other.  The  location  made  of  the 
plaintiff's  title,  conforms  to  the  calls  of  the  original  requ6te 
and  to  the  certificate  of  confirmation.  It  is  laid  off  with  a 
front  of  ten  arpents  on  the  bayou,  bounded  below  by  Y. 
Layssard,  and  Tunning  forty  arpents  back,  having  the  side 
lines  parallel,  and  embracing  a  superficies  of  four  hundred 
arpents.  On  the  other  hand,  the  location  of  the  Ratcliffe 
claim  is  made  in  an  irregular  form,  extending  only  twenty- 
eight  arpents  from  the  lake,  and  its  side  lines  are  not  parallel 
with  each  other.  It  embraces,  it  is  true,  the  original 
improvement  made  by  Ratcliffe,  but  it  does  not  appear  that 
Ratcliffe  had  ever  occupied  any  of  the  land  covered  by  the 
plaintiff's  title. 

The  question,  whether  Wall  was  entitled  to  a  grant  from 

The  principle,  the  Spanish  government,  or  whether  he  performed  the  usual 

23^, ^f^  j^  conditions  of  grants,  according  to  the  ordinance,  cannot  be 

des  respectiTeiy  entertained  in  this  case,  because  the  defendant  does  not 

are  of  equal  dig^ 

nitj,  the  ponei-  pretend  to  have  a  grant  for  the  same  land,  as  was  the  case 
tinned  in  aeoordi  ^^  Boissier  v8.  Metoyer,  upon  which  the  counsel  of  the 
anoe  with  the  defendant  relies.     5  Martiny  678. 

maxim,     paaor  ' 

at  cmtdiUopo*'  The  principle  upon  which  this  court  has  uniformly 
fined^to"eM^  proceeded,  that  when  the  titles  of  the  parties  respectively, 
UcT^coTCT*  tbe  '^'■^  ^^  equal  dignity,  the  possessors  will  be  maintained 
/ociittfififo.       according  to  the  maxim,  ** potior  est  conditio  poseidentis^**  is 
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APPBAI.  nOM  THB    COURT  OF  THE  SIXTH  JUDICIAL  DISTRICT,    THE  JUDGE 

THEREOF  PRESIDING. 

When  the  property  of  a  partnership  firm,  is  not  more  than  sufficient  to  pay 
the  partnership  debts,  no  part  of  it  tan  be  legally  applied  to  the  payment 
of  the  ieparaU  debit  of  either  of  the  partners. 

Where  a  partner  buys  the  undivided  share  of  his  co-partner,  in  a  town  lot, 
by  assuming  debts  of  his  vendor  to  the  full  amount  of  its  value,  and 
paying  them  to  his  separate  or  individual  creditors,  it  will  be  a  valid 
payment  against  the  claims  of  the  creditors  of  the  partnership. 

The  separate  creditore  of  a  partner,  have-  a  right  to  be  paid  out  of  his 
separate  property,  in  preference  to  the  claims  of  the  creditors  of  the 
partnership,  of  which  he  is  a  member. 

This  is  an  action  on  a  promissory  note  for  three  thousand 
dollars,  executed  by  the  firm  of  Calland  &  Scott,  payable  to 
Hagan  &  Co.,  the  first  of  November,  1832,  with  ten  per  cent. 
interest  per  anfoum. 

44 


SCOTT. 
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confined  to  cases  where  both  titles  cover  the  locus  in  quo;  as  wkstxhitDist. 
may  be  seen  by  reference  to  the  cases  cited  by  the  counsel    October,  \9S6, 
for  the  plaintiff.    The  principle  will  not,  in  our  opinion,  avail    hagait  xt  al. 
the  defendant,  because  it  is  not  shown  that  the  field  which 
he  had  made  previously  to  the  survey  of  the  land,  under  the 
order  of  the  court,  was  within  the  Umits  of  his  grant,  if  located 
according  to  its  calls ;  and  because  it  was  within  the  limits 
of  the  plaintiff's,  as  surveyed  and  located  under  the  authority 
of  the  United  States. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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WnrniufDisT.  The  petiUoQ  charges  that  W.  P.  Scott  had,  siDce  the 
0°***^*  '^'^'  maturity  of  the  note,  changed  the  firm  into  a  new  one,  of  W. 
lueAVRAi.  p.  &  J.  B.  Scott.  That  in  October,  18S3,  W.  P.  Scott, 
^  being  in  insolvent  circumstances,  sold  all  his  interest  in  the 

stock  of  merchandize,  of  W.  P.  &  J.  B.  Scott,  together  wiih 
all  the  debts  due  to  said  firm,  to  his  co-partner,  J.  B.  Scott, 
and  also  his  undivided  half  of  a  lot  of  ground,  in  the  town  of 
Alexandria,  with  the  improvements  thereon. 

The  plaintiffs  further  allege,  that  the  vendee,  J.  B.  Scott, 
was  not  a  creditor  at  the  time  of  said  sale,  and  that  it  was 
made  on  the  part,  both  of  the  vendor  and  vendee,  with  a  view 
to  defraud  t^e  bon&  fide  and  just  creditors  of  W.  P.  Scott, 
and  without  any  just  consideration. 

The  plaintiffs  pray  that  said  sales  be  annulled,  and  that 
all  the  property  embraced  therein,  be  seized  and  sold  to 
satisfy  their  demand. 

The  defendants  answered  separately,  and  pleaded  the 
general  issue. 

Upon  these  pleadings  and  issue,  ihe  cause  was  tried  before 
a  jury. 

From  the  evidence  it  appeared,  that  on  the  12th  of 
October,  1833,  the  commercial  partnership  heretofore  exist- 
ing between  W.  P.  &  J.  B.  Scott,  was  dissolved  on  the 
following  conditions  and  stipulations. 

1.  "W.  P.  Scott,  sells  to,  and  conveys  to  J.  B.  Scott,  all 
his  interest  in  said  house,  or  partnership  of  W.  P.  &  J.  B. 
Scott,  as  well  the  stock  in  trade,  both  of  merchandize,  and 
every  description  of  the  property  belonging  thereto,  including 
all  debts  due  to  the  house  by  assumpsit,  book  accounts,  notes, 
draft,  or  otherwise." 

S.  The  said  W.  P.  Scott,  also  sells  his  undivided  half  of  a 
certain' house  and  lot,  in  the  town  of  Alexandria,  to  J.  B. 
Scott 

3.  The  said  W.  P.  Scott,  releases  all  his  claims  on  said 
house,  or  on  the  said  J.  B.  Scott,  for  advances  made  to  the 
same,  or  in  any  other  way  whatever. 

4.  In  consideration  of  the  above  sale  and  release,  and 
benefit  by  W.  P.  Scott,  of  all  his  interest  in  said  firm  ae 
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» 

above,  to  the  said  J.  B.  Seott,  and  of  the  sale  of  the  right  of  Wbstibs  Dinr. 
W.  P.  Scott  to  the  said  house  and  lot,  the  said  J,  B.  Scott   Q^^^*  ^^- 
binds  himself  to  pay  all  the  debts  of  the  house  of  W.  P.  &  J.    HAeAvxTAiT 
B.  Scott,  and  also  several  debts  of  W.  P.  Scott,  as  specified.  9^r^ 

After  Calland  left  the  firm  of  Calland  &  Scott,  the  lattw 
took  in  his  brother  J.  B.  Scott,  and  the  new  firm  of  W.  P.  & 
J.  B.  Scott  commenced.  It  continued  until  dissolved,  as 
stated  above.  W.  P.  Scott  brought  into  this  firm,  from  the 
old  one  of  Calland  &  Scott,  stock  and  merchandize  estimated 
at  twelve  thousand  dollars,  and  J.  B.  Scott  put  in  five  thou- 
sand  dollars.  Since  the  dissolution  and  sale  from  W.  P. 
Scott  to  J.  B.  Scott,  the  latter  has  paid  debts  of  the  firm, 
amounting  to  twenty-eight  thousand  eight  hundred  and 
forty-four  dollars ;  and  assumed  and  paid  debts  of  W.  P. 
Scott,  amounting  to  thirteen  thousand  five  hundred  and 
thirty-one  dollars,  making  an  aggregate  of  forty-two  thousand 
three  hundred  and  seventy-six  dollars. 

The  stock  of  goods  on  hand  at  the  dissolution  of  the  firm 
of  W.  P.  &  J.  B.  Scott,  amounted  to  seven  thousand  sevea 
hundred  and  eighty-seven  dollars.  Debts  due  them,  nineteen 
thousand  and  twenty-six  dollars,  in  all  twenty-six  thousand 
eight  hundred  and  fourteen  dollars.  This  showed  a  balance 
of  fifteen  thousand  five  hundred  and  sixty-two  dollars,  which 
J.  B.  Scott  had  already  paid  over  and  above  what  he  had 
received,  both  on  account  of  the  firm  and  private  debts  of  W. 
P.  Scott 

The  jury  returned  a  verdict  for  the  plaintifis  against  the 
defendants,  J.  B.  Calland  and  W.  P.  Scott,  for  the  amount 
of  tUe  note  sued  on;  and  discharged  J.  B.  Scott.  After  an 
unsuccessful  attempt  to  obtain  a  new  trial,  the  plaintiflb 
af^aled, 

Winn  and  Barryy  for  the  plaintifis. 

1.  This  is  an  action  to  set  aside  the  sale  of  stock  of 
merchandize,  property  and  efiects  of  the  firm  of  W.  P.  &  J. 
B.  Scott,  to  the  latter,  as  having  been  made  when  the  vendor 
was  in  insolvent  circumstances,  which  were  known  to  the 
vendee.     The  sale  is  invalid  and    fraudulent  as  against 
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WmnwMM  Dwr.  creditorsy  and  the  goods  are  liable  to  the  plaintiffi^  claim.    It 

0<!foi^f^^^   is  clearly  shown,  that  J.  B.  Scott  knew  the  firm  of  Calland 

iL,    Sl  Scott  was  insolvent  at  the  time  he  joined  his  brother, 

whom  he  acknowledges  ruined  him.    Louiriana  Code^  1997. 

4  Martbh  J^*  S.^  649.    2  Lotdriana  ReporUy  16.    2  Martm, 

JV*.  S.y  64—6. 

2.  The  goods  of  Calland  &  Scott,  and  of  W.  P.  Scott, 
went  into  the  partnership  of  W.  P.  &  J.  B.  Scott,  and  which 
compose  part  of  the  sale  sought  to  be  annulled.  W.  P.  Scott 
was  bound  to  pay  the  debts  of  Calland  &  Scott;  these  goods 
are  therefore  bound  for  the  plaintiflb'  claim.  S  Ltmukma 
ReporUf  494. 

Hya$ns  and  Tluma$f  for  the  defendant 

The  gist  of  this  action  is  alleged  fraud  in  the  seller  and 
buyer,  in  regard  to  third  persons  and  creditoilb.  If  there  is 
none  shown  they  cannot  complain,  and  the  creditors  have 
sustained  no  injury.  The  evidence  shows  that  the  defend- 
ant has  ruined  himself  in  paying  the  debts  of  the  late  firm, 
and  of  W.  P.  Scott,  to  a  much  greater  amount  than  the  pro- 
perty which  he  received  by  the  sale.  He  is  not,  therefore, 
responsible.     Lotdriana  Code^  1973,  1977. 

JUorftn,  /.,  delivered  the  opinion  of  the  court 

This  action  was  brought  on  a  proinissory  note,  executed 
by  J.  B.  Calland  and  W.  P.  Scott,  under  the  style  and  firm  of 
Calland  &  Scott  This  partnership  terminated  in  the  pur- 
chase of  Calland's  interest,  by  his  partner,  W.  P.  Scott,  who 
afterwards  formed  a  new  partnership  with  J.  B.  Scott,  in 
which  he  put  the  old  stock  of  Calland  &  Scott ;  the  new 
partner's  share  in  the  stock  hieing  relatively  smalL  He 
When  tlie  pro-  afterwards  purchased  the  interest  of  W.  P.  Scott,  and  his 
S22.? fcTii  undivided  half  of  a  lot  of  ground. 

not  more  than  The  plaintiff  seeks  to  make  the  new  partner,  J.  B.  Scott, 
the  purtnenhip  liable  with  the  makers  of  the  note,  on  the  ground  that  he 
u^h^fi^f/  ^as  the  purchaser  of  all  the  interest  of  W.  P.  Scott,  in  the 
applied  to  die  ^^  ^im.  includinff  the  old  stock  of  ffoods  of  Calland  & 

payment  of  the  .  ,        i  T    .  /.     i       .        i  t>  twr    w%    « 

9epa^'4Ue  dtbtt  of  Scott,  With  a  knowledge  of  the  insolvency  of  W.  P.  Scott, 
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who  thereby  removed  from  the  reach  of  his  creditors,  all  the  WssmiirDiBT. 
means  he  had  for  the  payment  of  their  claims.    There  was   October,  isae. 
a  verdict  and  judgment  in  favor  of  J.  B.  Scott^  and  against    BASAHnix.. 
his  co-defendant^  for  the  amount  of  the  note  sued  on.    The        J^ 
plaintiffi  appealed.  either   of   the 

The  defendant,  J.  B.  Scott,  can  only  be  made  liable  for  the  ^"^^ 
fraudulent  purchase  of  the  interest  of  his  co-partner,  W.  P.  Der  bays  the  un- 
Bcott,  in  the  firm,  and  of  his  undivided  interest  in  the  lot  of  wl^**'!^"}^^^ 
ground.    This  is  not  shown  by  the  evidence  in  the  present  >»  » ^^y^  io)» J^r 

assuming   debts 

case.  As  to  the  interest  of .  W.  P.  Scott,  in  the  partnership  of  his  vendor  to 
of  W.  P.  &  J.  B.  Scott,  the  testimony  shows  that  the  whole  ^^i^,  ^ii^^d 
property  of  the  firm  did  not  exceed  the  amount  of  its  debts ;  W^K  *«™  ^ 

*     *       "^  ^  his  separate   or 

and  therefore,  no  part  of  it  could  be  legally  applied  to  the  individi^^»'e<ii- 
discharge  of  any  separate  debts,  of  either  of  the  partners.  So  y^^  payment 
far  as  regards  W.  P.  Scott's  interest  in  the  undivided  half  of  ^^  ^  ^® 
the  lot  of  ground,  it  is  shown  that  J.  B.  Scott  assumed  and  creditors  of  the 
paid  debts  of  his  vendor,  to  the  full  amount  of  the  yalue  of  ^j^  ^'  te 
that  share.  These  last  debts  were  separate  ones  of  W.  P.  ereditors  of  a 
Scott,  and  his  separate  creditors  had  a  right  to  be  paid  out  of  ^^%  be^d 
his  separate  property,  paramount  to  the  claims  of  the  credi-  ^4  proper^^ 
tors  of  any  partnership,  in  which  he  had  been  concerned,  preference  to  the 

A  aj*   ^*     \m    n     ifg\f%.  claims    of    the 

8  Juarm,  Jv.  S.^  599.  creditors  of  the 

partnership     of 
which  he   is  a 

It  is,  therefore,  ordered,  adjudged  and  decteed,  that  the  inember. 
judgment  of  the  District  Court  be  afllrmed,  with  costs.  *n 
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i 

WwgTEMw  Debt. 
Oetober,l^36. 

8PBie«  IT  Al. 

BOoniB.  SPRI60  £T   AL.   Of.   HOOPER. 


'^ 


10 
I (118    6B11  APraAI.  VEOM  THB   COURT  OF  THE  SIXTH  JUDICIAL  DISTRICT,  THE 

PARISH  JUDGE   OV  THE   PARISH  OF  RAPIDES   PRBSIDIlia. 

It  is  &n  incontrovertible  principle  in  Irw,  that  in  a  petitory  action,  the 
plaintiff  can  only  recover  on  showing  a  valid  title  to  the  disputed  premises 
in  himself. 

Where  the  defendant  is  in  possession,  and  the  plaintiff  shows  no  title,  he 
cannot  recover. 

Where  there  is  no  judgment  in  former  cases  between  the  same  parties 
about  the  contested  premises',  the  plea  of  res  judicata  cannot  be  sustained. 

This  is,  esseniially,  a  petitory  action,  and  one  of  boraage. 
The  plaintiff,  Sprigg,  alleges  he  is  the  owner  of  a  tract  of 
land,  having  eight  arpents  front  on  Bayou  Robert,  with  the 
usual  depth,  bounded  above  by  lands  of  Fiske,  and  below  by 
Thomas  Hooper,  the  defendant. 

The  plaintiff  further  alleges,  that  Hooper  formerly 
instituted  suit  against  him  for  a  part  of  this  land,,  and 
praying  that  bovmdaries  be  fixed  between  them,  but  that 
a  decree  was  rendered  in  his  favor,  fixing  and  limiting 
the  upper  boundary  of  Hooper  to  a  point  below  your 
petitioner's  fence,  without  expressly  saying  this  should  be  the 
boundary  between  their  respective  tracts.  He,  expressly 
alleges,  that  he  is  entitled  to  possess  and  hold  all  the  land 
from  his  fence  down  to  said  point  or  limit ;  that  Hooper, 
under  the  pretext  that  the  court  has  not  so  fixed  the  Umit, 
and  as  there  is  a  large  space  between  his  fence  and  the  said 
limit,  withholds  the  possession,  and  refuses  him  permission 
to  enter  thereon  and  enclose  the  same. 

He  prays  that  the  boundaries  between  them  be  fixed  and 
established  accordiiig  to  the  limit,  or  at  the  point  fixed  ia 
said  decree,  and  that  he  may  have  the  quiet  possession  of 
the  land  included  in  the  said  space. 

In  an  amended  petition,  the  plaintiff  alleges,  that  the 
defendant  is  in  possession  of  a  tract  contiguous  and  adjoining 
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the  one  claimed  ia  the  original  petitioD,  situated  in  the  rear  wmtxmi  Dist. 
of  it,  which  embraces  the  back  land,  or  concession.     He   October,  issg. 
clajnod  this  also,  and  prays  that  the  boundaries  between  it   gpu««  n  al. 
and  the  defendant's  lands  be  fixed,  and  that  the  latter       Moom, 
deliver  up  the  land  thus  wrongfully  withheld. 

The  defendant  pleaded  a,  general  denial  to  both  petitions, 
and  averred  that  he  had  a  good  title  to  the  land  claimed  and 
possessed  by  him,  and  prays  that  the  suit  be  dismissed. 

Fiske  intervened  and  joined  the  plcdntifl^  claiming  the 
strip  of  land  between  Sprigg's  lower  line  and  a  dotted  line  in 
a  plat  of  survey  in  a  former  suit  between  Hooper,  as  plaintifl^ 
and  Sprigg  &  Fiske,  which  limited  Hooper's  upper  line,  after 
running  up  five  arpents  from  a  certain  cotton  wood  tree,  as 
the  centre  of  his  ten  arpent  tract.  This  was  fixed  as 
Hooper's  upper  boundary  by  this  decree.  It  left  a  strip  of 
about  two  arpents  front  between  Sprigg's  lower  line  and 
this  boundary,  which  is  the  object  of  both  the  plaintifif  and 
intervener  to  recover  in  this  suit.  Hooper  was  in  possession 
up  to  Sprigg's  lower  boundary.  He  pleaded  a  general 
denial  tathe  demand  of  the  interveoor. 

Upon  these  pleadings  and  issues  the  cause  was  submitted 
to  a  jury. 

After  hearing  the  evidence  of  the  respective  parties,  and 
having  before  them  a  map  or  digram  of  the  original  tracts 
of  land  on  which  both  parties  reside,  in  virtue  of  which  they 
claim,  made  by  the  parish  surveyor,  the  jury  returned  a 
verdict,  fixing  the  boundary  between  the  plaintiff  and  defen- 
*  dant  on  the  line  to  which  the  latter  claims,  and  in  his  favor. 

From  judgment  confirming  this  verdict,  the  plaintiff  and 
intervener  appealed. 

a 

Dunbar^  for  the  plaintiff  and  intervener.  i^ .,  ^  .^^ 

trovertible  prin- 
—„  oiple    in     lair, 

Thomas^  COrUra.  that  in  a  petito- 

rr  aotion,  die 
«  plaintiff  can  oiv- 

MaUhew$9  /.,  delivered  the  opinion  of  the  court  ly   reeorer  on 

.  showing  a  talid 

This  IS  a  petitory  action,  in  which   the  plaintiff  and  title  to  the  di»- 
iDtervenor,  Fiake,  claim  titles  to  land  adjoining  a  tract  in  {Tumaeur^''^* 
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Wxsnmr.Diffr.  possession  of  the  defendant,  and  require  a  boundary  to  be 

October^  1836.   established  and  fixed  between  the  parties.    A  jury  to  whom 

r^aoxm      ^^e  case  was  submitted,  found  a  verdict  by  which  the  defen- 

AXBDuoH's    ^^^^  ^^  quieted  in  his  possession  of  the  disputed  premises ; 

AonviniuTOB.  and,  from  a  judgment   rendered    thereon,   the    plaintifis 

mePcAede- appealed, 
seanoo,  aod  the  It  is  an  incontrovertible  principle  of  law,  that  a  plaintiff  m 
I  noUde,  he Mn-  &  petitory  action  can  only  recover  on  showing  a  valid  title  in 
not  veeoTer.  himself.  In  the  present  instance,  the  claimants  of  title  have 
is  no  judpmeDt  shown  noue  to  the  land  admitted  to  be  in  the  possession  of 
utJroenT  *^  *^®  defendant,  and  no  judgments  in  former  cases  between 
nine  parties,  m-  the  same  parties,  relating  to  the  thing  at  present  in  contest, 

bout  tne  contest*  «  .  .  i_»i  AAt_i         i»         -j*^ 

ed     ptemises,  have  been  shown,  which  support  the  plea  of  re$  judicata, 

the  plea  of  ret 
nuSaaa   oannot 

\t  mteined.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  affirmed,  with  costs. 


PARGOUD  V8.   AMBERSON'S   ADMINISTRATOR. 

▲FPEAL  FEOM   THE   COUIIT  OF  FROBATBS,  FOR   THE   PAE18R  OF  OUACHITA* 

Without  positive  evidence  of  an  a^eement  to  the  contrary,  the  court  will 
not  presume  that  a  payment  was  imputable  to  a  mortgage  debt  not  due 
at  the  time  it  was  made,  although  it  is  the  most  onerous. 

This  is  an  action  commenced  by  the  plaintiff  by  filing  ao 
opposition  to  the  defendant's  supplemental  statement  ot 
debts  and  account  of  the  estate  of  6.  Amberson,  deceased, 
which  he  administers. 

The  plaintiff  alleges,  that  the  defendant  has  improperly 
placed  a  claim  of  six  hundred  dollars  on  his  tableau,  as  due  to 
Jane  Hughes  and  the  heirs  of  B.  T.  Hughes^  with  a  privilege 
and  mortgage,  because  it  had  been  paid ;  that  large  suma 
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of  moaey  had  been  placed  by  the  deceased,  in  his  life  time,  Wkstkkv  Dibt. 
in  the  hands  of  these  claimants,  to  extinguish  their  claims    Q^^^*^»  *^^' 
against  him,  which  should  have  been  imputed  to  them  as       pirgoub 
the  most  onerous ;  and,  if  not  done,  creditors  have  the  right     ,^.*f'    ,„ 
to  make  such  imputation.     He  prays  that  said  claim  be  ADxuniiTRAToa. 
dismissed  and  disallowed. 

The  defendant  pleaded  a  general  denial,  and  averrec^,  that 
the  sum  allowed  to  Hughes's  heirs  is  correct,  and  supported 
by  an  act  of  sale  of  2d  May,  1832,  with  vendor's  privilege  and 
mortgage  reserved.  He  prays  that  his  account  be  homolo- 
gated. Hughes's  heirs  intervened,  and  offered  record  and 
other  evidence  of  their  claim.  Parole  evidence  was  produced 
by  the  plaintiff,  to  show  payment  of  the  claim  set  up  by 
Hughes's  heirs.  Paulk,  a  witness,  says,  that  he  loaned 
Amberson,  in  his  life  time,  five  hundred  dollars,  to  pay  the 
Hughes's  claim.  That  Hughes  told  him  he  had  been  paid 
this  sum,  and  that  Amberson's  land  was  freed  from  his 
mortgage.  Snow,  another  witness,  also  saw  Amberson  pay 
Hughes  some  money.  Judge  Wilson,  also  a  witness,  says,  on 
consulting  Mrs.  Hughes,  she  said  she  had  no  claims  against 
Amberson.  This  was  after  Amberson's  death.  Prom  his 
conversation  with  Mrs.  H.,  the  impression  was  left  on  his 
mind  that  there  existed  no  claim  against  Amberson's  estate. 

The  defendant  and  Hughes's  heirs,  offered  rebutting  proof 
that  their  claim  was  not  paid.  It  appeared  Amberson  pur- 
chased a  tract  of  land  from  Hughes,  during  both  their  life 
times,  for  two  thousand  dollars.  The  act  of  sale  acknow- 
ledged fourteen  hundred  dollars  as  paid  in  cash,  and  six 
hundred  to  be  paid  in  one  and  two  years,  from  1832.  That 
Amberson  had  given  Hughes  a  note  for  twelve  hundred  and 
fifty  dollars,  of  a  prior  date^  to  this  transaction,  on  which 
Hughes  had  instituted  suit.  He  had  given  credit  for  five 
hundred  dollars  paid  on  it,  and  prayed  judgment  for  the 
balance.  The  five  hundred  dollars  spoken  of  by  the  wit- 
nesses, was  accounted  for  as  having  been  paid  and  imputed 
to  this  note. 

The  judge  of  probates,  after  hearing  the  parties  and 
evidence,  sustained  the  opposition  and  disallowed  the  claim. 

45 
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WKtmnDTST.  From  judgment    rendered    in    the    case,    the    claimants, 
Q'^^*^^^  ^^^    Hughes'  heirs,  appealed. 

PABOOUD  ^ 

▲MBSRsoH'f        Hyamsy  for  the  plaintiff  and  appellee,  contended  that  the 
ADKiHiBfTiuTOB.  oppositiou  was  fully  sustained.     The  sale  from  Hughes  was 

for  two  thousand  dollars ;  fourteen  hundred  of  which  is 
acknowledged  in  the  act  to  have  been  paid  in  cash,  and 
proof  is  made  by  parole,  of  the  balance.  4  Martin^  JV.  &, 
812.    Lauiriana  Code,  nSS-34,  2257. 

8.  The  payment  of  five  hundred  dollars,  which  Hughes's 
heirs  say  was  applied  to  a  note  of  twelve  hundred  and  fifty 
dollars,  should  have  been  applied  to  the  mortgage  claim. 
Imputation  of  payment  must  be  made  to  the  most  onerous 
debt.  The  receipt  on  that  note  cannot  charge  the  debtor. 
Louiriana  Code,  8245-46. 

M^Gudre,  for  the  intervenors. 

I.  The  demand  and  claim  of  the  heirs  of  Hughes,  is 
evidenced  by  a  certified  copy  of  the  act  of  mortgage,  and 
should  be  allowed. 

8.  There  is  no  legal  evidence  in  the  record,  to  destroy  the 
legal  presumption  and  proof,  resulting  from  the  mortgage, 
that  the  debt  still  exists,  and  is  unpaid.  AU  the  opposite 
testimony  is  illegal,  hearsay  or  irrelevant. 

3.  If  the  evidence  of  this  claim  should  be  considered 
doubtful,  the  case  should  be  remanded,  as  the  intervenors 
were  never  cited  to  contest  it  in  the  court  below.  The  con* 
testation  was  entirely  between  the  administrator  and  the 
plaintiff,  who  made  the  opposition  to  it. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  having  placed  on  the  tableau  Jajae  and  T. 
'  L  Hughes,  as  hypothecary  creditors  of  the  estate,  Pargoud, 
another  creditor,  made  opposition,  on  the  ground,  that  the 
debt  claimed  by  the  former,  apd  secured  by  special  mortgage 
on  a  tract  of  land,  had  been  paid  and  extinguished.  The 
opposition  having  been  sustained  by  the  court,  the 
mortgagees  appealed. 
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The  sum  of  six  hundred  dollars  claimed  by  the  appellants,  Wisstsrh  Dist. 
was  due  one  half  in  March,  1833,  and  the  balance  in  March,    Q^'<<>^»'836. 
1834,  and  bore  an  interest  at  eight  per  cent.      They  held  at      pahooud 
the  same  time  the  promissory  note  of  the  deceased,  for     imbbrmii'b 
twelve  hundred  and  fifty  dollars,  which  was  due  in  1832.  ADiuHinr»ATOB. 
The  only  evidence  to  show  the  extinguishment  of  the  mort- 
gage, consists  of  the  statement  of   a  witness,  that  five 
hundred  dollars  were  paid,  evidently,  before  the  first  instal- 
ment on  the  mortgage  was  due,  and  while  the  appellants 
were  holders  of  the  note  ;  and  that  one  of  the  original 
obligees,  of  whom  the  appellants  are  the  heirs,  told  him  that 
the  mortgage  was  released.     This  payment  was  evidently  .  Without  posi- 
made  in  1832,  and  appears  to  have  been  credited  on  the  an  agreement  to 
pote  for  twelve  hundred  and  fifty  doUars.    Without  positive  ^^n^llS^'^ 
evidence  of  a  contrary  a^eement,  we  cannot  presume  that  ?««»««  ^  » 

.,,  ,  ,11.1    payment  was  im- 

tne  payment  was  imputable  to  the  mortgage  debt,  which  putaUe  to  a 
was  not  due  at  the  time.  No  such  agreement  is  shown ;  ^^'^^at  tfie 
and  evidence  of  the  loose  confession  of  a  deceased  person  H5f**^,™*3f» 

r^  although  It  It  the 

ought  to  have  very  little  or  no  efiect,  particularly  when  con-  moitoneroua. 
trary  to  the  rights  of  the  parties,  as  shown  by  written 
evidence.  In  addition  to  this,  it  appears,  that  in  a  former 
proceeding  in  the  same  court  between  the  same  parties,  the 
credit  of  five  hundred  dollars  was  allowed  on  the  note.  We 
are,  therefore,  of  opinion,  that  the  Court  of  Probates  erred  in 
sustaining  the  opposition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided, 
and  reversed,  the  opposition  rejected,  and  that  the  opposing 
creditor  pay  the  costs  in  both  courts. 
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I 

Vfnmwm  Ditr. 
October,  1836. 

FABSOVD 
V$, 

eBUYiBn'ft  PAR60UD  W.   6RIFFIN6*8   ADMINISTRATOR. 

ASXUIfTBATOB« 

APPEAL  FEOH  THB  COUKT  OF  PEOBATKS  FOR  THE  PABI8H  OF  OUACHITA. 

Payments  must  be  imputed  to  the  most  onerous  debt.  So  where  A  was 
creditor  of  B,  by  an  open  account  and  a  note,  payments  made  after  the 
note  became  due,  should  have  been  imputed  to  it,  instead  of  the  account. 

An  opposition,  and  not  a  separate  suit,  is  the  proper  mode  of  proceeding  in 
litigating  the  claim  of  a  creditor,  who  demands  to  be  placed  on  the 
tableau,  filed  by  an  administrator  of  an  estate.  The  plea  of  the  general 
issue,  on  the  part  of  the  administrator,  will  let  in  all  legal  evidence 
touching  the  validity  of  the  claim. 

The  defendant  filed  a  tableau  of  distribution,  of  the  estate 
which  he  has  administered.  The  plaintiff  made  opposition 
to  it,  because  he  was  not  placed  on  it  as  a  creditor,  for  a 
balance  due,  on  an  account  for  two  thousand  two  hundred 
and  twenty-nine  dollars  and  sixty-nine  cents,  with  interest, 
and  for  the  further  sum  of  one  thousand  four  hundred  and 
eighty-five  dollars  and  fifteen  cents,  the  amount  of  a  note  of 
the  deceased,  which  he  holds.  He  also  opposes  the  allow- 
ance of  the  sum  of  eight  hundred  and  sixty-five  dollars,  to 
one  J.  H.  Guise,  in  the  name  of  J.  Griffing,  as  not  being  due, 
and  as  not  belonging  to  said  Guise.  He  also  claims  seven 
dollars,  due  on  account.  He  prays  judgment  for  his 
demand,  and  the  rejection  of  Guise's  claim. 

The  defendant  pleaded  a  general  denial,  and  that  the  sum 
of  three  hundred  and  sixty  dollars  had  been  paid  to  the 
plaintiff.  He  further  denies  the  right  of  the  plaintiff,  to  in- 
terfere in  the  allowance  of  other  claims ;  and  further,  that 
this  is  not  the  proper  suit  in  which  to  liquidate  a  claim,  but 
that  an  action  for  that  purpose,  should  have  been  instituted. 
He  prays  that  the  plaintiff's  opposition  be  dismissed. 

Upoa  these  pleadings  and  issues,  the  cause  was  tried 
before  the  court. 
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The  judge  of  probates,  on  hearing  the  evidence,  sustained  WBvrnur  Ditr. 
the  opposition  throughout,  and  amended  the  tableau  accord-   Q<^o^»  i^ag- 
ingly.     From  this  judgment  the  administrator,  as  defendant,      PABaouD 
appealed.  gbivfuto's 

ADXIHiaT&ATOB. 

Hyamsy  for  the  plaintiff  and  opponent,  contended  that  this 
was  the  proper  mode  of  proceeding  to  litig5Lte  the  claims  set 
up  by  the  opponent,  which  are  proved,  and  should  be  allowed. 

2.  In  a  concurso  of  creditors  and  claimants  of  an  estate, 
they  are  all  plaintiffs  and  defendants,  and  can  litigate  with 
each  other,  contradictorily.  Saul  vs.  His  Creditors,  7 
Martin,  JV.  S.,  433,  447.     Ibid.,  131. 

M^Ovire,  cwUra, 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

The  appellee  opposed  the  tableau  filed  by  the  administra- 
tors, on  the  ground,  principally,  that  he  had  nqt  been  placed 
on  it  as  a  creditor  for  about  two  thousand  dollars,  balance  of 
accounts,  and  for  fourteen  hundred  and  eighty-five  dollars 
and  fifteen  cents,  by  note,  with  interest  at  ten  per  cent.,  dated 
7th  September,  1831..  The  administrator  put  in  an  answer, 
containing  the  general  denial,  and  he  is  appellant  from  a 
judgment  by  which  the  opposition  was  sustained. 

The  evidence  makes  it  clear,  that  while  the  note  which 
bore  interest  at  ten  per  cent,  was  due,  Pargoud  received 
about  eleven  hundred  dollars,  the  proceeds  of  cotton  of  the  PaTmentsmiut 
deceased,  sold  in  New-Orleans.  That  amount  ought  to  have  the  ^mogt  onei^ 
been  imputed  to  the  note,  which  was  not  only  the  most  onerous  ^ej^®**];^  |i 
but  was  in  fact  the  only  debt  due  at  that  time.  That  sum,  creditor  of  B, 
together  with  the  payments  made  by  the  representatives  of  the  count  AnSaootei 
estate,  since  the  death  of  the  debtor,  as  shown  in  the  record,  J^JSke^not'eb^ 
nearly  extinguished  the  note  of  the  7th  September,  1831.       camedue.ahouid 

T*xi  .  I'll  .11      have  been  impu- 

But  the  opponent  credited  the  open  account  with  the  ted  to  it  instead 
proceeds  of  the  cotton.     This  we  think  he  could  not  do,  and  o^*^®**'^^*'™*' 
that  the  court  erred  in  sustaining  his  pretensions. 

It  only  remains  to  inquire,  whether  the  opponent  has 
proved  his  account  by  sufficient  evidence.     It  appears,  that 
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WitTBBvihsT.^the  deceased  was  a  retailer,  and  purchased  his  stock  princi- 
October,  i83fl.   pijjy  ^f  jjj^  qjponent.     One  witness  swears  to  the  deliveiy 

FAMMUD      of  the  goods,  except  what  were  charged  in  December,  when 
oBimv»>»     he  was  in  New-Orleans.     The  charge  for  that  month  was 
AumaffTBATOB.  Qniy  seventy-five  cents.     De  mvwmie  nan  curat  lex.     This 
and°DS^tep!»l  evidence  satisfied  the  court  below. 

^  ""mode^f  "^^^  ^"'^  below  did  not  err,  in  our  opinion,  in  disregarding 
prooeeding,  in  the  exception  as  to  the  mode  of  proceeding  in  the  shape  of 
oUimor«eredi-  &n  Opposition,  instead  of  instituting  a  separate  suit,  the 
to'^b?p2M«d'on  administrator  having  pleaded  the  general  issue,  and  the 
the  taUM  filed  evidence  was  properly  admitted. 

Qj  BR  admini*-  r     r      .r 

tntor  (rf*  an  es- 

of^the  TComJ  I^  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
STtLe**^?^  judgment  of  the  Court  of  Probates  be  avoided  and  reversed ; 
tntor,  wiu  let  and  proceeding  to  render  such  judgment,  as  ought  in  our 
denoe  ^cioUajr  opinion  to  have  been  given  below,  it  is  further  adjudged  and 
£e  eiSnL'^      decreed,  that  the  opponent  be  placed  on  the  tableau  as  a 

simple  creditor,  for  the  sum  of  three  thousand  three  hundred 
and  forty  dollars  and  twenty-three  cents,  to  be  paid  in  due 
course  of  admidiatration,  with  interest  at  five  per  cent.,  if 
there  be  sufficient  funds  to  authorize  it ;  that  bis  opposition, 
so  far  as  relates  to  the  note  of  the  7th  September,  1831,  be 
rejected,  and  the  note  cancelled,  that  the  claim  of  the  estate 
of  Jeremiah  Griffing  be  disallowed  and  rejected,  and  that  the 
tableau,  as  thus  amended,  be  homologated ;  the  costs  of  the 
Court  of  Probates  to  be  paid  by  the  estate,  and  those  of  the 
appeal  by  the  appellee. 

HifomSj  for  the  plaintiff,  suggested  an  ^rror  in  the  judge- 
ment, which  was  corrected,  as  follows : 

Byilard^  /.,  delivered  the  opinion  of  the  court. 

We  are  satisfied,  on  ihe  re-hearing  in  this  case,  that  the 
judgment  first  pronounced  was  erroneous,  in  rejecting  in  toto 
the  claim  of  the  opponent  for  the  note  of  the  deceased ;  that 
the  judgment  is  therefore  set  aside,  and  the  following 
pronounced  in  lieu  of  it : 


JBTTt 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  WESTsnn  Dirt. 
judgment  of  the  Court  of  Probates  be  avoided  and  reversed ;  October,  iS56. 
and  proceeding  to  render  such  judgment,  as  ought  in  our  ti^pkt 
opinion  to  have  been  given  below,  it  is  further  adjudged  and 
decreed,  that  the  opponent  be  placed  on  the  tableau  as  a 
simple  creditor  for  the  sum  of  three  thousand  three  hundred 
and  forty  dollars  and  twenty-three  cents,  to  be  paid  in  due 
course  of  administration,  with  interest  at  five  per  cent.,  if 
there  be  sufficient  funds  to  authorize  it ;  that  he  be  further 
put  down  as  creditor  for  a  balance  on  the  note  of  the  7th 
September,  1831,  of  two  hundred  and  thirty-six  dollars  and 
sixty-five  cents,  with  interest  at  ten  per  cent.,  from  July  20th, 
1833 ;  that  the  claim  of  the  estate  of  JeremieJi  Griffing  be 
disallowed  and  rejected,  and  that  the  tableau,  as  thus 
amended,  be  homologated ;  the  costs  of  the  Court  of  Probates 
to  be  paid  by  the  estate,  and  those  of  the  appeal  by  the 
appellee. 
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Where  a*  lessee  is  sued  for  Uie  rent,  and  has  been  in  the  undisturbed 
possession  of  the  premisA  iinder  a  lease,  he  cannot  contest  the  lessor^s 
title. 

So  a  lessee  cannot  avail  himself  of  the  purchase  of  the  leaaed  premiees 
frem  other  claimants.  He  entered  as  the  lessor's  tenant,  and  his  posses- 
8i<m  is  that  of  the  lessor,  which  he  cannot  change  as  to  any  part  of  the 
premiies  by  the  purchase  of  adverse  titles. 

The  court  will  correct  an  error  in  the  finding  of  the  jury,  as  to  the  amount 
or  sum  found,  when  it  can  do  so  and  not  remand  the  case. 
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WssnurihsT.      This  18  an  action  instituted  on  a  claim  for  rent.     The 

October,  1836.   plaintiff  alleges  that  the  defendant  (J.  M.  Jett)  is  indebted 

TiPFXT       to  her,  in  the  sum  of  eight  hundred  dollars,  due  for  the  rent 

of  a  tract  of  land,  from  the  10th  of  March,  1830,  up  to  the 

time  of  bringing  suit,  21st  October,  1833. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
the  plaintiff  was  without  title  to  the  land  for  which  she 
claims  rent.  That  her  title  is  null,  because  she  claims 
in  virtue  of  a  probate  sale,  which  was  made  without  legal 
authority. 

The  defendant  further  avers,  that  as  administrator  of  the 
succession  of  Tabitlia  Jett,  to  which  this  land  then  belonged, 
he  rendered  an  account  of  rents  to  the  Court  of  Probates,  and 
also,  the  nett  proceeds  of  the  crop  of  1830. 

He  further  shows,  that  the  plaintiff  is  one  of  the  heirs  of 
said  succession,  and  is  entitled  as  such  to  one  fourth  of  it ;  but 
he  held  this  same  land  as  administrator,  under  the  order  and 
appointment  of  the  Court  of  Probates,  up  to  1832. 

He  further  avers,  that  he  has  become  the  owner  of  the 
portions  of  several  of  the  heirs  of  Mrs.  Jett,  deceased,  by  pur- 
chase of  the  land  in  question,  and  sets  up  title  to  one  half 
thereof.  That  the  plaintiff  is,  in  fact,  indebted  to  him,  both 
as  administrator,  and  since  he  became  owner,  in  the  sum  of 
two  thousand  dollars,  for  which  he  demands  judgment  in 
reconvention. 

Upon  these  pleadings  and  issues,  the  cause  was  submitted 
for  trial,  before  a  jury. 

The  plaintiff  produced  in  evidence,  the  act  under  which 
she  purchased  the  leased  premises,  at  the  probate  sale  of 
Mrs.  Jett's  succession. 

Spurlock,  witness  for  plaintiff,  sworn,  says,  he  had  a 
conversation  with  the  defendant,  about  the  rent,  and  the 
latter  offered  to  pay  two  hundred  dollars  for  the  land,  per 
annum,  if  the  plaintiff  would  withdraw  a  former  suit,  for  rent 
then  due.  This  was  done,  and  the  defendant  afterwards  re- 
fused. He  made  four  crops  after  the  probate  sale,  in 
1830-31-32  and  '33.  He  left  the  place  in  the  spring  of  1834, 
and  Mrs.  Tippet  (the  plaintiff)  has  had  possession  since.   That 
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defeodant  promised  to  pay  rent,  at  two  hundred  dollars  per  WwrmrDinr. 
year,  from  the  time  he  went  there,  until  he  reraoyed  from    October,^9a6. 
the  place  in  18S4.  tippit 

Another  witness  says,  the  defendant  gathered  the  crop 
of  18S3. 

The  defendant  oflTered  evidence  to  show  title  in  himself,  to 
a  part  of  the  leased  premises,  and  that  the  plaintiff  had  no 
right  or  title. 

On  hearing  all  the  testunony,  and  the  arguments  of 
counsel,  the  jury  returned  a  verdict  for  the  plainti^  for  the 
sum  claimed.  From  judgment  rendered  thereon,  the 
defendant  appealed. 

Flint,  for  the  plaintiff,  explained  the  case.  He  argued  to 
show,  that  the  evidence  established  the  plaintiff's  claim  for 
the  entire  amount  of  rent,  due  for  the  use  of  the  land  in  ques- 
tion, during  four  years,  at  two  hundred  dollars  per  year. 

2*  The  plaintiff  showed  title,  and  that  the  defendant  was 
her  lessee.  The  rent  which  is  charged  and  claimed,  is  but 
a  Aur  compensation  for  the  value  of  the  property  leased. 

Wmnf  for  the  defendant,  urged  that  the  latter  was  the 
owner  of  one  undivided  half  of  the  rented  premises.  The 
claim  for  rent  cannot,  therefore,  be  sustained. 

2.  The  defendant  had  a  right  to  set  up  titl^  to  the  land,  in 
an  action  for  rent.  If  he  is  the  owner  of  the  land  he  is  not 
bound  to  pay  rent. 

S.  The  plaintiff  held  this  very  land,  as  lessee  for  two  yeans, 
while  it  was  part  of  Mrs.  T.  Jett's  succession.  She  has  con- 
tinued to  hold  and  possess  the  premises  in  the  same  way, 
without  any  new  agreement  for  a  new  lease,  and  must  still 
hold,  subject  to  the  same  conditions  to  pay  rent.  Her  silenoe 
shows  an  assent  to  the  same  terms,  &c.  Louiricma  Code, 
1811,  2658. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  four  years  rent  of  a  plantation,  at  the 
rate   of  two  hundred  dollars  per  year.      The   defendant 

46 
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WEmREir  DisT.  pleaded  the  general  issue,  denied  the  plaintiff 'a  title  to  the 
October,  \^36.   leased  premises,  and  avers  himself  to  be  the  owner,  by 

TiPPR       purchase,  from  several  part  owners,  of  the  plantation  in 

JOTT         question. 
Where  a  let-      There  was  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
She  rait^Md  hftt  ^®na*'i<^cd>  without  prejudice  to  the  defendant's  rights,  as 
been  in  the  un-  claimed  and  set  forth  in  his  answer. 

session  of  ^  The  lease  was  proved,  and  the  occupation  of  the  leased 
a'SuIr  he^Mi^  pr^roifl^s  '^y  ^be  defendant,  during  three  years.  He  cannot 
not  contest  the  coutest  the  plaintifTs  title,  as  he  had  the  undisturbed  posses- 
So  a  lessee  ^^^  ^^  ^^^  premises,  under  a  lease  from  her.  Neither  can  he 
cannotaTmiihim-  avail  himself  of  the  alleged  purchases,  from  other  claimants 
chase  of  the^^  or  owuers ;  as  he  entered  on  the  land  as  the  plaintiff's 
f^m  otEepTiS-  ^^^^J^^s  t^is  possession  was  hers,  and  he  could  not  change  it, 
mants:  he  en-  as  to  any  part  of  the  premises,  by  the  purchase  of  adverse 

sot's  tenant,  and  titles. 

that^the^'Ie"      ^^^  plaintiff  is,  perhaps,  entitled  to  the  rent  or  crop,  for 
SOP,  which  he  the  year  1833,  but  as  it  was  not  due,  at  the  inception  of  the 

cannot  change  as 

io  any  part  of  suit,  it  cannot  be  recovered  in  this  action,  and  the  rights  of 

the^uvhule  o^  the  plaintiff  in  regard  to  it,  must  be  reserved. 

adverse  tides.         |t  has  appeared  to  us  better  to  correct  the  error  into  which 

conwt^n^rtw  ^^^  i^^V  ^^  fallen,  than  to  occasion  delay  and  expense  by 
in  the  finding  of  remanding  the  case. 

the  jury,  as  to  * 

the    amount   or 

it«mdo  wT^nd      '^  ^^>  therefore,  ordered,  adjudged  and  decreed,  that  the 
not  remand  the  judgment  of  the  District  Court  be  annulled,  avoided  and 

reversed  ;  and  proceeding  to  give  such  judgment,  as  in  our 
opinion  ought  to  have  been  given  in  the  court  below,  it  is 
ordered,  adjudged  and  decreed,  that  the  plaintiff  recover  from 
the  defendant,  the  sum  of  six  hundred  dollars,  without  pre- 
judice to  the  claims  set  up  by  the  defendant,  in  his  answer, 
with  the  costs  in  the  District  Court,  and  that  she  pay  those 
of  the  appeal. 
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WsHTfiRN  DiST. 

October,  18S6. 


UHOOKS  XT  AL. 


RHODES   &  PETERS   V«.    BEAMAN   &  WATERS.  bxaxakbtax. 

APPCAI^  FROM   THE    COURT   OF  THE   SIXTH   JUDICIAL   DISTRICT,  THE   JUDGE 

OF   THE    FIFTH   PRESIDING. 

The  article  1979  of  the  Louisiana  Code,  declaring  contracts  fraudulent  as 

to  creditors,  which  are  made  with  the  knowledge  of  the  obligee,  that  the 

obligor  was  in  failing  and  insolvent  circumstances,  and  when  thej  give 

the  former  an  advantage  over  other  creditors,  merely  establishes  a 

presmnption  against  such  contract.      But  it  does  not  exclude  other 

evidence  of  fraud,  or  control  the  principle  that  every  contract  may  be  the 

object  of  the  revocatory  action  which  is  made  in  fraud,  of  the  rights  of 
creditors. 

Where  a  party  is  interrogated  on  oath,  to  state  what  he  gave  for  the 
purchase  of  a  certain  stock  of  goods ;  how  much  he  paid  in  cash,  and  to 
whom;  and  to  state  all  about  it,  he  cannot  avail  himself  of  the 
plea  of  newly  discovered  evidence,  with  a  view  to  prove  payment 
on  a  second  trial;  as  he  might  have  proved  it  in  his  answers  to  the  ' 
interrogatories. 

A  defendant  cannot  obtain  a*new  trial,  on  the  ground  that  he  could  prove 
a  particular  transaction,  or  contract,  by  witnesses,  which  would  make  it 
appear  different  from  the  written  contract  itself. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 
when  all  the  facts  which  are  expected  to  be  proved  on  the  second  trial, 
must  have  been  within  the  knowledge  of  the. parties  on  the  first. 

This  is  an  action  to  rescind  the  sale  and  recover  the  value 
of  certain  property,  as  having  been  made  in  fraud  of  creditors. 

The  plaintiffs  allege  they  are  creditors  of  the  firtn  of  E.  M, 
Lowe  &  Co.,  in  the  sum  of  two  thousand  two  hundred  and 
fifteen  dollars,  with  interest,  and  that  said  firm  have  failed  to 
pay  said  debt,  and  being  in  insolvent  circumstances  in  1831, 
one  of  the  partners  in  the  name  of  the  firm,  sold  and  delivered 
to  C.  Beaman,  all  their  stock  of  goods,  without  appraisement 
or  inventory,  for  the  price  of  three  thousand  dollars,  when  , 

they  were    worth  six  or  seven   thousand  dollars,    which 
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WwnurOinr.  sale  they  allege  was  fratidulent  and  void,  and  ought  to  be 
October,  IS36.   rescinded. 

BBODsanAL.  They  further  allege,  that  this  sale  was  made  to  benefit 
MMAMJoi'wtAu  ^^^  ^^  ^^  creditors,  to  the  injury  of  others,  and  amongst  the 
former  who  were  paid  by  said  sale,  was  one  W.  Waters; 
that  the  sale  was  made  under  color  to  said  Beaman,  for  the 
benefit  of  Waters,  who  was  a  creditor  of  the  firm  to  a  consi- 
derable amount ;  that  the  sale  purported  to  be  made  for  cash, 
when  in  truth,  the  consideration  was  debts  due  by  the 
firm  of  Lowe  &  Co ;  that  so  ftir  as  Beaman  was  interested, 
although  the  sale  was  made  to  him  in  the  first  instance,  he 
had  become  a  creditor  of  the  fimL  They  further  allege  that 
Waters  has  since  sold  said  stock  of  goods,  and  by  reason  of 
the  premises,  both  him  and  Beaman  have  become  liable  for 
their  value.  They  pray  that  said  sale  be  cancelled,  and  that 
they  have  judgment  in  8oUdo  against  them  for  the  amount  of 
their  claim. 

Interrogatories  were  propounded  to  the  defendants,  on 
oath,  touching  the  purchase  of  said  goods. 

Other  creditors  were  allowed  to  intervene,  and  join  the 
plaintiffs  against  the  defendants. 

The  defendants  pleaded  the  general  issue. 

Beaman,  one  of  the  defendants,  being  interrogated :  Firsfj 
If  he  had  made  the  purchase  of  goods  from  Lowe  &  Co.1 
says  he  did  for  the  sum  of  three  thousand  dollars. 

Seeondy  If  he  was  a  creditor  of  Lowe  &  Co.  at  the  time  of 
the  sale ;  to  what  amount  and  in  what  manner  1  Says  he 
was  never  a  creditor. 

Thirdf  If  not  a  creditor,  did  you  or  not  make  the  pnrchaae 
aa  agent  of  Wm.  Waters  and  other  creditoref,  believing  at  the 
time  that  Lowe  &  Co.  were  insolvent ;  and  that  Waters  and 
others  were  to  be  paid  from  said  sale  1  Answers  he  did  not 
make  the  purchase  as  agent  for  Waters,  or  any  other  person ; 
that  h6  knew  not.hing  of  the  circumstances  of  Lowe  &  Co., 
and  had  no  right  to  believe  them  insolvent;  that  at  the 
time,  they  owed  Dr.  Hale  five  hundred  dollars,  which  he 
became  responsible  for,  on  their  account. 
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Fourth,  If  he  bad  any  personal  interest  in  said  purchase  ?  Wmtbbh  Di8t« 
How  much  money  did  you  pay  1  to  whom  and  by  whom  was    Qcto^»  >»^g- 
it  advanced  1  says  he  had  a  personal  interest  in  the  purchase ;   rbodss  btal. 
at  first  he  bad  no  expectation  of  purchasing,  and  would  not  bxix^  vr  al 
have  done  so  if  Waters  had  not  agreed  to  advance  the  funds ; 
still  owes  Waters,  and  has  bound  himself  to  pay  Dr.  Hale. 

Fifth,  Asked  if  he  knew  the  creditors  who  were  to  be  paid 
from  said  etale,  an4  the  amount  of  their  claims  1  Answers, 
that  he  understood  Lowe  &  Co.  owed  Waters  something, 
which  would  be  retained  out  of  the  sale;  has  no  direct 
knowledge  of  it;  agreed  to  pay  Hale  as  above  stated; 
knows  nothing  of  other  creditors  at  the  time. 

Sixth,  Asked  if  he  did  not  leave  Waters  in  possession  of 
the  goods ;  and  if  the  latter  did  not  become  the  owner  of 
them,  and  in  what  manner  1  Answers,  No ;  that  he  employed 
a  man  who  took  possession  for  him,  and  several  days  after 
he  told  Waters  that  he  was  apprehensive  he  could  not  raise 
so  much,  and  that  he  (Waters,)  might  have  half  of  the 
goods,  which  he  agreed  to. 

Seventh,  Asked  if  he  and  Waters  did  not  intend  to  evade 
the  law,  by  having  the  sale  made  to  him,  instead  of  Waters; 
thereby  securing  the  claim  of  the  latter  indirectly  1  Says,  No. 

Eighth,  Was  not  the  sale  made  for  much  less  than  the 
value  of  the  goods,  and  to  secure  some  advantage,  and  whom 
was  it  to  secure  1  Says  he  considered  the  purchase  a  good 
one  at  the  time,  and  that  the  goods  were  worth  more  than 
he  gave,  or  he  would  not  have  purchased.  The  purchase 
was  not  made  to  secure  the  advantage  of  any  one,  but 
exclusively  on  speculation. 

^finth.  Asked  what  interest  he  had ;  what  had  Waters, 
or  both  of  you,  either  jointly  or  severally  in  said  purchajse ; 
how  and  in  what  manner  were  the  goods  to  be  paid  for ; 
what  claims  against  the  firm  of  Lowe  &  Co.  were  paid  as  a 
consideration  for  said  purchase  by  you,  or  either  of  you, 
jointly  or  severally,  and  in  what  manner?  Answers  that  this 
interrogatory  had  been  answered  fully  already  in  his  former 
answers. 


vt. 


366  CASES  IN  THE  SUPREME  COURT 

Witnur  Dm,      The  Other  testimony  showed  that  Lowe  &  Co.  were  in 
Of'^'^^f^^^'   insolvent  circumstances  at  the  time  of  the  sale  to  Beaman, 
BHojiBsxTAL.   aud  that  they  failed  soon  after;   that  Waters  was  a  credi- 
4^  tor,  and  got  his  debt  paid  by  the  sale  of  the  goods,  and  said 
he  gave  three  thousand  dollars  for  them.     It  further  appeared 
that  Beaman  paid  no  money,  although  the  act  of  sale  to  him 
was  made  on  its  face  for  cash.     There  was  other  testimony 
to  this  point.     The  goods  were  inventoried  at  five  thousand 
one  hundred  dollars,  and  sold  by  Beaman  and  Waters  soon 
after  this  purchase,  for  four  thousand  nine  hundred  dollars. 

The  jury  returned  a  verdict  that  the  sale  be  rescinded ; 
and  that  the  plainti'ffs  and  intervenors  recover  from  Wm. 
Waters  and  Carter  Beaman,  the  sum  of  four  thousand  nine 
hundred  and  thirty-two  dollars,  to  be  divided  amongst  all  the 
creditors  of  Lowe  &  Co. 

The  defendants  moved  for  a  new  trial,  on  the  ground  of 
newly  discovered  evidence  since  the  trial. 

The  nature  of  this  evidence  as  set  forth  in  the  affidavits, 
is  fully  stated  in  the  opinion  of  the  court. 

From  judgment  rendered  confirming  the  verdict,  the 
defendants  appealed. 

Dunbar  and  Barbour^  for  the  plain  tifis. 

1.  This  is  an  action  to  set  aside  a  sale  made  by  Lowe  & 
Co.  to  the  defendants,  in  fraud  of  the  plaintiffs  as  creditors  of 
the  firm  of  Lowe  &  Co.  The  law  gives  to  creditors  an 
action  to  annul  any  contract  made  in  fraud  of  their  rights. 
Lomriana  Code^  1965,  et  seq.  and  1979. 

2.  The  evidence  in  this  case  shows  conclusively  that  there 
was  fraud  and  collusion,  on  the  part  of  Beaman  &  Waters, 
to  obtain  an  advantage  in  favor  of  Waters,  as  a  creditor  of 
Lowe  &  Co.,  and  secure  his  debt  in  preference  to  the  other 
creditors.  The  jury  has  found  this  fraud,  and  by  their 
verdict  annulled  the  sale,  in  favor  of  the  plaintiffs.  This 
verdict  and  the  judgment  thereon,  must  stand.  It  is  based 
on  law  and  conclusive  evidence.  8  Louisiana  RepartSf  168. 
10  Martmy  605. 


v$. 
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3.  It  was  incnmbent  on  the  party  averring,  that  the  sale  Wmtikn  Dut. 
was  bon&  fide,  and  for  a  price  certain,  to  show  it.     They    October,  i836. 
should  have  shown  what  was  the  consideration,   and  the   uoossnAL 
price  or  money  actually  paid ;  to  whom  and  by  whom  paid. 
This  they  have  not  done,  although  every  opportunity  was 
afforded  them.     Beaman  in  his  answers  to  interrogatories, 
might  have  stated  it  fully,  as  he  was  expressly  interrogated 
to  this  point. 

Judge  Boyce,  for  the  defendants,  contended  that  the  sale 
to  Beaman  was  a  fair  and  b(m&  fide  one.  He  was  no,  credi- 
tor of  Lowe  &  Co.  The  act  of  sale  expresses  on  its  face  a 
pricey  as  the  consideration  which  is  good  and  lawful,  and 
that  the  sum  of  three  thousand  dollars  for  which  it  was 
made,  was  paid  in  cash.  The  answers  of  Beaman  supports 
this  sale,  and  negatives  all  fraud  and  collusion. 

2.  Beaman  was  in  no  way  connected  with  Waters  in  this 
purchase.  He  did  not  buy  the  goods  as  agent  of  Waters; 
nor  was  he  endeavoring  to  procure  indirectly  for  Waters, 
what  he  could  not  g^t  directly.  He  was  himself  no  creditor 
of  the  seller.  His  answers  fully  show  this;  and  no  direct 
evidence  or  circumstances  from  which  presumptions  of  any 
weight  can  be  drawn,  has  been  produced  to  contradict  these 
answers. 

3.  If  Beaman  then  is  to  be  believed,  he  bought  the  goods 
for  himself;  was  not  a  creditor  and  did  not  know  of  the 
seller's  insolvency.  His  contract  was  fair,  and  should  be 
protected  in  law.     Lofdsiand  Code,  1981. 

4.  It  is  not  necessary  that  a  sale  under  article  1981, 
should  be  for  cash.  It  may  be  made  for  a  draft,  or  any 
other  n^ode  of  pajmtient  in  the  course  of  business.  And  no 
expectation  which  Waters,  or  any  other  creditor  might  have 
of  being  paid  out  of  the  price,  or  any  conduct  of  theirs  could 
invalidate  the  contract.  See  case  of  M^Manw^s  Syndic  vs. 
Jewett.     9  Louisiana  Reports,  170. 

5.  Even  under  these  circumstances,  if  the  value  of  the 
property  exceeded  by  one  fifth  the  price  given  for  it,  the 
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WwTBBirDisT.  creditors  might  annul  it;  but  in  doing  so  they  would  be 
Q*^***^*  '^^-    bound  to  restore  the  price.     Lotdriana  Coity  1976. 


BOOOKSft  IT  AL. 
BlAMAVBTAl. 


Wmn,  also,  for  defendants,  suggested  that  the  charge  of 
the  judge  a  quo,  was  erroneous,  in  laying  down  the  rule ;  that 
**if  the  circumstances  in  which  Beaman  stood  at  the  time  of 
the  sale,  were  such  as  to  induce  a  prudent  man  to  make 
further  inquiry,  as  to  the  insolvency  of  Lowe  &  Co.,  the  jury 
might  presume^  and  find  that  he  had  notice,**  &c.  This 
charge  clearly  directs  the  jury  to  regard  as  disproved,  the 
positive  answer  of  Beaman  to  interrogatories,  that  he  had  no 
knowledge  of  their  insolvency  at  the  time  of  the  sale. 

8.  This  charge  further  directs  the  jury  to  disregard  the 
positive  declaration  of  Beafnan,  made  on  oath,  upon  evidence 
of  the  slightest  character ;  mere  presumptions  which  should 
not  weigh  a  feather  in  the  scale,  and  upon  such  evidence  as 
is  unknown  to  the  law.     Lamriema  Code^  1976. 

3.  The  verdict  of  the  jury  is  clearly  contrary  to  the 
evidence,  as  shown  by  Beaman's  answers,  which  form  a  con- 
trolling-feature in  this  case.  The  sale  must  be  shown  to 
have  been  made  to  a  creditor,  and  with  the  view  to  give  him 
an  unjust  preference,  before  it  can  be  annulled  as  fraudulent 
with  respect  to  other  creditors.     6  Lawriana  ReporUy  538. 

4.  The  burthen  of  proof  of  fraud,  or  knowledge  of  the 
insolvency  of  the  vendor  in  the  vendee,  at  the  time  of  sale, 
devolves  on  the  plaintiffs,  which  they  are  bound  to  show 
by  positive  evidence.  This  is  not  done  here.  4  Loicwuma 
Reports^  253. 

BtiUardf  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  annul  a  sale  made  by  the  debtors  of 
the  plaintiffs,  and  intervenors,  to  the  defendants,  or  one  of 
them  acting  for  both,  of  a  stock  of  goods,  which  contract  is 
alleged  to  be  in  fraud  of  their  rights.  The  case  was  sub- 
mitted  to  a  jury,  whose  verdict  was  in  favor  of  the  plaintifia^ 
and  being  followed  by  a  judgment  annulling  the  contract, 
and  condemning  the  defendants  to  pay  the  value  of  the 
goods,  the  latter  appealed. 
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Questions,  such  as  this  case  preseats,  are  so  peculiarly  of  Wkstkhv  Di<rr. 
the  province  of  juries,  that  this  court  will  not  disturb  a    Qg^Q^»  ^«^ 
verdict,  unless  manifestly  without  or  against  evidence,  when   juiuum  kt  al 
the  trial  has  been  fairly  conducted,  and  the  jury  does  not  BKJotANvr  al. 
appear  to  have  been  misguided  by  an  erroneous  exposition  of 
the  law. 

Much  reliance  has  been  placed  by  the  counsel  for  the  The  article 
appellants,  on  article  1979,  of  the  Code,  which  declares  that  isiLa'code,  de- 
every  contract  shaU  be  deemed  to  have  been  made  in  fraud  of  f,!judJ5^J*^^ 
creditors,  when  the  obligee  knew  that  the  obligor  was  in  creditors,  vhich 
insolvent  circumstances,  and  when  such  contract  gives  to  the  koowiedge 
the  obligee,  if  he  be  a  creditor,  any  advantage  over  other  ^t^e^obiftor 
creditors.  It  is  contended  that  the  defendant,  Beaman,  was  ^*^  in  failing 
not  a  creditor,  and  that  he  is  not  shown  to  have  had  a  know*  cireumstauces, 
ledge  of  the  failing  circumstances  of  the  vendors.  We  ^^^  t£^ormer 
consiiler  this  article  as  merely  establishing  a  presumption  »»  advantage  o- 
against  the  contract,  whenever  it  is  first  shown,  that  the  ors,^  merely  es- 
oUigee  knew  of  the  discomfiture  of  the  obligor,  and  when  UJ^pJl^LwIm 
being  a  creditor  he  gains  an  advantage  over  other  creditors.  «*«*».  conu-aot; 

«        .      J  T    J  .  .  1  *.  ^         .         ,        11       ^«t  »t  doei  not 

But  It  does  not  exclude  other  evidence  of  fraud  and  coUu-  exclude  other  e- 
sion,  and  does  not  control  the  broad  principle  established  by  or^^^^f^the 
the  Code,  that  every  contract  may  be  an  object  of  the  revo-  principle     ti»»t 

i.i  1.^        1^1         ..  ^  ^^^'J     contract 

catory  action,  which  was  made  in  fraud  of  the  rights  of  may  be  die  ob- 

creaiiors.  catorv      action. 

The  evidence  in  the  record  is  sufiScient,  in  our  opinion,  to  ^hichismadein 
justify  the  jury  in  finding  that  the  two  defendants  were  con«  righu  of  credit- 
eerned  in  the  transaction,  from  the  beginning,  and  that  no  °'^' 
such  contract  was  in  reality  ever  entered  into,  as  would 
appear  to  have  been  evidenced  by  the  written  bill  of  sale,  set 
up  in  the  defence,  and  that  the  sum  of  three  thousand 
dollars  therein  recited,  was  in  fact  never  paid.     It  is  not 
necessary  to  inquire  on  which  party  the  law  imposed  the 
burthen  of  proof.     The  evidence  in  the  record  is  quite  satis* 
factory,  that  the  bill  of  sale  was  simulated,  and  that  the 
contract,  whatever  it  may  have  been,  was  not  such  as  by 
the  written  evidence  adduced,  it  purj3orted  to  be. 

The  charge  of  the  court,  to  the  jury  on  the  trial,  was 
excepted  to,  and  our  attention  has  been  called  to  the  bill  of 

47 


S70  CASES  IN  THE  SUPREME  COURT. 

Wwmma  Dm.  exceptions.  We  have  attentively  examined  the  charge,  and 
^^'^'*^»  ^^'^^  consider  it  fair,  and  even  favorable  to  the  defendants.  The 
uoDst  rTAL.,  judge  says,  '^as  to  knowledge  of  Beaman  of  the  insolvency 
■BAK^BT At.  w**^«r  ^be  decisions  of  the  Supreme  Court,  I  feel  bound  to 
say,  that  it  was  and  is  necessary  lo  charge  him.  Is  that  fact 
proved  1  Tou  will  decide  on  all  the  evidence.  On  this  I  would 
lay  down  this  rule ;  if  the  circumstances  in  which  Beaman 
stood  at  the  time  of  the  sale,  were  such  as  to  induce  a 
prudent  man  to  make  further  inquiiy  as  to  the  insolvency  of 
Lowe  &  Co.,  you  may  presume  and  find  he  had  notice." 
The  whole  of  this  clause  taken  together,  presented  the 
question  fairly  to  the  jury,  although  the  latter  part  of  it  has 
the  appearance  of  laying  down  the  rule  too  broadly.  But  in 
what  position  does  the  evidence  place  the  defendant?  He 
appears  to  have  been  acting  for  or  jointly  with  an  avowed 
creditor  of  Lowe  &  Co.,  and  seeking  to  avail  himself  of  the 
advantages  of  a  contract,  different  from  the  one  alleged,  and 
the  effect  of  which,  was  to  secure  payment  to  at  least  two 
creditors  of  Lowe  &  Co.,  and  manifestly  to  the  prejudice  of 
the  plaintiffs.  All  these  circumstances  were  left  to  the  jury 
to  decide  upon  the  fairness  of  the  transaction. 

It  is,  lastly,  urged  by  the  defendants'  counsel,  that  the 
court  erred  in  refusing  to  grant  a  ne^  trial,  on  the  ground  of 
newly  discovered  evidence.  Both  the  defendants  -filed  affi- 
davits. That  of  the  defendant,  Beaman,  sets  forth,  substan- 
tially, that  he  can  prove  by  W.  H.  Kitchen,  that  Lowe  &  Co. 
offered  to  sell  the  stock  of  goods  in  question,  to  several 
persons,  and  especially  to  Kitchen,  eight  or  ten  days  before 
the  purchase,  for  three  thousand  five  hundred  dollars,  which 
was  refused  by  him  after  examining  the  goods.  That  be 
'  can  prove  by  Z.  Dowty,  the  payment  of  the  money  to  Lowe 

Si  Co.  He  further  states,  that  when  he  answered  the  inter- 
rogatories, be  had  not  paid  Dr.  Hale,  but  that  he  has  since 
paid  him,  in  compliance  with  his  obligation ;  and  that  the 
payment  was  made  before  the  trial  of  the  case.  That  he 
bad  paid  W.  Waters,  his  co-defendant,  before  the  institution 
of  this  suit,  one  thousand  dollars,  in  part  payment  of  the  cash 
advanced  by  him,  to  enable  the  aflSant  to  make  the  purchi 


OP  THE  STATE  OP  LOUISIANA.  371 

With  respect  to  the  testimony  of  Mr.  Kitchen,  we  think  it  Wf^TKKK  Dint. 
would  avail  the  defendant  nothing,  even  if  admitted,  and  as    Qt-^tf/^g>-,  i836. 
to  the  payment,   he  had  an  opportunity  of  proving  that,  by   bhodss  et  al. 
answering  the  interrogatories  propounded  to  him,  touching  bkak^ctai. 
the  payment  of  the  price  set  forth  in  the  bill  of  sale.     That     where  a  pm^ 
part  of  the  fourth  interrogatory,  in  which  he  is  called  on  to  ^,'"  interroga- 
say,  ^'how  much  money  he  had  paid  in  cash,  and  to  whom  it  state   vhat   he 
was  paid,"  is  not  answered  at  all.     The  affidavit  of  Dowty,  SliL^^onr  ^ 
by  whom  the  defendant  expects  to  prove  the  payment  of  the  ^^^  .'^^'^h  w 
money  to  Lowe  &  Co.,  is  also  in  the  record,  and  he  is  silent  much  he  paid  in 
as  to  any  payment  of  money  by  Bearoan,  to  his  vendors.         whom,  *and  to 

The  defendant.  Waters,  makes  oath  that  W.  H.  Kitchen,  Jate  all  about  ii 

'  '  ^  ^  'he  cannot  avail 

the  same  witness  mentioned  above,  is  material  and  important,  himself  of  the 
on  the  same  ground  as  stated  in  the  affidavit  of  his  co-de-  Si^yered^^eyi^ 
fendant.  He  stages  that  he  was  unavoidably  absent  at  the  ^^J^'to^provc 
time  of  the  trial,  and  he  gives  an  account  of  the  transaction,  payment  on  a 

second  trial    as 

from  which  it  would  appear  that  he  suggested  to  Beaman  he  mig;ht  have 
the  idea  of  making  the  purchase,  and  that  he  afterwards  l"^^'^^  ^ 
became  interested,'  and  secured  a  debt  due  to  him  by  Lowe  interrogatories. 
&  Co.     He  does  not  state  by  what  witnesses  he  could  prove  eaunot'^obttiUi"a 
these  facts  on  a  new  trial,  and  if  he  had,  such  evidence  would  new  trial,  on  the 

groand   that  he 

be  wholly  inconsistent  with  the  terms  of  the  bill  of  sale.  oooid  prove  a 

Air  the  facts  which  the  parties  allege,  they  expect  to  JJJ^n  op^'cImJI 

prove  on  the  new  trial,  except  what  relates  to  the  offer  of  *™*^  J7  witnes- 

*^  111  II  sea,  which  would 

Lowe  &  Co.,  to  sell  to  Kitchen  and  others,  which  we  consi-  make  it  appear 
der  inmiaterial,  must  have  been  within  their  perspnal  know-  the  written  con- 
ledge  before  the  first  trial:  and  this  court  held,  in  the  case  tract  itself, 
of  Smith  V8.  Crawford,  that  in  such  case,  an  application  for  a  wiu  not  be  grant- 
new  trial  ought  not  to  be  granted.     10  MartisL  81 .  «|  ®» theground 

°  *^  ^  of  newly  disco- 

It  is  assigned  as  error  apparent,  on  the  record,  that  the  vered  evidence, 

judgment  does  not  conform  to  the  verdict.  The  verdict  is  in  facts"  which  are 
favor  of  the  plaintiffs  and  intervenors,  and  that  they  recover  ^J^**o„*°  ^ 
the  sum  of  four  thousand  nine  hundred  and  thirty-two  dollars  second  triaimust 
and  thirty-six  cents,  to  be  divided  among  all  the  creditors  of  the  knowledge 
Lowe  &  Co.  The  judgment  is,  that  the  verdict  of  the  jury,  ^th^first*"^** 
and  the  law* and  evidence  being  in  favor  of  the  plain tifis  and 
intervenors,  it  is  ordered,  adjudged  and  decreed,  that  the 
|)laintiffs  recover  said  amount.     It  appears  to  us  that  there  is 
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WttmmM  Dirt,  no  subetantial  discrepancy.  The  intervenors  became  parties 
Oct^^f^f^^^'  plaintiff,  and  joined  the  original  plaintiffs  in  the  pursuit  <rf 
cBBw  BT  AL.    their  rights. 

vt. 
ruirr,  cvhjltihi. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  coets. 
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CHEW   KT   AL  VS.   rLlNT,   CURATOR. 

APPEAL   VIIOM   THE   OODET   OP   PKOEATB8  POE   TBE   PAE18H   OP   EAP10B8. 

AVheneyer  an/  change  in  m9.de  in  a  judgment  of  the  Supreme  Court,  before 
it  becomea  final,  even  in  correcting^  its  phraaeolo^,  either  of  the,  parties 
have  three  judicial  days  within  which  to  present  a  petition  for  a 
re-hearin((. 

After  a  ehangre  or  correction  is  made  in  a  judgment,  not  already  finaU  it 
does  not  become  so  until  the  lapse  of  three  judicial  days  afterwards,  and 
until  then  no  mandate  can  issue. 

Tills  case  was  before  the  court  at  the  October  term,  18S4. 
7  Lomritma  RqwrUt  395. 

When  the  mandate  was  sent  down  tA  the  Court  of  Probates, 
the  defendant  made  opposition  to  its  being  entered  as  the 
judgment  of  the  court,  on  the  following  grounds : 

FbrsL  The  judgment  of  the  Supreme  Court,  as  set  forth  in 
said  mandate,  is  not  final,  because  a  motion  for  a  re-hearing 
was  regularly  filed  by  the  defendant  within  the  three  days 
prescribed  by  law,  which  has  not  been  acted  on' by  the 
Supreme  Court. 

Second.  The  judgment  of  the  Supreme  Court,  as  set  forth 
in  the  mandate,  is  not  legal  and  valid,  another  and  a  differ- 
ent judgment  having  been  regularly  rendered  by  said  court, 
and  entered  on  its  records,  prior  in  date  to  the  one  set  fofth 
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in  the  mandate,  wtiicb  said  first  judgment  has  never  been  Wkstxbx  Oi«t. 
legally  or  properly  altered,  and  it  is  the  only  legal  and  valid    Q^^o^*  ^»^' 
judgment  ever  rendered  by  the  Supreme  Court  in  the  cause,    chsw  stal. 

The  defendant  and  opponent  then  prays,  that  said  i-uRT,cinuTOE. 
mandate  be  rejected  and  not  acted  on  by  the  court. 
,  The  plaintiff's  counsel  denied  the  right  of  the  defendant 
to  file  a  petition,  as  three  judicial  days  had  elapsed  from  the 
time  judgment  was  first  rendered  and  the  adjournment  of 
the  court ;  that  the  judgment  was  final  and  should  be  carried 
into  execution. 

The  probate  judge  was  of  opinion,  that  by  the  alteration 
or  correction  made  in  the  judgment,  it  only  dated  from  that 
time ;  and  the  court  having  adjourned  that  day,  it  was  not 
final,  and  that  the  petition  for  a  re-hearing  was  in  time. 
From  judgment,  rejecting  the  mandate,  the  plaintiffs 
appea.led. 

FFtim,  for  the  plaintiffi. 

Dunbar  and  Flinty  conlrcL 

Martinj  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  of  a  mandate  issued  by  the  clerk  of  this 
court,  and  sent  to  be  entered  as  the  judgment  of  the  Court 
of  Probates. 

The  facts  show,  that  judgment  was  rendered  in  this  court 
against  the  defendant,  ka  curator  of  an  estate,  on  the  20th  of 
October,  1834,  and  that  a  trifling  amendment  was  made 
thereto,  on  the  application  of  the  adverse  party,  on  the  28d 
of  the  same  month.  Court  having  adjourned  soon  after- 
wards, this  was  the  third  and  last  judicial  day  after  the 
rendition  of  the  judgment.  On  the  24th  of  October,  and 
the  day  after  the  adjournment  of  the  court,  the  defendant 
filed  with  the  clerk  his  petition  for  a  re-hearing.  Notwith- 
standing this,  the  opposite  party  obtained  from  the  clerk  a  WheneTerany 
mandate  for  the  execution  of  the  judgment.  ?na?MJgm«^f 

The  curator  resisted  the  mandate,  and  made  a  successful  i?®      Supreme 

Uoart,  before  it 

opposition  to  the  execution  of  the  judgment,  on  the  ground  becomes    final. 
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WuRBv  Diar.  that  it  was  not  final,  three  judicial  days  not  having  elapsed 

Oci^^f^^^'   since  its  rendition.      From  the  judgment  of  the  Court  of 

•jan        Probates,    sustaining    this   opposition,    the    plaintiffs  have 

sonov.       appealed. 

even  in  oorreot-      It  appears  to  US,  that  the  Court  of  Probates  correctly 

I0I7,  eUher  of  refused  its  aid  to  the  execution  of  the  judgment  of  this  court, 

SreT^ladiSai  "«»der  the  circumstances  of  the  case.    . 

d«^i       within      Whenever  any,  even  the  least  change,  is  made  in  a 

which  to  present  ,.  ^.i.  .1  ^1  -i  11 

a  petition  for  a  judgment  of  this  couri,  either  of  the  parties  thereto  has  the 
Aft""rfiMi  privilege,  until  three  judicial  days  have  elapsed  since  the 
or  ooireetion  18  alteration  was  made,  to  show,  by  a  petition  for  a  re-hearing, 
mcn^noti^  ^h*^  he  is  injured  thereby.  Until  the  expiration  of  these 
dy  final,  it  does  three  judicial  days  the  judgment  does  not  become  final. 

not   beoome   so  •* 

until  th«  lapse  of  The  mandate,  in  this  case,  was  consequently,  prematurely 

three      judieial  •  « 

days  afterwards,  ISSUeO. 
and  until  then  no 

me.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Probate  Court  be  affirmed,  with  costs. 


\g'^^\  SMITH    V8.    GORTON. 

101  374i 

50  12801  APriAL    FKOM   TUB   COURT  OF  THE   8I:KTU   JUDICIAL    DlSTaiCT,  THE 

JUDGE    OF  THE    FIFTH   PRESIDING. 

Where  a  person,  not  a  party  to  a  bill  or  note,  endorses  his  name  on  the  baek 
of  it,  he  is  presumed  to  have  done  so  as  a  surety,  and  not  as  an  endorser. 

If  a  party  endorsing  his  name  on  a  note  or  bill,  supposed  he  was  binding 
himself  as  an  endorser  and  not  as  a  snrety,  it  is  an  error  of  law,  which 
¥dll  not  avail  him,  when  he  is  not  led  into  it  by  the  other  party. 

This  suit  is  instituted  against  the  defendant,  as  surely  on 
the  following  promissory  note  : 

^^$307  43.      On  or  before  the  first  day  of  August  next,  I 
promise  to  pay  Mr.  Ralph  Smith,  or  order,  the  sum  of  three 


OOmTON. 
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hundred  and  seven  dollars  and  forty-three  cenU,  for  vahie  Wkatviix^Dist. 
received,  in  merchandise,   with  ten  per  cent,  interest,  per    October,  ns6. 
annum,  from  the  date,  if  not  punctually  paid.  mm 

"LEWIS  GORTON.' 

I 

(Endorsed)  "George  Gorton." 
"Alexandria,  February  27, 1830.** 

The  plaintiff  alleges  that  the  drawer  of  the  note,  is  insol- 
vent, and  that  the  defendant,  Greorge  Gorton,  signed  said 
note  as  surety,  and  is  liable  to  pay  the  same,  wherefore  he 
prays  for  judgment  accordingly. 

The  defendant  denied  the  allegations  in  the  petition,  and 
required  strict  proof  thereof.  He  further  averred,  that  an 
extension  of  time  was  allowed  the  maker  of  the  note  sued  on, 
without  his  knowledge,  and  that  he  is  not  liable  as  surety, 
and  has  had  no  legal  notice  of  non-payment,  &c. 

The  defendant's  counsel  offered  the  deposition  of  Lewis 
Gorton,  taken  by  commission,  as  evidence  to  show  that  th^ 
defendant  signed  his  name  on  the  back  of  the  note,  as  en- 
dorser and  not  as  surety,  to  which  the  plaintiff's  counsel  ob- 
jected, because  the  witness  whose  testimony  was  offered,  was 
the  drawer  of  the  note  sued  on,  and  incompetent  to  testify, 
which  objection  was  sustained  by  the  court,  and  a  bill  of  ex- 
ceptions taken.     The  testimony  was  excluded. 

Evidence  of  the  insolvency  of  the  drawer  was  produced  ; 
but  the  district  judge  considering  the  defendant  bound  as 
surety,  gave  judgment  for  the  amount  of  the  note.  The 
defendant  appealed. 

Whmy  for  the  plaintiff. 

1.  This  case  involves  the  question,  whether  the  defendant 
is  bound  as  surety  or  endorser.  He  is  sued  in  the  former 
capacity,  and  his  plea  of  want  of  demand  and  protest,  cannot 
avail  him  as  in  a  case  of  endorsement.  S  Jlforttn,  JV*.  jS.,  659. 

2.  The  maker  of  a  note  is  an  incompetent  witness,  to 
testify  in  a  suit  of  the  holder  or  payee  against  the  surety,  or 
to  testify  in  favor  of  an  endorser.  The  deposition  of  Lewis 
Gorton,  the  drawer,  was  therefore  properly  rejected. 


S76  CASES  IN  THE  SUPREME  COURT 

WunftH  Dm.      Judge  Boycey  for  defendant. 

October,  ig.ut,  1,  This  case  differs  from  the  one  ciled  by  the  plaintiff's 
•Mt^M  counsel.  The  court  will  look  beyond  the  face  of  the  pi^r, 
aoHTosc  ^  asceilain  the  intention  and  liability  of  a  party  to  a  written 
contract.  The  evidence  shows  that  the  defendant  refused 
to  become  surety,  but  endorsed  the  note,  and  expected  only 
to  be  bound  as  such,  on  receiving  notice  of  demand,  and 
fiulure  of  the  principal  to  pay.     This  has  not  been  g^ven. 

2.  The  decision  in  the  third  new  series,  should  be  revised. 
It  is  evidently  erroneous  ;  even  if  it  applied  to  this  case,  it  is 
not  law,  for  it  measures  all  the  responsibilities  of  the  parties^ 
by  the  same  rule. 

BviUardf  J.,  delivered  the  opinion  of  the  court. 

Where  a  per-      Ti^  case  cannot  be  distinguished  from  that  of  Guidry  v«« 
jon.  not  a  party  vives,  S  Martin,  N.  S.  659,  and  does  not  differ  materially 

to  a  bill  or  note,  j  j  j  j 

eodonea  his  from  that  of  Cooly  Of.  Lawrence,  previously  decided,  4  Jlfarftn, 
bMSTof  it|  he  is  6S9.    We  Consider  it  now  well  settled,  that  when  a  person 

Ca^Tdme  so  aa  **^^  *  P^^'^^y  ^  ^  ^"^  ^^  iio\Ay  puts  his  name  upou  it,  he  is  pre- 

a  sorety,  and  not  gumed  to  have  done  so  as  surety. 

The  defendant  admits  that  he  endorsed  the  note  in 
question,  which  was  made  payable  to  the  plaintiff's  order  ; 
but  his  counsel  has  endeavored  to  show,  that  his  intention 
was  to  bind  himself  as  endorser  and  not  as  surety,  and 
therefore,  was  entitled  to  notice  of  demand  on  the  maker,  and 

Ifaparty.en.«0"-P«^y«^«"^- 

dorsinghisname  We  have  not  thought  it  uecessary  to  inquire  whether 
supposed  he  was  Lewis  Gorton,  the  drawer  of  the  note,  was  a  competent 
u^'an^endmer^  witness,  because  his  testimony  taken  on  commission  is  before 
and  not  as  a  ^g^  ^^iii  would  uot  in  our  opinion,  if  admitted^  sustain  the 
error '  of  law,  defence.  If  the  defendant  supposed  that  he  was  binding 
^iniim,^hen  himsclf  ouly  as  endorser,  it  was  an  error  of  law  on  bis  part, 
he  is  not  led  into  j^^j  nothing  shows  that  he  was  led  into  the  error  by  tbte 

It  hy  the  other     ,    .     .^       ®  ^ 

party.  piaintlff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


OF  THE  STATE  OF  LOUISIANA. 
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WARREN  VS.    haul's   EXBCUTOR. 


Wbrterh  Dtmr. 

October,  \%$6. 

WARRUr 
HAIXli  XX'B. 


APPKAL   FROM  THB   COURT   OP   PROBATB0   FOR   THB   PARISH   OF   BAPIOBR. 


A  judgment  obtained  in  another  state,  when  it  appears  the  party 
against  whom  it  was  rendered  was  never  cited  or  served  with  process, 
and  did  not  otherwise  appear,  is  not  to  be  deemed  valid  in  this. 

Even  when  the  record  recites  that  the  parties  appeared  by  their 
attorneys  in  a  suit  in  chancery  in  another  state,  the  record  and  decree 
are  insufficient  evidence  of  the  demand  in  this,  when  it  is  shown  there 
were  other  parties;  and  when  the  decree  expressly  states,  the  d^kndant 
(who  is  a  non-resident,)  had  wholly  failed  to  enter  his  appearance 
agreeably  to  law  and  the  rules  of  court,  notwithstanding  pnbllcation 
of  notice  to  do  so,  and  the  complainant's  bills  were,  therefore,  taken 
as  eonfeaaed. 

This  cooil  is  not  prepared  to  say  that  a  judgment  rendered  against  the 
heirs  for  a  debt  of  the  ancestor,  is  conclusive  upon  the  executor. 

This  is  an  action  founded  on  a  judgment  or  decree  of  a 
Court  of  Chancery  in  the  state  of  Kentucky,  for'  the  sum 
of  one  thousand  five  hundred  and  thirty-five  dollars  and 
fifty-two  cents,  rendered  against  the  executor  of  John  Hall, 
deceased,  who  was  at  the  time  exercising  his  functions  in, 
and  was  a  resident  of  Louisiana. 

The  plaintiff  expressly  alleges,  that  the  succession  of  said 
Hall  owes  him  the  sum  claimed,  which  is  evidenced  by  a 
judgment  of  the  Circuit  Court  of  Scott  County,  Kentucky, 
and  that  the  executor  thereof  has  filed  a  tableau  of  distribu- 
tion in  the  Probate  Couh  for  the  parish  of  Rapides,  and  has 
fuled  to  [dace  his  claim  on  it  as  a  debt  due  by  the  succession ; 
wherefore  he  makes  opposition  to  the  homologation  of  said 
tableau,  and  prays  judgment  amending  it,  and  for  the 
amount  of  his  claim. 

The  defendant  pleaded  a  general  denial,  and  averred,  that 
the  record    and   judgment  produced   as  the  basis  of  the 

48 
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WsnwDiiT.  plaiatifTs  claim,  has  not  the  force  of  the  thing  adjudged 
^^''*''*^' '*^-   against  the  succession  he  administers. 

wABmsv  He  further  showed,  that  the  obligation  on  which  the 

■▲u'sBx^ft.  judgment  purports  to  be  founded,  was  given  by  the  deceased 
to  the  estate  Of  his  father,  John  Hall,  senior,  of  whom  he 
was  heir  at  law;  that  this  obligation  cannot  be  enforced 
until  a  partition  of  the  estate  of  John  Hall,  deceased,  is 
made,  as  one  heir  cannot  be  compelled  to  pay  a  balance  to 
another,  until  a  final  settlement  and  partition  is  had. 

Upon  these  pleadings  and  issues  the   parties  went  to 
trial. 

The  record  of  the  suit  and  decree  in  chancery  was  offered 
and  received  as  evidence  of  the  plaintiff's  demand,  notwith- 
standing the  defendant's  objections  taken  thereto.  It 
appeared  that  when  the  chancery  suit  was  instituted  in 
Kentucky,  in  1828,  John  Hall,  now  deceased,  was  there, 
and  served  with  a  subpoena  in  chancery.  He  appeared  by 
counsel,  and  filed  an  answer  and  cross  bill.  In  1829  the 
plaintiff  filed  an  amended  bill  in  chancery,  and  in  which  he 
alleges  John  Hall  is  a  transient  person,  residing  sometimes  in 
Kentucky,  and  at  others  in  Louisiana,  and  prays  for  an 
injunction  against  his  co-defendant,  M^Oruder.  The  sub- 
poena in  chancery  was  returned  executed  as  to  MKsrruder 
and  Hall  ^^notfinmd.^^  In  1830  it  was  suggested,  that  John 
Hall  died  in  Louisiana,  and  ordered  by  the  court  that  *Hhis 
cause  abate  as  to  him."  A  bill  of  revivor  was  then  filed, 
reviving  the  suit  against  Charles  Mulhollan,  executor  of 
John  Hall,  deceased,  &c.,  and  it  appearing  to  the  satisfac- 
tion of  the  court  that  C.  Mulhollan  is 'no  inhabitant  of  the 
state,  (Kentucky,)  and  having  failed  to  enter  his  appearance 
herein,  agreeable  to  law  and  the  rules  of  the  court,  ordend, 
that  unless  he  appear  here  on  or  before  the  first  day  of  the 
next  term,  and  answer  the  complainant's  bill  herein,  the  same 
shall  be  taken  as  confessed,  &c.  This  order  was  advertised 
according  to  the  laws  of  Kentucky.  The  heirs  of  John  Hall 
were  made  defendants,  and  residing  in  Kentucky,  were 
/Mrved  with  process. 
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Od  the  10th  June,  1831,  the  minutes  of  the  court  state :  Wimur  Dm. 
•*  this  day  came  the  parties  by  their  counsel,  and  by  consent   Qc<g^»^836. 
the  cause  was  submitted  for  a  decree,  &c."  warbxv 

**  Juue  18,  1831."  **  This  day  came,  on  the  above  cause,  ■au?'ix'b. 
to  be  heard  on  the  bill,  amended  bill,  bill  x>f  revivor,  answer 
of  the  guardian  ad  litem  of  J.  Hall,  junior,  and  the  exhibits," 
and  the  court  rendered  the  following  decree :  It  appearing 
to  the  satisfaction  of  the  court  that  the  order  of  publica- 
tion herein  against  the  defendant,  Mulholian,  as  executor  of 
John  Hall,  deceased,  has  been  duly  executed,  and  that 
although  propess  has  been  served  upon  all  of  the  defendants, 
they  all,  except  John  Hall,  junior,  as  also  said  Mulholian, 
executor  as  aforesaid,  have  wholly  failed  to  enter  their 
appearance  herein,  agreeably  to  law  and  the  rules  of  this 
court ;  it  is,  therefore,  ordered,  adjudged  and  decreed,  that 
said  bills  be  taken  for  confessed,  &c.  Decree  entered  against 
executor  for  the  sum  claimed,  to  be  paid  out  of  any  assets  of 
the  estate  of  John  Hall,  deceased,  in  his  hands,  &c. 
-   Upon  this  evidence  the  cause  was  mainly  decided. 

The  plaintiff  had  judgment  for  the  amount  of  his  claim 
against  the  executor,  to  be  paid  out  of  HalPs  estate.  The 
executor  appealed. 

Dunbar  and  FFtnn,  for  the  plaintiff,  contended,  that  the 
record  and  decree  of  the  Chancery  Court  of  Kentucky  was 
conclusive  evidence  pf  the  plaintiff's  demand,  and  the 
judgment  of  the  Court  of  Probates  was  correct 'in  receiving  it 
as  such. 

2.  It  is  urged  that  it  is  not  conclusive,  because  the 
executor  of  John  Hall,  deceased,  was  not  served  with 
process,  and  could  not  be,  as  he  resided  in  this  state.  The 
proceeding  in  chancery  appears  to  have  been  commenced 
before  the  death  of  Hall,  and  afterwards  revived  against  his 
executor.  The  decree  states,  and  i  t  is  so  entered  on  the  record, 
that  the  parties  appeared  by  their  attorneys  ;  consequently  the 
defendant  was  represented,  and  appeared  by  counsel. 

3.  If  the  forms  of  law  in  Kentucky  have  been  pursued, 
and  counsel  appeared  for  all  the  parties,  the  judgment  or 
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WmmrumSHn.  decree  obtained  there  agaimt  Hall's  executor,  cannot  be 
Oct^f^f  ^936.   inquired  into  here,  unleflts  it  be  impeached  as  fraudulent,  &c. 

wAmKKii  1  Starkie  an  Evidence,  215-16,  and  the  note$. 
HALL?'xx'B.  ^»  I^  ^  unnecessary  that  counsel  should  have  appeared  by 
actually  filing  pleas,  &c.  It  is  sufficient,  if  it  appears  from 
the  minutes  of  the  court,  that  the  party  was  represented  by 
counsel.  The  mode  of  pleading  differs  in  the  diflerent  states, 
and,  in  some  cases,  a  plea  is  put  in  ore  tmut.  Starkie  on 
Eridence,  SI 5. 

Judge  Bcyce,  for  the  defendant. 

1.  The  record  and  decree  from  Kentucky  can  have  no 
efiect  here.  It  shows  on  its  face,  that  John  Hall,  deceased, 
had  first  appeared  and  filed  a  cross  bill,  but  that  all  proceed- 
ings had  been  discontinued  as  to  him,  and  this  19  an  attempt 
to  revive  it  against  his  executor,  who  never  did  appear,  either 
in  person  or  by  counsel. 

2.  The  executor  deriving  his  authority  as  such  here, 
could  not  be  sued  in  a  foreign  jurisdiction.  But  even  if  he 
could,  he  never  was  cited  or  appeared.  It  is  admitted,  and 
shown  in  the  record,  that  the  only  notice  ever  given  was 
publications  in  a  newspaper  in  Kentucky,  calling  on  him  to 
appear  and  answer.  This  he  never  saw ;  and  the  first  intel- 
ligence he  had,  was  the  record  and  decree  now  sued  on. 

3.  It  is  a  universal  rule,  that  a  judgment  rendered  in 
another  state  must  be  considered  as  a  foreign  judgment, 
except  as  to  the  manner  of  proving  it,  and  is  only  primAfaeie 
evidence  of  the  debt.  But  this  principle  is  predicated  on  the 
fact  that  the  party  was  cited,  bad  notice,  or  had  actually 
appeared ;  for  it  is  expressly  decided,  that  a  judgment  by 
attachment  in  another  state,  or  a  proceeding  m  rem,  when  the 
party  is  out  of  its  jurisdiction,  is  not  even  primA  facie  evidence. 
Such  a  judgment  or  decree  is  per  «e  of  no  effect  IS  JoinMN, 
192,  205  et  seq. 

4.  Judgment  was  erroneously  given  for  the  plaintiff  in  tlus 
case,  as  there  was  no  other  evidence  to  support  the  demand, 
but  the  decree  of  the  Chancery  Court  of  Kentucky.  It 
ought,  therefore,  (o  be  reversed. 
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BuUardy «/.,  delivered  the  opinion  of  the  court.  wwmis  Dmt. 

The  appellee  in  this  case  filed  an  opposition  to  the  tableau    October,  isse. 
of  distribution  presented  by  the  defendant  and  appeUant,  as       wamek"^ 
executor  of  the  last  will  of  John  HalL  deceased,  on  the  ^-   ^ 

kill's  wx*tu 

ground  that  the  executor  had  omitted  to  place  him  on  the 
tableau  as  a  creditor  of  the  estate.  The  opposition  filed,  sets 
forth  other  grounds  not  necessary  now  to  notice.  He  alleges 
that  he  is  a  creditor  of  the  estate,  as  evidenced  by  a  judg- 
ment  rendered  in  his  favor  against  the  executor,  in  the 
Circuit  Court  of  Scott  County,  in  the  commonwealth  of 
Kentucky. 

The  defendant,  ajfter  setting  up  an  exception  to  the  mode 
of  proceedings,  by  way  of  opposition  to  the  tableau,  which 
has  not  been  noticed  in  the  argument,  answered,  by  denying 
that  the  judgment  in  question  has  the  authority  of  the  thing 
adjudged  against  him,  or  against  the  estate  administered  by 
him.  .  He  further  alleges,  that  if  any  such  obligation  as  that 
declared  on  in  the  Court  of  Kentucky  ever  existed,  it  was 
extinguished  by  confusion,  John  Hall,  the  obligor,  being 
heir  of  John  Hall,  senior,  for  the  benefit  of  whose  estate  it 
was  contracted ;  that  the  payment  of  no  part  of  that  obliga- 
tion could  be  coerced,  until  after  a  partition  of  the  estate  of 
John  Hall,  senior ;  and,  finally,  that  if  any  sura  was  ever  due, 
the  action  is  barred  by  prescription. 

The  principal  question  which  has  been  discussed  in  this 
court,  is,  whether  the  judgment  in  the  court  of  Kentucky  be 
conclusive  upon  the  defendant  as  a  party  to  those  proceed- 
ings.    This  court  has  recently  recognized  the  well  settled  obtain^  iiumo- 
doctrine,  that  a  judgment  rendered  in  another  state  is  not  !^^  '•■*®»  ^^*J 
conclusive  evidence  against  the  defendant,  unless  it  appear  puty     against 
that  he  had  been  served  with  process,  or  had  otherwise  rendered     was 
appeared.    Without  such  service  or  appearance  the  judgment  ^fj  ^^p^ 
is  ivot  to  be  deemed  valid.     Patterson  vs.  MayfieUPs  cwratoTf  ees8,aiMididiiot 
ante  220.     1  KenCs  Commentaries,  261,  and  JSTotes.  ws^ir not^ 

This  question  must    be   settled    by    inspection  .  of   the  \^  ^J"^  ^'•* 
transcript  adduced  as  evidence  in  the  cause.     Prom  this 
record  it  appears  that  the  defendant  is  a  citizen  of  Louisiana ; 
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Wim«vDi»r.  that  no  peiBonal  semce  of  process  was  ever  made  on  him, 

Odt^fi^^   and  that  he  filed  no  answer  to  the -bill  in  chancery.     PublU 

wABBw      cations  appear  to  have  been  made  in  a  newspaper  published 

■Au?*iz'B.    ^°  Kentucky,  but,  it  is  not  shown,  that  the  defendant  had 

any  knowledge  of  them. 
Eipeniriien  the  It  has  been  Contended,  that  the  statement  on  the  records 
that  the  ptftiM  <>'  the  court,  that  the  parties  appeared  by  their  attorneys,  is 
S'^^rttonJ^^  sufficient  to  show  that  the  defendant  appeared.  Whatever 
inmwitioehan- weightwe  might  think  such  a  recital  entitled  to,  if  there 
■Ss,  the^  r^  were  no  other  parties  but  the  one  now  before  the  court,  we 
***^  *"?ntiSl  ^^^  ^^  opinion  that,  it  is  entitled  to  little  consideration,  when 
eient  evidenoe  it  appears  by  the  record,  that  there  were  other  parties  who 
in  thia,  when^it  had  auswercd  to  the  bill,  and  were  regularly  before  the  court 
JJ^^JJJ^*^^  But  the  decree  pronounced  in  the  case  repels  any  presump- 
ties,  and  when  tion  which  arises  from  the  above  statement.  The  court  say, 
preMiyatatesthe  that  notwithstanding  the  publication  of  notices,  the  defend- 
^IrTim^-  ant,  MulhoUan,  bxeculor  of  J.  Hall,  deceased,  had  wholly 
dent)  had  wfaoUy  failed  to  enter  his  appearance,  agreeably  to  law  and  the  rules 
hit  aDnearanoe  of  the  court.  The  bill,  amended  bill,  and  bill  of  revivors, 
and^  ruksiM^  Were  therefore  taken  as  confessed  against  all  the  parties  who 
«wrt;  notwiA-  had  failed  to  appear  and  answer. 

eation'^of  notiee  It  has  been  further  contended  by  the  appellee,  that  the 
to^piSmSu'i**  judgment  recovered  in  Kentucky  against  the  heirs  of  the 
hiUs  were  there-  defendant's  testator,  who  were  duly  cited,  was  against  them 

tore     tal^ffn    as 

confa&aL  foT  a  debt  of  the  ancestor,  and  therefore  was  a  good  and 

valid  claim  against  his  succession,  and  could  not  be  opposed 
by  the  executor. 
This  eonrt  is  ^^  ^1*0  uot  prepared  to  say,  that  a  judgment  rendered 
sa*  S[?*^d^  against  the  heirs  for  a  debt  of  the  ancestor,  is  conclusive  upon 
mcnt  rendered  the  executor.  if  this  Were  true,  without  restriction,  it  would 
for  a  debtV  die  be  in  the  power  of  heirs,  by  collusion  with  pretended  credit- 
duSi^upon^e  ^^  ^^  defeat  the  payment  of  debt^  justly  due,  and  the 
teeeotor.  distribution  of  the  assets,  according  to  a  tableau  which  the 

Court  of  Probates  alone  has  authority  to  sanction.  In 
presenting  a  tableau,  the  executor  represents  all  the  creditors 
named  in  it,  and  it  will  not  be  pretended  that  such  a  judg- 
ment is  conclusive  against  other  creditors.  But  even  if  a 
final  judgment,  pronounced  by  a  court  having  jurisdiction. 
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were  conclusive  agaiDst  the  executor  and  other  creditors,  it  wxarBiur  Dist. 
appears  to  us,  that  the  judgment  or  decree  pronounced  in  the    October,  ism. 
court  of  Kentucky  is  not  shown  on  the  face  of  the  record  to    ^^rovrxnAL, 
be  final,  even  against  the  parties.     In  the  concluding  part  of         '^^ 
the  decree,  the  court  says:   ^^but  by  consent  of  the  com- 
plainant, leave  is  given  the  defendants,  at  the  next  term  of 
this  court,  to  show  cause,  if  any  they  can,  to  set  aside  this 
decree,  and  the  court  reserves  to  itself  full  power,  upon  cause 
being  shown  at  next  terra,  to  set  aside  this  decree."    The 
decree  appears  to  have  been  pronounced  on  the  18th  of  June, 
1831,  and  on  the  2dth  of  the  same  month,  ten  days  after  its 
rendition,  the  transcript  in  the  record  was  made  out  and 
certified  by  the  clerk.     It  ia  clear,  that  at  the  time  the  copy 
was  furnished,  something  more  was  required  to  be  done, 
before  the  decree  could  have  any  effect,  and  it  was  still 
under  the  control  pf  the  court  as  a  judgment  tim. 

We  are  therefore  of  opinion,  that  the  Court  of  Probates 
erred,  in  sustaining  the  opposition,  and  directing  the  claim  of 
the  plaintiff  to  be  placed  on  the  tableau. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed,  Ihe  opposition  rejected,  and  that  the  opponent  and 
appellee  pay  the  costs  of  both  courts. 


WOLFE   ET   AL  V8.   JEWETT.- 

APPKAL   PROM  THE   OOUftT  OP  TBE  BIXTB  JVDIOIAL  O18TRI0T,  THB  JQDOB 

TBSRSOP   PRS810IN0. 

The  party  sought  to  be  charged,  may  show  that  he  acted  as  agent  in  drawing 
the  bill  sued  on,  and  in  this  respect  is  to  be  considered  in  the  same  light 
as  showing  a  want  of  consideration,  and  in  either  case  he  is  not  liable. 

A  person  may  draw  as  agent  upon  his  principal  for  a<debt  not  personal  to 
himself,  but  due  by  the  principal  to  the  payees,  without  expressing  the 
agency  on  the  ikce  of  the  bill. 


womt  vr  AL 
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WwTwr  OisT.  ^  ^^  ^'  ^^^  mutt  be  preMDtod  for  •coeptance,  at  the  place  specified  on  ite 
October,  1836.        face,  and  duly  proteated  for  non-acceptance,  in  case  no  one  appean  or 

aooepta  it,  and  notice  thereof  given  to  the  drawer. 

If  the  drawee  of  a  bill  cannot  be  found  at  the  place  where  the  bill  states  him 
to  reside,  and  it  appears  that  he  never  resided  there,  or  has  absconded, 
the  bill  is  to  be  considered  as  dishonored. 

This  is  an  action  instituted  on  two  bills  of  exchange,  of 
the  following  tenor  and  amount  each,  to  render  the  defen- 
dant liable  as  drawer,  and  to  recover  the  amount  thereof. 

"Pitchburg,  Oct  H  18S2.'' 
*'  Exchange  for  $1607  ll.*" 

**  Three  months  after  date,  of  this  my  first  exchange, 
(second  of  the  same  tenor  and  date  unpaid,)  pay  to  Messrs. 
Wolfe,  Spies  and  Clark,  or  order,  fifteen  hundred  and  seven 
dollars  and  seventy-seven  cents,  value  received;  and  charge 
the  same,  with  or  without  further  advice,  to  your  humble 
servant."  « IVERS  JEWETT." 

**  To  Messrs.  Merriam  &  Broaddus, 
Merchants,  New-Orleans.'* 
(Endoraed)  '<  Wolfe,  Spies,  and  Clark.'' 

The  following  direction  was  written  on  the  fisice  of  the  bill : 

*^  Notice  of  acceptance  and  pajrment,  to  be  left  at  the 
counting  room  of  E.  Hays,  Esq.,  New-Orleans." 

The  second  bill  was  for  the  sum  of  one  thousand  five 
hundred  dollars,  of  the  same  tenor  and  date,  and  payable  at 
four  months. 

The  plaintiff  alleges,  that  said  bills  were  protested  for  non- 
acceptance,  and  due  add  legal  notice  given  to  the  defendant. 
They  pray  for  judgment  in  the  sum  of  three  thousand  and 
seven  dollars  and  seventy-seven  cents,  with  interest,  and 
eight  dollars  for  protesting  fees,  &c. 

The  defendant  pleaded  a  general  denial,  and  further  states, 
that  the  plaintiff  held  a  note  of  Merriam  &  Broaddus,  due  the 
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17th  October*  1832,  for  two  thousand  nioe  hundred  and  nine  WkotkhbDiit. 
dollars  and  ninety-seven   cents,  payable  in  Boston ;    that    Oa^^*  >8^* 
being  the  agent  of  Merriam  &  Broadus,  at  the  north,  and    woltektal. 
having  no  funds  of  theirs  in  bis  hands  at  the  maturity  of      t^wm. 
said  note,  he  proposed  to  the  holders,  ^o  draw  on  Merriam  & 
Broaddus,  at  New-Orleans,  as  their  agent,  at  three  and  four 
months,  for  the  amount  of  said  note,  which  proposition  was 
accepted,  and  he  gave  the  plaintiffs  the  drafts  in  question, 
and  took  a  statement  from  them,  that  when  said  drafts  were 
paid,  it  should  be  in  full  of  said  note ;  that  he  acted  in  this 
matter  wholly  as  the  agent  of  said  Merriam  &  Broaddus,  a 
finct  well  known  to  the  plaintiffs  at  the  time,  and  is  not  per- 
sonally liable,  &c.;  if  he  ever  was  personally  liable,  he  is 
released  by  the  neglect  of  plaintiffs  to  have  said  drafts  pre- 
sented, acceptance  and  payment  made  in  proper  form,  and  at 
the  proper  time  and  place,  as  well  as  his  neglect  to  have  them 
protested  for  non-acceptance  and  non-payment,  and  further 
that  he  never  received  any  consideration  for  said  drafts. 

Upon  these  pleadings  and  issues  the  parties  went  to  trial. 

The  two  drafts  sued  oo,  were  protested  for  non-acceptance 
at  Alexandria,  the  5th  November,  1832.  The  notary  states^ 
that  at  the  request  of  R.  C.  Hynson,  holder  of  said  drafts,  he 
went  to  J.  W.  Broaddus,  one  of  the  firm  of  Merriam  & 
Broaddus,  in  Alexandria,  and  presented  them  to  him,  and 
demanded  of  him  to  accept  them,  to  which  he  replied  he 
would  not,  &c. 

The  following  letter  from  the  plaintiffs  to  their  attorneys 
in  Alexandria,  was  produced  in  evidence  : 

«  New-York,  Nov.  24,  1832.'* 
*^By  recommendation  of  our  freind,  we  enclose  you  two 
notes  of  Messrs.  Merriam  &  Broaddus,  of  your  place,  for 
collection,  viz  :" 


**  One  note,  dated,  Oct.  14,  1831,  at  12  >  Agggg  pjq 
months,  payable  in  Boston,  in  our  favor,  for     > 

«  One  note,  dated,  Oct.  16,  1831,  at  12  >  jgj^  ^^ 
months,  in  favor  of  Clark  &  Doubleday,  for      J 

$4824  01 
49 
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Wmnwa  Di«T.  **  These  notes  yoti  will  perceive  are  both  past  doe,  and  were 
Ortoter,  1836.  protested  for  non-payment.  A  few  days  before  the  above 
woLVB  XT  ▲£.  notes  became  due,  Gren.  Ivers  Jewett,  of  Filchburg,  Massa^ 
ehusettSy  agent  of  Merriam  &  Broaddus,  proposed  to  give  his 
drafts  on  those  gentlemeni  at  four  months,  for  the  above 
.  notes,  as  be  said  they  had  not  provided  funds  for  them,  and 
they  would  not  be  paid  at  maturity,  Not  having  heard  any 
thing  from  Merriam  &  Broaddus,  and  Gren.  Jewett  being 
reputed  worth  some  property,  we  agreed  to  receive  the  drafts^ 
but  took  care  not  to  give  up  the  original  notes  ot  Merriam  & 
Broaddus,  herein  enclosed. 

^  We  received  two  drafts,  one  at  three,  and  the  other  at 
four  months.  These  drafts  were  all  remitted  to  J.  H. 
Field  k,  Co.,  New-Orleans,  for  acceptance  by  Merriam  fc 
Broaddus,  or  their  agent.  Mr.  Merriam  was  lying  ill  of  a 
fever  on  their  arrival,  and  died  a  day  or  two  afterwards. 
Their  agent  refused  to  accept  them,  on  which  Field  & 
Co.  forwarded  the  drafts  to  Alexandria,  for  acceptance  by 
Mr.  Broaddus,  since  which  we  have  not  beard  from  them, 
but  presume  of  course  they  have  not  been  accepted,  as  we 
understood  Mr.  Broaddus  was  absent  in  Virginia,  or  there  at 
the  Springs  on  account  of  ill  health.  Within  a  few  days 
Geo.  Jewett,  the  drawer  of  these  drafts,  has  failed,  and 
made  an  assignment  of  his  property,  and  has  passed  through 
this  city  on  his  way  to  Alexandria,  as  is  reported  here,  to 
get  possession  of  Merriam  &  Broaddus's  property  ;  and  ki 
case  he  succeeds  we  shall  fare  badly,  as  Jewett's  faitefe  is 
said  to  be  a  bad  one.  You  will  perceive  that  those  drafts 
were  received  on  the  proposition  of  Gren.  Jewett,  and  that 
Merriam  &  Broaddus  had  no  agency  in  the  transaction,  of 
course  there  was  no  extension  of  time  granted  to  them,  and 
the  drafts  not  having  been  accepted,  the  recovery  of  them 
will  not,  we  presume,  be  any  obstacle  to  your  enforcing 
immediate  payment  of  the  original  notes,  now  enclosed  to  you. 
^^  We  have  been  thus  particular,  that  you  may  AiHy 
understand  the  whole  transaction.  We  hope  these  notes 
will  reach  you  before  the  arrival  of  Gten.  Jewett,  and  that 
you  will  be  able  to  attach  the  property  of  Merriam  &  Broad* 
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du^  &c.    You  will  see  the  ease  is  desperate,  and  reqidres  WmtbesDibt. 
immediate  atteotion  and  prompt  action;    We  depend  on  your   Ocf^f^^^^s^- 

exertions.''  ^om  n  al. 

**  WOLFE,  SPIES  &  CLARK." 

**  P.  S.  When  we  receive  the  drafts  we  will  forward  them 
to  you." 

'^  Messrs.  Rioo  and  Winn,  Alexandria,  Louisiana." 

It  was  admitted  that  Merriam  &  Broaddus  resided  at 
Alexandria,  doing  business  as  merchants  at  the  time  of  their 
death.  That  the  ixotes  for  which  these  drafts  were  given 
were  presented  with  an  oppoeiton  by  the  plaintifib,  to  the 
tableau  of  distribution  of  the  estate  of  Merriam  &  Broaddus. 
.  The  district  judge  was  of  opinion,  the  defendant  was  liable 
for  the  amount  of  the  drafts  sued  on.  From  judgment  ren* 
dered  against  him,  the  defendant  appealed. 

Whrn,  for  the  plaintiff 

1 .  This  is  a  suit  instituted  on  two  bills  of  exchange^  drawn 
by  the  defendant  in  his  individual  capacity,  and  which  were 
duly  protested  for  non-acceptance,  by  the  drawees.  The 
defendant  is  therefore  liable  to  the  plaintiflis  for  the  amount 
of  said  bills,  interest,  and  damages. 

S.  The  defendant  agreed  with  the  plaintiflb  to  give  him 
these  bills,  for  the  purpose  of  meeting  the  notes  of  Merriam  & 
Broaddus,  then  due.  The  agreement  is  therefore  valid,  and 
binding,  and  for  a  good  and  legal  consideration. 

S.  The  further  time  of  three  and  four  months  was  given 
to  the  defendant  to  pay  off  these  notes,  in  consequence  of  his 
engagement,  resulting  from  the  drafts  sued  on. 

4.  These  drafts  were  regularly  protested  for  non-accept- 
ance, at  Alexandria,  where  the  drawees  'resided.  The 
memorandum  on  their  face,  to  be  presented  at  the  counting 
house  of  E.  Hays,  in  New-Orleans,  was  a  mere  direction,  and 
not  of  the  essence  of  the  contract  resulting  from  the  written 
instruments,  it  wa»  consequently,  unnecessary  to  present 
tbem  thsre  for  payment.  ChiUy  an  JSUb,  SS6.  S  Johmnf^ 
€u9e$,  71. 


JBWntT. 
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WuTBBv  Dm.      5.    There  was  no  necesedty  for  protest  and  notice    of 
Ocf9^ti9s^»   non-payment,  when  the  bills  were  regularly  protested  for 
non-acceptance.     This  would  have  been  nugatory.      Chiitf 
m  BiUi,  299.     4  Johnson's  Reports,  148,  SOO,  S94. 

6.  If  the  drawee  cannot  be  found,  or  has  absconded,  the 
bill  is  considered  as  dishonored,  and  no  inquiry  or  demand 
is  necessary.  But  in  this  case,  the  drawees  never  resided  ia 
New-Orleans,  and  no  demand  was  necessary  to  be  made 
there.     Chittgy  212. 

Dunbar,  for  the  defendant,  contended,  that  he  was  not 
bound  personally,  as  drawer  of  the  bills  sued  on.  The 
evidence  and  facts  of  the  case,  fully  showed  that  he  drew  as 
agent  of  Merriam  &  Broaddus,  and  with  a  view  to  protect 
their  interests  and  credit 

2.  A  parly  who  appears  as  drawer  to  a  bill,  may  show  by 
legal  evidence,  that  he  drew  as  agent,  and  not  as  principal. 
This  may  be  shown  in  the  same  manner,  and  on  the  same 
principle,  as  want  of  consideration.  See  the  case  of  Krumbo/ar 
vs.  Ludelmg,  3  Mfartm,  641. 

3.  There  was  no  legal  demand,  and  protest  for  non-accept- 
ance. When  it  was  ascertained  that  Merriam  &  Broaddus 
had  no  agency  or  establishment  in  New-Orleans,  and  when 
no  acceptance  could  be  had  there,  or  was  refused,  the  dra&  \^ 
in  question  should  have  been  duly  protested  for  non-accept- 
ance, and  notice  given  to  the  drawer.  3  Kenfs  Commmtor- 
riesy  82. 

BuUardy  J.,  delivered  the  opinion  of  (he  court. 

This  is  an  action  by  the  payees  against  the  drawers  of  two 
bills  of  exchange,  on  the  usual  allegations  of  protest  for 
non-acceptance,  and  due  notice  to  the  defendant. 

The  defence  set  up  is :  Fbrst,  That  the  defendant  drew 
the  bills  as  the  agent  of  Merriam  &  Broaddus,  on  whom  they 
were  drawn,  and  who  were  at  the  time  indebted  to  the 
plaintiflfs  in  the  same  amount  by  notes,  and  that  the 
plaintifls  well  knew  that  he  was  agent,  and  dealt  with  him 
in  that  character ;  Second,  That  the  bills  were  not  presented 
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in  due  time  and  at  the  proper  place,  for  acceptance,  and  that  WssrsBirDitT. 
due  notice  of  their  dishonor,  was  not  given  to  the  defendant    October,  i836. 
as  drawer.  wours  it  al. 

It  is  not  contested,  that  the  consideration  for  which  the  n^m. 
bills  in  question  were  drawn,  was  a  pre-existing  debt  of 
Merriam  &  Broaddus  due  to  the  plaintiffs,  and  that  the 
drawing  of  the  bills  was  not  to  be  considered  as  a  novation  of 
that  debt.  It  is  equally  clear,  that  Jewett  was  known  to  the 
plaintiffs  as  the  agent  of  that  house,  and  it  is  not  pretended 
that  he  personally  owed  the  plaintiffs  any  thing  at  that  tirae. 
The  only  question  therefore,  under  this  part  of  the  case,  is 
whether  both  parties  understood  at  the  time,  that  Jewett,  by 
drawing  the  bills,  without  expressing  his  capacity  as  agent, 
intended  to  render  himself  personally  liable  to  the  plaintiffs, 
in  the  event  of  their  dishonor.  In  a  letter  of  the  plaintiffs 
to  their  attorney,  remitting  the  original  notes  of  Merriam  &  . 
Broaddus  for  collection,  they  say,  *^  a  few  days  before  the  above 
notes  became  due,  Gen.  Ivors  Jewett,  of  Fitchburg,  Massachu- 
setts, agent  of  Merriam  &  Broaddus,  proposed  to  give  his  drafts  , 
on  those  gentlemen,  at  four  months,  for  the  above  notes,  as  he 
said  they  had  not  provided  funds  for  them,  and  they  would 
not  be  paid  at  maturity.  Not  having  beard  any  thing  from 
Merriam  &  Broaddus,  and  Gen.  Jewett  being  reputed  worth 
some  property,  we  agreed  to  receive  the  drafts,  but  took  care 
not  to  give  up  the  original  notes,  &c."  The  counsel  for  the 
plaintiffs  contends,  that  although  they  knew  Jewett  as  the 
agent  of  Merriam  &  Broaddus,  yet  the  expressions  in  this 
letter  clearly  evince  their  intention  to  hold  him  personally 
liable  on  these  bills  of  exchange.  In  cases  of  this  kind  the 
inquiry  should  be,  what  had  the  plaintiffs  reason  to  believe 
was  the  intention  and  understanding  of  the  defendant,  rather 
than  what  was  their  intention,  which  was  not  disclosed  at 
the  time.  He  was  the  avowed  and  acknowledged  agent  of 
their  debtors,  and  proposed  to  draw  on  his  principals  for  the 
amount  of  a  debt  of  theirs,  then  about  to  fall  due.  That 
proposition  was  accepted  by  the  plaintiffs,  and  it  is  now  con- 
tended, that  the  defendant  having  signed  the  bills,  without 
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Wunmif  DiiT.  eicpresMng  on  their  face  his  capacity  as  agent,  intended  lo 

^^^**^*  '*''^-   make  himself  personally  responsible. 

woLTB  BT  AL.       Wc  find  it  dlfficult  if  not  impossible  to  distinguish  this  case 

nwnr.      '^om  th|Lt  of  Krumbaar  vs.  Ludeling,  3  Martin,  640.j»  In  that 

The     party  <^CL^  ^^e  court  said,  **  the  attempt  of  Ludeling  to  show,  thai 

^hamd  *^  m^  ^®  actcd  merely  as  agent  for  the  Amelungs,  in  drawing  the 

■how  that    he  bill  on  which  this  suit  is  commenced,  can  be  considered  pro- 

in  drawing^e  p^rly  in  no  Other  light,  than  an  offer  to  show  a  want  of  consi* 

!jJ*^?J*J^2J^'u  deration  in  a  written  agreement,  and  that  for  this  reason  he 

to  be  oonndered  is  not  bound  to  fulfil  any  obligation  which  might  otherwise 

as   diowi^g^  a  have  resulted  from  it."    In  both  cases,  the  agents  drew  upon 

V^loa    ud*ui  ^^^^^  principals,  for  a  debt  not  personal  to  themselves,  but  due 

"tbn^fMebeis  by  their  principals  to  the  payees,  without  expressing  their 

.  agency  on  the  face  of  the  bills. 

A  person  may  ,     . 

draw,  as  af^t.  In  relation  to  the  second  ground  of  defence,  to  wit :  that 
pSTfor*  a"debt  ^^^H  supposing  the  bills  to  have  been  drawn  by  the  defendant 
himsetf*but  due  ^°  ^^^  personal  responsibility,  they  were  not  presented  at  the 
by  the  principal  proper  placc,  and  in  due  time,  and  that  due  notice  was  not 
without  ^ressl  given  of  their  dishonor.  It  appears  to  us  clear,  that  the  bills 
mf  the  faoe"o^  ought  to  have  been  presented  at  New-Orleans,  where  they 
the  bill.  were  made  payable,  and  if  not  accepted,  protested,  and  notice 

A  bill  or  note  given  to  the  drawer.  It  is  true  the  drawees  did  not  reside 
ed  for  ^aoceptl  there,  but  at  Alexandria ;  but  it  is  a  general  rule,  that  if  the 
■^ifie^**^on^iu  drawee  of  a  bill  cannot  be  found  at  the  place  where  the  bill 
faee,  and  duly  etates  him  to  reside,  and  it  appears  that  he  never  resided 
non-aoeeptanoeT  there,  or  hss  absconded,  the  bill  is  to  be  considered  as 
l^pS;  "cJ '.:;:  d«honored.     CAtt«y,21S. 

oepts  it,  and  no-  {q  the  same  letter  of  the  plaintiflEs,  above  referred  to,  they 
enu)  the  drawer?  say,  ^  these  drafts  were  all  remitted  to  James  H.  Field  &  Ca 

If  the  drawee  Ncw-Orleaus,  for  acceptance,  by  Merriam  &  Broaddus^  or 
^  found  aT^i^  ^^^'^  agent.  Mr.  Merriam  was  lying  ill  of  a  fever  on  their 
piaee  where  the  arrival,  and  died  a  day  or  two  afterwards.     Their  agent,  Mr, 

bUl  states  him  to  V.        .  .  ,  .   .      »*  t^.   i ,  7  ^ 

reside,   and   it j  refused  to  accept  them,  on  which,  Messrs.  Field  &  Co. 

!^^^  resided  forwardcd  the  drafts  to  Alexandria,  for  acceptance  by  Mr. 
^««j  or  has  ab-  Broaddus.** 

ieonded,  the  bill        ^,  .      .  ,.    .  i     .     •  i  4.    ■         i   .     .^ 

is  to  be  consid-  Tbis  IS  a  disUoct  adnussiou,  on  the  part  of  the  plamtiflB, 
er^as  ui  o-  ^|^^^  ^^^  ^^  ^^^  partners  was  in  New-Orleans  at  the  time  the 

bills  arrived,  and  that  they  had  an  agent  there,  to  whom 
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they  were  presented,  and  yet  no  protest  was.made,  and  no  WenTBvsrDisr. 
notice  was  given  of  their  dishonor,  but  they  were  forwarded    Qcfo^gr,  isaa. 
to  Alexandria,  where  they  were  not  made  payable,  and  branukr  vr  al 
where  the  drawer  never  engaged  they  would  be  accepted. 


tw. 
cvsATaii.  arc. 


We  are  therefore  of  opinion,  that  the  defence,  is  sustained 
on  both  grounds,  and  it  is  ordered,  adjudged  and  decreed, 
that  the  judgment  of  the  District  Court  be  annulled,  avoided 
and  reversed,  and  ours  is  for  the  defendant,  with  costs  in 
both  courts. 


BRANDER  ET  AL.   V8.   FLINT,   CURATOR,   See. 

APPS&L   mOM   THE    COURT   OP  PROBATES   FOR   THK    PARISH   OV   RAPIOKS. 

The  plaintillb,  on  an  aflldavit  of  one  of  their  attorneys,  applied  for  a 
continuance,  on  the  ground  that  he  was  advised  the  testimonj'  4>f  a 
eevtain  witoeM  was  material,  whose  endence  could  not  be  procured  in 
time  by  reasonable  diligence ;  that  he  was  in  hopes  to  sakain  the  charge 
of  tnalversation  in  office  against  the  defendant,  by  this  witness  and  otkeiB, 
^c:  HM,  that  the  affidavit  was  insufficient,  as  the  atteniey  did  net 
swear  to  his  beHef  of  the  materiality  of  the  eTidence,  nor  that  he  expeeta 
to  prove  the  facts  alleged,  or  satisfy  the  court  that  the  testimony  of  the 
absent  witnesses  will  be  produced  at  the  next  term,  or  by  whom  he  is  ^ 
advised  of  these  matters,  and  that  he  hopei^  bat  does  not  swear,  that  he 

I 

expects  or  will  be  able  to  prove  his  allegations. 

This  is  an  opposition,  on  the  part  of  the  plaintifis,  to  the 
re-appointment  of  a  curator  of  a  vacant  estate. 

The  defendant,  as  curator  of  the  vacant  succession  of 
Merriam  &  Boaddus,  filed  a  provisional  tableau  of  his  admin- 
istration, and  prayed  for  the  prolongation  of  bis  terra  for 
another  year. 
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WMTsuOiar.      The  plaiotiffs  opposed  the  tableau,  oo  yarioua  grounds, 

Of'f'^*  ^^'^'    and  especially  the  re-appointment  of  the  curator.      They 

BmAVDSB  n  AL.  allege,  that  they  are  creditors  of  the  succession  he  adminis- 

r^^^        ters  to  a  large  amount,  and  that  he  has  been  guilty  of 

cvBATOB,nc.   malversation  in  office,  in  appropriating  the  funds  of  the 

estate  to  his  private  use ;  that  he  has  kept  no  bank  book,  to 

show  that  the  funds  are  deposited  in  bank,  as  is  required  by 

law.     They  pray  that  his  application  be  overruled,  and  that 

he  be  removed  from  office,  &c. 

On  the  day  fixed  for  the  trial  of  the  cause,  the  counsel  for 
the  plaintiffs  tnoved  for  a  continuance  on  the  affidavit  of  one 
of  their  attorneys,  stating  "that  he  is  advised  that  Thomas 
Barrett,  of  New-Orleans,  is  a  material  and  competent  witness 
for  the  plaintiffs ;  that  his  testimony  could  not  be  procured  at 
this  term,  since  the  filing  of  the  opposition,  by  any  reasonable 
diligence ;  that  he  hopes  to  sustain  the  charge  of  Mr.  Flint 
having  appropriated  the  funds  of  the  estate  of  Merriam  & 
Broaddus  to  his  own  private  uses,  by  the  testimony  of  the 
said  Barrett,  and  other  evidence.  The  other  evidence,  as 
affiant  is  admed^  would  not  be  material  without  the  evidence 
of  Barrett,''  &c. 

This  application  was  overruled,  and  the  continuance 
disallowed  by  the  court. 

The  defendant  was  then  permitted  to  file  an  amended  and 
supplemental  tableau  and  account  of  his  administration,  in 
obedience  to  an  order  of  court,  and  on  a  renewal  of  his 
request,  he  was  re-appointed  curator  for  another  year.  From 
this  judgment  of  the  Court  of  Probates  the  plaintiffs  appealed. 

Wmn  and  JJorry,  for  the  plaintiflb. 

DunboTf  contra. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  only  question  which  this  case  properly  presents  for 
our  solution  is,  whether  a  continuance  was  properly  refused 
in  the  court  below. 
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The  appellee  having  filed  his  account  of  administralion,  Westxrh  Dist. 
which  appeared  satisfactory  to  the  Court  of  Probates,  prayed    Qg^^r,  uaa. 
for  a  prolongation  of  his  term  for  another  year,  on  the  ground  bua^idkr  st  al. 
that  he  had  not  fiilly  administered,  and  that  the  interest  of        funt, 
the  estate  required  an  extension  of  his  term.     The  appel-   cubator,btc. 
lanta,  creditors  of  the  estate,  opposed   his  prayer,  on  the  on^n\Sd«vitof 
allegation,  principally,  that  he  had  appropriated  the  funds  of  one  of  their  at- 
the  estate  to  his  private  use,  and  pray  that  he  may  be  for°^r'eou^Da- 
dismissed  from  the  curatorship.  g^^d/Lt^l 

One  of  the  attorneys  of  the  opposing  creditors  made  oath,  ^m.  a^ivised  the 
that  he  was  ttdvised  that  Thomas  Barrett,  of  New-Orleans,  certain  witness 
was  a  material  and  competent  witness  on  the  part  of  the  Zhoae  "vidence 
opponents ;  that  his  evidence  could  not  have  been  procured  «o"W  not  be 
since  the  filing  of  the  opposition  by  any  reasonable  diligence ;  h^  reasonable 
that  he  hopes  to  sustain  the  charge  of  Mr.  Plint  having  he'SSs^tn  f^ 
appropriated  the  funds  of  the  estate  to  his  private  uses,  by  ^^  sustain  ^e 
said  Barrett  and  other  evidence.  The  other  evidence,  the  versaUon  in  of- 
affiant  is  advised,  would  not  be  material  without  the  evidence  defend",  by 
of  Barrett ;  that  the  affidavit  is  not  made  for  delay,  but  to  Jjjhe^'^°* Vc"*^ 
effect  the  ends  of  justice,  and  that  the  opponents  are  absent  ^«^  that  the 

^        ^,  .  ,  aflidayitwas  in- 

Irom  tne  pansn.  sufficient,  as  the 

We  are  of  opinion  that  this  affidavit  did  not  set  forth  JJJ^^o'^huSt* 

sufficient  legal  grounds  for  a  continuance ;  the  attorney  does  fi^.of  the  mate- 

1  .    .    1    ..   1.  L  1.        ^  .  -I  "«%  of     the 

not  swear  to  his  belief  of  the  materiality  of  the  evidence,  nor  eyidenee,     nor 

that  he  expects  to  prove  the  facts  alleged ;  nor  does  he  satisfy  {o  prove  tSSets 
the  court  that  the  testimony  of  the  absent  witness  will  be  *'K^«^'®''"*?^ 

ly  the  court  that 

produced  at  the  next  term  of  the  court;  nor  does  he  state  by  the  testimony  of 
whom  he  is  inforraed  or  advised  of  these  matters;  and  he  nelse'^tui  ^e 
hopes  to  sustain  the  char&^e  of  malversation,  but  does  not  produced  at  the 

'^  °  '  next  term,  or  by 

swear  that  he  expects  or  believes  he  will  be  able  to  do  so.  whom  he  is  ad- 
1  Martin^  JV.  &,  343.     4  Ibid,,  127.     3  Ibid.,  293.  ^tim'^Ld^hTt 

he     Aojhet,    but 
does  not  swear, 

It  \8y  therefore,  ordered,  adjudged  and  decreed,  that  the  that  he  eocpectt 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs,      to  prove  his^^au 

legations* 
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OctfOMTy  183o« 

BABGOGK  n  AL. 

tit. 
WIUlAXflKrAXb 


BABCOCK,   GARDINER  &  CO.  t>S.   WILLIAMS   ET   AL. 

APPEAL   raOM  THB    COVET  OF  THE  SIXTH   JUDICIAL   DI8TEICT,    THE   JUDGE 

TBEEEOP  PEESIDIMQ. 

The  proceedings  in  a  cause  will  be  stopped,  and  a  continuance  granted  to 
allow  the  representatives  of  a  deceased  plaintiff  to  be  made  parties,  even 
when  the  suggestion  of  his  death  is  made  by  the  defendants'  counsel, 
after  the  evidence  has  been  elosed  and  the  argument  commenced. 

There  are  three  parties  to  a  suit,  which  are  necessary  at  its  inception  and 
progress  to  final  judgment,  viz :  judex  actor  et  reus. 

Even  when  there  are  more  plaintiffs  than  one,  the .  others  not  having 
authority  to  represent  this  one  if  he  dies  during  the  progress  of  the  cause, 
no  valid  judgment  can  be  pronounced,  until  his  heirs  and  representatives 
be  made  a  party  to  represent  him. 

This  is  an  action  instituted  by  Henry  Babcock,  Charles 
Gardiner  and  R.  Watson,  as  commercial  partners,  and 
holders  of  a  promissory  note,  for  four  thousand  five  hundred 
dollars,  drawn  by  W.  P.  Scott,  payable  to  the  order  and 
endorsed  by  H.  G.  Williams  and  others,  negotiable  and 
payable  at  the  bank  of  Louisiana,  at  New-Orleans. 

The  petition  charges  that  .said  note  was  duly  protested  for 
non-payment,  and  notice  thereof  given  to  the  defendants, 
"  Williams  and  others,  as  endorsers.     Judgment  is  prayed 
against  them  in  soUdo^  for  the  amount  of  the  note.   ~ 

The  defendants  pleaded  severally  a  general  denial. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial. 

The  protest  and  certificate  of  the  notary  were  produced  in 
evidence.  It  stated  that  ^  at  the  request  of  Messrs.  Babcock, 
Gardiner  &  Co.,  the  holders  of  said  note,  he,  the  said  notary 
on  the  day  it  became  due,  made  demand  of  payment  of  the 
proper  officer  of  the  bank,  where  the  note  was  made  payable, 
who  answered  the  same  could  not  be  paid  for  want  of  funds 
of  the  drawer." 

The  signatures  were  all  proved,  but  while  the  trial  was  in 
progress,  the  testimony  having  been  gone  through,  and  the 
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case  argued  by  the  plaintiffs'  counsel,  the  counsel  for  the  Wsstkrit  Dm, 
defendant  suggested  the  death  of  Henry  Babcock,  one  of  the    October,  isae. 
plaintiffs,  and  tendered  an  affidavit  of  the  fact,  and  that  the  babcock  r  al. 
information  had  just  been  received.     A  motion  was  made  to 
continue  the  cause,  that  the  repreoentatives  of  the  deceased 
plaintiff  mtght  be  made  party  to  the  proceedings,  before, 
final  judgment.     This  motion  was  opposed  by  the  plaintiffs' 
couDsel,  and  the  motion  overruled  by  the  court,  as  coming 
too  late.     The  decision  of  the  court  was  excepted  to. 

Judgment  being  rendered  in  favor  of  the  plaintiffs  for  the 
amount  of  the  note,  the  defendants  appealed. 

DunboTf  for  the  defendants  and  appellants,  assigned  as 
error,  on  the  face  of  the  record,  that  no  legal  evidence  was 
offered  on  the  trial,  to  show  that  any  legal  or  proper  demand 
was  made  of  the  drawer,  to  fix  the  endorser,  that  the  notary's 
certificate  was  insufficient. 

2.  The  protest  of  the  notary  states,  that  he  demanded 
payment  of  the  proper  officer  of  the  bank  where  the  note  was 
made  payable,  which  is  wholly  insufficient  to  charge  the 
endorsers. 

3.  No  kgal  cause  or  excuse  is  shown  or  given  in  the 
protest,  why  demand  was  not  made  of  the  drawer,  or  of  his 
authorised  agent. 

4.  He  contended  in  argument,  that  a  demand,  and  protest 
for  non-payment,  must  be  made  specifically  and  certain ;  that 
it  was  made  of  the  drawer  or  authorised  agent,  and  not  of 
the  proper  officer  of  the  bank.  Who  is  he  1  It  should  state 
of  whom,  how,  and  in  what  particular  manner  the  demand 
was  made,  in  order  that  evidence  might  be  produced  to  con- 
tradict it,  or  show,  that  it  in  fact  was  not  made  in  the 
manner  specified.  CMtiy  on  BUU,  S34, 396.  GkUty^jr.^  46. 
3  Kenfs  Commentaries,  97.  1  Espifiessey  3.  5  Ibid.,  175.  2 
BlackstOM^s  ReportSy  609.     2  Martin^  JV*.  £f.,  611. 

Winn  and  Spaiddingy  contra,  showed  that  the  demand  and 
notice  of  protest  was  properly  made  of  the  drawer,  by  making 
it  of  the  officer  of  the  bank  where  it  was  made  payable.     It 
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WnmvDiflT.  was  the  business  of  the  drawer  to  have  had  funds  there  to 

Octo^fi^^   pay  the  note,  by  hiraself  or  an  agent.      The  notary  was 

BABcocK  BT  AL.  uot  lu  fact  required  to  make  a  demand  of  any  particular 

wnuiJisxTAL.  person.     It  was  sufficient  if  he  made  it  of  any  person  at  the 

place  it  was  made  payable.     Bayley  an  J?Ub,  28. 

Martioy  J.f  delivered  the  opinion  of  the  court. 
The  proceed-  During  the  trial  of  this  cause,  after  the  evidence  had  been 
wS  be  rtopped,  gone  through,  and  the  plaintiffs'  counsel  had  begun  his  argu- 
MM  *  "tlS"to  "™®"^  ^^®  defendant  suggested  the  death  of  the  plaintiff, 
allow  ihe  rejtfre-  Babcock,  moved  the  court  that  the  proceedings  be  stopped, 
deceased  plain-  And  the  cause  Continued,  to  give  an  opportunity  to  the  repre- 
mrtiei.''*  "eten  Ad^atives  of  the  deceased  to  come  in  and  make  themselves 
when  the  m^  parties.  The  motion  was  supported  by  an  affidavit,  stating 
death  is  made  that  the  death  of  this  plaintiff  had  hot  come  to  the  knowledge 
mt^^  <^unwt  ^^  ^^^  defendant  or  his  attorney,  until  the  testimony  was 
after   the  evi-  closed.     The  motiou  was  opposed  by  the  counsel  for  the 

denee  baa  been 

eioied  and  the  plaintiffs,  nnd  overruled  by  the  court. 

men"d?*  ®°'°'      The  district  judge,'  in  our  opinion,  erred.     Three  parties 
There     are  are  necessary  to  the  inception  and  prosecution  of  a  suit, 

a*«?t.  wwih'are  j****  ^^  **  ^^^'  ^^  ^'*®  present  case  one  of  the  plaintiffs 
neoesMiy  at  its  bas  ceased  to  exist,  dnd  the  two  others  are  without  authority 
|irogreas  to  final  to  represent  him :  the  defendants,  if  judgment  was  given 
^u^^'actm^^a  ctg&iost*  them  in  favor  of  the  surviving  plaintiffs,  would,  not- 
'^^^'  withstanding,  remain  liable  to  the  action  of  the  represent 

there^are  more  tativcs  of  the  deceased.  Their  rights  of  the  latter  cannot  be 
plaintiff!    than  acted  on  Until  they  become  parties  to  the  suit.     The  case 

one,  the  others  '^ 

not  haying  au-  must  be  remanded,  to  afford  the  opportunity  of  this  being 

thori^  to  repre-    « 
sent  this  one,  if  OOUe. 
he  dies  durinr 
the  progress  m 

the  cause,  no  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
canbepronoono-  judgment  of  the  District  Court  be  annulled,  avoided  and 
***J*  ^JUl^^ir*  reversed,  and  the  case  remanded,  with  directions  to  the  court 

ana   represents-  '  ' 

tives  be  made  a  bclow  not  to  procecd  to  trial.  Until  the  representatives  of  the 
sent  him.  ^^^'  doceoscd  plaintiff  be  parties  to  this  suit ;  the  appellees  paying 

the  cost  of  this  appeal. 
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'WanriBvDuT. 


BABCucK  rr  AK. 
BABCOCK,   OARDINEE  Is  CO.  VS.   WELLS   ET   AL.  wbuTxtal. 

ArrXAL   FROM   THK   COURT  OF  TAB   SIXTH   JUDICIAL  DISTRICT,  THE 

JUDGE   THEREOF   FRESIDIMG. 

Where  it  was  suggested,  Rnd  ofiered  to  be  proved,  before  the  tria]  had 
dosed,  that  one  of  the  plamti^s  was  dead,  and  that  the  cause  be 
continued  for  the  representatives  of  the  deceased  plaintiff  to  be  made 
parties,  judgment  will  be  reversed,  and  the  case  remanded  for  this 

I 

purpose. 

This  was  an  action  by  the  plaintiffs,  as  a  commercial  firm,  > 
and  holders  of  a  promissory  note,  made  payable  to  the  order 
of  J.  M.  Wells  and  others,  and  endorsed  by  him  and  them, 
to  render  them  liable  on  their  endorsement. 

The  defendants  severally  pleaded  a  general  denial.  This 
case  is  similar  to  B.  6.  &^  Co.  vs.  Williams  et  al.,  amie..^  394. 

The  notary's  certificate  was  produced  in  evidence,  to  show 
the  demand  of  payment,  protest,  and  notice  to  the  endorsers. 

After  the  trial  had  progressed  near  its  close,  the  defend- 
ants' counsel  suggested  the  death  of  Henry  Babcock,  one  of 
the  plaintiffs,  and  offered  the  testimony  of  a  witness  to  prove 
the  fact ;  and  moved  the  court  to  continue  the  cause,  that 
the  proper  steps  might  be  taken  to  bring  in  the  legal  repre- 
sentatives of  the  deceased  plaintiff,  which  was  opposed  by 
the  plaintiffs'  counsel,  and  the  motion  overruled  by  the 
court,  the  latter  being  of  opinion  the  suit  could  be  carried  on 
by  the  surviving  partners,  or  their  attorneys,  who  were  still 
parties,  notwithstanding  the  death  of  one  of  them. 

Judgment  was  rendered  in  favor  of  the  plaintifis,  and  the 
defendants  appealed. 


Winn  and  Spauldi$igj  for  the  plaintifis. 
Dunbary4:Qntra/ 
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W  vrxur  Dist.      MwrHn^  J.,  delivered  the  opinion  of  the  court 
October,  183ft.       Jq  this  case,  during  the  trial,  the  death  of  one  of  the 
^^^„K       plaintiffs,  Henry  Babcock,  was  suggested  by  the  defendants' 
^  counsel,  and  offered  to  be  supported  by  the  testimony  of  wit- 

■OBtHTBOir.  . 

nesses.    A  motion  was  made  to  continue  the  cause,  until 

Where  it  vas  the  proper  steps  were  taken  for  the  representatives  to  become 

ofl^Sito  *be  parties,  which  was  opposed  by  the  counsel  for  the  plaintiffs, 

Se^^«i*^*hiS  ^^^  overruled  by  the  court,  and  the  cause  proceeded  in,  to 

doted,  that  one  final  iudiTment.     This  case  cannot  be  distinguished  from 

of  the  puuDUffs    -         .,.,i,  1  1../^,  *«T.i«. 

WM  dead,  and  that  just  decided  between  the  same  piamtiffs  and  Wuhams 
eMdnw?"*^for  ^^^  Others.    The  same  judgment  is  to  be  rendered  in  this  as 

the    imMenta-  Jq  th^t  case. 
tiTea  of  the  de* 
eeaaed    plaintiff 

ties.  Judgment  It  is,  therefore,  ordered,  adjudged  and  decreed,  J^hat  the 
•nd  S^'oaS^  judgment  of  the  District  Court  be  annulled,  avoided  and 
nuuided  for  this  reversed,  and  the  case  remanded,  with  directions  to  the  court 
^^^'^^^'^  below  not  to  proceed  to  trial,  until  the  representatives  of  the 

deceased  plaintiff  be  parties  to  this  suit,  the  appellees  paying 

the  costs  of  this  appeal. 


GRAPPE  98.   ROBINSON. 

ATTKJlL  rKOM  THK   OOUftT  OF  THB  SIXTH  JUDICIAL  DI8TE1CT,  THB    JODOI 

THKftBOr  PRB8IDINO. 

Service  of  petition,  as  well  as  citation  of  appeal,  is  required,  or  the  appeal 
will  he  dismissed. 

Elgee,  for  the  appelleci  moved  to  dismiss  the  appeal,  on 
the  ground  that  there  was  no  service  of  the  petition  of 
appeal  accompanying  the  citation.  This  was  a  fatal  defect, 
which  authorized  the  dismissal  of  the  appeal.  7  Louisiima 
JUpartSy  361. 
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Wvmy  cmUra^  moved  for  time  to  have  the  sheriff's  retura  wjutrrii  Dist. 
amended ;  he  expected  the  service  had  been  properly  made,    October,  igae. 
but  omitted  in  the  return.  wells  %t  jii, 

■0O1T*t 


Martin^  /.,  delivered  the  opinion  of  the  court. 

The  dismissal  of  the  appeal  is  prayed  for,  in  this  case,  on  Serviee  of  a 
the  ground  that  there  was  no  service  of  the  petition  of  u oiuUonofap- 
appeal.  Service  of  the  petition,  as  well  as  citation  of  appeal,  ^*\hV*Mp^' 
is  required  by  law.  This  case  cannot  be  distinguished  from  ^iu  be  diBnue- 
that  of  Taliaferro  vs.  King's  heirs,  7  Louisiana  Reports,  361. 

It  is,  therefore,  ordered,  that  the  fippeal  be  dismissed,  with 
costs. 


WELLS   ET   UX.   V8.   SCOTT's   EXECUTRIX. 


APPEAL    FROM     THB     COORT   OF   PROBATES    FOR     THE    PARISH     OF   RAPIDES. 

Where  judgement  is  rendered  for,  or  against  the  wife,  in  which  she  has  a 
separate  interest,  even  when  she  is  sued  as  executrix,  her  husband  must 
be  joined  and  cited  in  the  appeal. 

In  suits  for  a  cause  of  action  relative  to  the  wife's  separate  interests,  both 
husband  and  wife  must  be  made  parties. 

This  is  an  action  against  the  executrix  of  the  succession  of 
the  late  Tht)mas  C.  Scott,  to  compel  her  to  render  an  account 
of  her  administration,  and  for  a  partition  of  the  succession. 

The  plaintiff's  wife  alleges  she  is  one  of  five  children  and 
heirs  of  the  deceased,  and  that  the  defendant  has  been  regu- 
larly qualified  a» executrix  of  her  ancestor's  estate,  and  entered 
upon  the  duties ;  and  further,  that  she  is  the  mother  of  the 
petitioner,  and  four  other  minor  children,  but  has  since  inter- 
married with  John  K.  Elgee,  and  has  been  retained  in  her 
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WifTKurDiiT.  tutorship  by  the  advice  of  a  family  meeting;  that  the 
Qrf»6er,  t8S6.  succession  coneists  principally  of  lands  and  slaves,  and  houses 
wsLURvx.  and  lots  in  Alexandria,  &c.  as  will  more  fully  appear  by 
reference  to  the  inventory,  and  that  a  part  has  beeu  sold  to 
pay  the  debts  of  the  deceased,  of  which  no  account  has  been 
rendered.  She  prays  for  the  rendition  of  an  account,  and 
that  a  pattition  be  made  of  said  succession  among  said  heirs. 

The  executrix  filed  her  answer,  with  an  account  of  her 
administration  annexed,  showing  a  balance  of  four  thousand 
and  eleven  dollars  and  forty-six  cents  in  her  favor,  which 
she  prays  may  be  homologated,  and  judgment  rendered 
therefor.  She  prays  for  the  prolongation  of  her  term  for 
another  year,  and  consents  to  the  sale  of  the  property  and 
partition  of  the  estate. 

The  judge  of  probates  rendered  judgment,  homologating 
the  account,  and  decreeing  the  balance  of  four  thousand  and 
eleven  dollars  and  forty-six  cents,  to  be  allowed  and  paid  to 
the  executrix,  and  that  she  be  continued  in  office  for  the 
further  term  of  one  year,  on  giving  bond  and  security.  The 
plaintiffs  appealed. 

In  the  citation  of  appeal  the  defendant,  as  executrix^  is 
alone  cited,  and  the  appeal  bond  is  executed  to  her  alone. 

Elgtty  for  the  appellee,  moved  to  dismiss  the  appeal, 
because  the  husband  of  the  executrix,  who  was  made  a  party 
in  the  court  below,  was  not  cited  and  made  a  party  in 
this  court.  The  appeal  should  be  dismissed  on  the  authority 
of  the  following  cases :  7  LouMtana  Reports^  112.   9  ibul.,  471 . 

S.  It  is  a  general  rule  and  provision  of  law,  that  the 
husband  must  be  joined  with  the  wife  in  a  suit  against  her. 
Code  of  Practice,  1 18.    Louiriana  Code,  12S. 


Dunbar,  contra,  contended,  that  the  judgment  being  for  the 
executrix  alone,  and  in  that  capacity,  it  was  unnecessary  to 
cite  in  her  husband  in  the  appeal. 

2.  The  appeal  is  taken  against  the  executrix  alone,  in  her 
official  capacity,  and  should  be  so  considered,  and  the  case 
decided  on  in  that  capacity. 
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S.  If  it  should  be  discovered  that  it  is  necessary  to  cite  w»ti«hPiit. 
ID  the  husbandy  further   time  should  be  given  for  that    October^  x^s^. 
purpose.     9  Louisuxna  ReporU^  4n.  uxuvokigo 

ST   Aim 

BuUardf  /.,  delivered  the  opinion  of  the  court.  tb»»xix. 

The  appellee  moves  to  dismiss  the  appeal,  on  the  ground 
that  her  husband  is  not  made  a  party,  nor  cited  as  appellee,  mem  u  reoder- 

It  is  answered,  that  she  is  before  the  court  merely  as  exe-  ^he  ^'^i^fef*"!!! 
cutrix,  and  may  well  appear  without  the  assistance  of  her  ^'>»«*»  the  !»•» 

•'  ■^*  separate     inter- 

husband.  The  118th  article  of  the  Code  of  Practice  pro*  est.  even  when 
vides,  that  in  all  suits  for  a  cause  of  action,  relative  to  the  exeeotrix,  b^ 
wife's  separate  interest,  both  husband  and  wife  must  be  vSlSTwIS'dted 
parties.  In  this  case  the  husband  was  a  party  below,  and  m  the  appeal, 
the  judgment  is  in  favor  of  the  executrix,  for  a  balance  on  ^n  >utu  far  a 
her  account  of  administration.  The  balance  thus  decreed  reUtire  to  the 
to  her,  certainly  does  not  belong  to  the  estate,  and  conse-  J^I^^^^XSt^ 
quently  not  to  the  executrix  in  that  capacity,  but  personally,  husband  and 
The  judgment  became  her  property,  and  when  the  appellants  made  parUes^ 
seek  to  avoid  it,  her  husband  must  be  joined  with  her. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
appeal  be  dismissed,  with  costs. 


DBLIIfONICO  ET  AL  V8,  TRIZZnifB. 

AFFSAli  FROM  TBS  COVET  OV  TBS    SIXTB  JUDICIAL  DISTRICT,    TBI  JVDOB 

or  TBS  8BVSNTB   fRBSIDINQ. 

A  judgment,  for  eren  a  part  of  the  sum  claimed  by  the  plaintiff,  rejects  the 
defendant's  claim  when  it  is  pleaded  in  compensation  and  reconvention. 

If  on  an  examination  of  the  eyidence,  it  appears  no  injustice  has  been 
done,  judgment  will  be  affirmed  with  costs. 
51 


■T  AL. 


40S  CASBS  IN  THE  SUPREME  COURT 

WuTBur  Di«T.      This  18  an  action  for  work  and,  labor,  performed  by  the 

October,  1836.    plaintiffs,  for  the  defendant.   They  allege  that  they  all  three 

muHoinoo     worked  as  mechanics  for  the  defendant,  between  nine  and 

ten  months,  at  the  rate  of  one  hundred  dollars  per  month, 

and  boarded,  and  that  their  work  is  worth  nine  hundred  and 

sixty  dollars,  for  which  they  pray  judgment. 

The  defendant  pleaded  a  general  denial.  He  further 
averred,  that  true  it  was  he  had  hired  the  plaintiflb  to  work 
for  him,  but  that  they  had  imposed  upon  him,  by  represent- 
ing themselves  as  good  workmen,  when,  in  fact,  they  were 
not  so;  that  they  spoiled  his  work,  fell  sick,  lived  and 
boarded  with  him  for  four  or  five  months,  and  he  paid  their 
medical  bills.  He  annexes  an  account  for  advances  and 
payments,  losses,  and  damages,  occasioned  by  the  plaintifls, 
which  he  pleads  in  compensation  and  reconvention. 

The  district  judge,  after  examining  the  respective  accounts 
of  the  parties,  and  the  evidence  adduced,  gave  judgment  for 
the  plaintiffs,  in  the  sum  of  three  hundred  and  sixty  dollars. 
The  defendant  appealed. 

Dunbar,  for  plaintiffs. 

OayoBOy  contra. 

Martmy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  wprk  and  labor  done  at  a  fixed  price. 

A  judgment.  The  defendant  has  pleaded  the  general  issue,  and  that  the 
of  the  ■urn  plaiutifis,  who  represented  themselves  as  good  and  skillful 
2jfi^Sff,  rei^  workmen,  were  absolutely  incapable  of  performing  the  work 
ttie  defendant'*  they  had  Undertaken ;  that  they  spoiled  his  materials,  and 
pleaded  in  eom-  neglected  their  work,  whereby  he  has  sustained  considerable 
S^mii^^on.*"   loss,  which  he  pleads  in  compensation  and  reconvention. 

If,  on  an  ex-      The  plaintiffs  established  their  claim  to  a  considerable 
JJidSJlSTu  ^  part  of  their  demand,  and  had  judgment  for  the  sum  of  three 
i>ean  no  injiuH  hundred  and  sixty  dollars,  which  rejected  the  defendant's 
done,  judgment  claim,  set  Up  in  ^is  pleas,  and  he  appealed. 
wiA  ooJS"^'      The  case  has  been  submitted  to  us  without  argument  or 

points  filed,  and  a  close  examination  of  the  record  has 
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resalted  in  the  conviction  that  no  injustice  has  been  done  Wiwrciiir  Divr. 
to  the  appellant.  October,  t^a^. 


TUC 


It  is,  therefore,  cnrdered,  adjudged  and  decreed,  that  the      rmin^ 
judgment  of  the  District  Court  be  affirmed,  with  costs.  cubatob. 


T0CKER  vs.   PBBBLBS'S   CURATOR. 

APPBAL  FBOM   THB  COUBT  OF  TBB  SIXTH  JDOIOIAI.  DUTBIOT,  THB 

JVDOB   OF  TBB  FIFTH   FEBSIDING. 

A  suit  i«  improperly  diamiased  at  the  firat  term,  because  the  plaintiff  is 
unable  to  produce  certain  documents  originally  annexed  to  the  petition, 
ft)ut  which  are  shown  by  the  affidavit  of  his  attorney  to  have  been  lost, 
and  that  steps  were  taken  to  prove  their  contents. 

The  absence  of  the  documents  annexed  to  the  petition,  affords  no  evidence 
of  their  having  been  taken  away  by  the  plaintiff. 

Criminality  is  never  presumed,  and  the  loss  of  documents  which  have  been 
filed,  may  have  been  caused  by  accident,  or  attributed  to  the  want  of 
care  in  the  person  entrusted  with  them,  rather  than  one  who  had  an 
interest  in  their  preservation. 

This  case  commenced  by  an  injunction.  The  plaintiiflT 
applied  to  the  judge  of  the  sixth  judicial  district,  for  an 
injunction  to*  restrain  and  prohibit  the  defendant  from  acting 
as  curator  of  the  vacant  estate  of  one  H.  H.  Peebles,  deceas- 
ed, and  also  from  selling  the  property  of  the  succession.  He 
alleges  that  he  is  the  owner  of  cerlam  slaves  found  in  said 
succession,  which  he  purchased  in  the  lifetime  of  said 
Peebles,  as  evidenced  by  two  bills  of  sale,  which  he  annexes 
to  his  petition.  , 

He  further  alleges,  that  the  deceased  left  a  will  in  Ten- 
nessee, in  which  he  appointed  an  executor,  which  is  now 
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TVCKIft 


CVBATOB. 


WssniiirDivr.  being  admitted  to  probate  there,  and  that  consequently,  the 
Oct9^tt936-   defendant  is  not  entitled  to  the  curatorship  of  said  estate. 

He  prays  for  aH  injunction  to  prohibit  the  defendant  fron& 
selling  the  property,  as  an  administrator  of  said  estate. 

The  district  judge  was  of  opinion  he  had  no  jurisdiction  of 
the  matters  set  forth  in  the  petition,  except  so  far  as  the 
petitioner  claims  a  right  of  property  in  the  slaves  designaUd, 
An  injunction  was  only  granted  restraining  the  sale  of  the 
slaves,  on  the  petitioner's  giving  bond  and  security  in  the 
sum  of  three  thousand  dollars. 

The  defendant  accepted  service  of  the  petition  and  writ  of 
injunction.  He  then  moved  the  court  for  an  order  compelling 
the  plaintiff  to  produce  in  open  court,  on  a  particular  day, 
the  ttDO  bills  of  saU  referred  to,  and  annexed  to  the  petition, 
which,  it  seems,  had  been  taken  away.  The  order  was 
granted  and  extended  to  a  late  day  of  the  term,  requiring 
the  production  of  these  documents  on  pain  of  dismissal. 

On  the  day  fixed,  the  plaintiff's  attorney  nioved  for  & 
continuance,  on  his  own  affidavit,  stating  that  the  documents 
in  question  were  lost,  but  had  been  in  his  possession  at  the 
time  of  filing  the  petition,  and  that  a  commission  had  issued 
to  take  the  depositions  of  witnesses,  proving  their  former 
existence  and  contents.  The  motion  was  overruled,  and  the 
documents  not  being  produced,  as  ordered,  a  judgment  of 
dismissal  was  pronounced.     The  plaintiff  appealed. 

DttfiAar,  for  the  plaintiff. 

1 .  This  case  should  not  have  been  dismissed.  The  plaintiff 
is  a  Don*reBident,  and  had  a  right  to  a  continuance.  The 
roost  that  could  have  been  done,  was,  the  defendant  might 
have  declined  answering  until  the  documents  were  produced, 
and  if  they  were  not  forthcoming  in  a  reasonable  time,  then 
a  final  disposition  of  the  cause  niight  bate  been  ordered. 
1  LouisioM  Reports,  114.  2  Ibid.^  134  Code  of  Practice, 
articles  174-6. 

Tliomasy  contra. 

1.  The  injunction  in  this  case  was  expressly  granted  on 
the  bills  of  sale  in  question.    They  were  annexed  to  the 
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petition,  and  upon  them  the  ordei^  to  restrain  the  sale  was  WB«mur  ihvr. 
made.     There  is  nothing  to  show  that  they  have  been    Octof>er,  isae. 
withdrawn  by  leave,  and  the  plaintiff  is  bound  to  produce       tuoksb 
them,  or  to  take  the  consequences  of  a  failure.  rnBLv^k 

2.  The  defendant  was  bound  to  answer  and  could  not  do      curator. 
so  until  he  had  the  papers,  ^which  formed  the  basis  of  the 
action  against  him.     A  distant  day  was  fixed  to  produce 
these  papers,  and  no  excuse  can  now  be  given  for  their 
non-production.    The  judgment  should  be  affirmed. 

MarHoy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  obtained  an  injunction,  to  prevent  the  sale  of  A  nit  is  im- 
certain  slaves,  which  he  claimed,  and  which  were  about  S^^^  ^elsnt 
beini?  sold  by  tjie  defendant.     At  the  next  term  of  the  !?""» ,  .'^"^ 

°  "^  the   plaintifT   is 

District  Court,  the  defendant  obtained  an  order,  requiring  aoabfe  to  pro- 
the  plaintiff  to  produce  in  open  court,  on  a  given  day,  the  dowmentiOTig!^ 
documents  annexed  to  his  petition  at  the  time  the  injunction  '^}J   """f.*®^ 

^  •'to   the  pelitiOD, 

was  granted,  and  which,  it  appears,  had  been  since  taken  but  whieh  are 
from  it.  The  order  was  extended,  and  a  rule  entered  that  aiHdi^it  of  his 
the  suit  be  dismissed,  if  the  order  was  not  complied  with,  by  ^^^^®  '^ 
producinfif  the  documents  on  the  protracted  day.  The  that  steps  were 
plaintiff's  counsel  filed  his  own  affidavit,  stating  that  the  their  eontents. 
documents  mentioned  in  the  petition,  as  he  was  informed  by  Theabseneeof 
the  plaintiff,  had  been  lost ;  that  commissions  had  been  taken  annexed  to  the 
out  to  prove  their  loss  and  contents.  Notwithstanding  this  J^^denoe^'of 
affidavit,  or  failure  to  produce  the  documents,  as  ordered,  the  ^i^eir  ^  baving 

'■  been  taken  away 

suit  was  dismissed.  by  the  plaintiff. 

It  appears  to  us,  the  district  judge  erred.  The  absence  of  ^""'"'^j^J' 
the  documents  affords  no  evidence  of  their  having  been  taken  and  the  loss 
away  by  the  plaintiff  The  maxim  cw  prodest  Ok  fecU,  ^ichiS^i^ 
would  offer  a  greater  presumption  against  the  defendant  ^^*  ""SLJm!!* 
than  the  plaintiff,  for  the  former  had  a  greater  interest  in  aceident,  or  at- 
their  disappearance.  Criminality  is  never  presumed,  and  the^^J^  ^f  ^  j^ 
alleged  loss  may  have  been  caused  by  accident,  or  the  want  2|!-t^***"^^ 
of  care  and  attention  of  the  person  to  whom  the  safe  keeping  them,  rather 
of  the  petition  was  confided.  ^Jl^  an^fntere^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^^^  preser- 
judgment  of  the  District  Court  be  annulled,  avoided  and 
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WMrm  Dot.  reversed,  and  the  case  remanded,  with  directkms  to  the  court 
^^''*'^»  **^'   below  to  proceed  therein  according  to  law ;  the  appellee 
paying  the  costs  of  the  appeal. 


cnuwioRD. 


aas 


THOMAS   V8.    CRAWFORD. 

AFPBAL   FEOH   THE   COURT  OF  THB  8IXT11   iDDICIAL   OlSTEICT,  TBB    JUOCS 

or   TBI    FIFTB  PBBSkDING. 

Where  a  caee  toniB  on  a  mere  quettion  of  fad,  and  the  evidencev  does  not 
enpport  the  defenoe,  judgment  for  the  plaintiff  will  be  affirmed. 

This  suit  is  instituted  on  two  promissory  notes,  amounting 
to  four  hundred  and  forty-six  doUars,  with  interest,  executed 
by  Margaret  Crawford,  ^'as  widow  of  R.  F.  Crawford^ 
deceased,  and  tutrix  of  her  minor  children."  The  plaintiff 
also  claimed  two  small  accounts,  for  money  paid  on  account 
of  the  said-  widow  and  heirs.  He  prays  judgment  for  the 
CLggf^ffB'to  sum  of  four  hundred  and  eighty-nine  dollars. 

The  defendant  admitted  the  execution  of  the  notes  sued 
on,  but  pleaded  a  general  denial  to  the  allegations  in  the 
petition.  She  also  averred  that  the  notes  in  question  were 
^ven  in  error,  and  set  up  an  account  between  her  late 
husband  and  the  plaintiff,  to  show  that  nothing  was  owing 
to  the  latter. 

Testimony  was  introduced  on  this  issue,  from  all  of  which, 
the  district  judge  concluded  the  defence  was  not  sustained. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the 
defendant  appealed. 


TTunnas^  in  prapriiL  personA. 
Spanddmg  and  Dunbar,  contra. 
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Jlfofltfi,  /.,  delivered  the  opinion  of  the  court.  Wmtkm  iiirr. 

The  defendant  sued  on  two  promissory  notes,  resisted  the    October^  isse. 
plaintijOf's  claim,  on  an  allegation  that  they  were  given  in       mcHois 
error,  and  through  misrepresentation.    There  was  judgment        ^^^ 
against  her,  and  she  appealed. 

The  case  turns  on  a  mere  question  of  fact,  and  a  close  Where  a  case 
examination  of  the  evidence  has  satisfied  us,  that  the  district  questioD  of  fket, 
judge  correctly  concluded,  that  the  allegation  set  wp  in  the  3^,*^^^^^rt 
defence  was  not  supported.  ?»e      dJenee, 

*  jadgmeot  for  the 

plaintiff  iriU  be 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ■®™®*'' 
judgment  of  the  District  Court  be  afi&rmed,  with  costs. 


NICHOLS  vs.   ALSOP. 

AtFkhh   FKOM   THE    COURT  OF  TRB   FOURTH   JUDICIAL   DISTRICT,  THK 

JUDOS   THEREOF   PRESIDING. 

Where  the  justice  of  the  case  is  strongly  in  favor  of  the  plaintiff,  bat  ovring 
to  a  defect  in  the  pleadings  there  is  a  verdict  against  him,  the  court  might, 
in  the  ez6rcise  of  its  discretion,  grant  a  new  trial,  to  enable  him  to  correct 
the  errors  of  his  attorney,  by  amending  the  petition. 

The  Bhpreme  Court  will  remand  a  ease  for  a  new  trial,  when  this  can  be 
done  with  propriety,  and  is  required,  in  order  that  the  ends  of  juitioe  be 
attaifaed. 

This  is  an  action  to  recover  back  the  price  of  a  slave, 
and  a  sum  for  expenses  incurred  in  consequence  of  his 
unsoundness. 

The  petitioner  alleges  she  purchased  a  slave  from  the 
defendant,  for  the  sum  of  three  hundred  and  iSfty  dollars, 
with  full  warranty,  and  that  he  has  proved  to  be  unsound 
and  worthless.  That  she  has  expended  a  considerable 
amount  for  medical  aid  and  attendance,  all  of  which  has 
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WanBBvDisT.  proved  unavailing.     He  ia  entirely  valueless,  having  ren- 

O'^'^^^*  '^^-   dered  no  services  since  the  sale,  and  is  incurable.     She  prays 

noMt*      judgment  for  the  sum  of  three  hundred  and  fifty  dollars,  the 

^'  price  she  originally  paid,  and  for  one  hundred  and  fifty-five 

dollars,  in  damages,  as  a  remuneration  for  expenses  and  loss 

sustained,  &c. 

The  defendant  pleaded  the  general  issue :  and  upon  these 
pleadings  and  issues  the  parties  went  to  trial.  The  cause 
was  submitted  to  a  jury.  The  evidence  showed  that  the 
slave  named  in  the  petition  was  affected  with  epilepsy,  at 
the  time  of  the  sale,  and  never  rendered  any  services.  That 
the  medical  bill  in  attempting  his  cure,  amounted  to  seventy- 
five  dollars,  and  the  other  attendance  on  him  worth  fifteen 
dollars  per  month.  The  price  paid  for  him  was  three  hundred 
and  fifty  dollars. 

It  appeared  there  was  no  tender  oif  the  slave  made  lo  the 
defendant.  The  judge  charged  the  jury  '*  that  the  plaintiff 
could  not  recover,  because  the  petition  contained  no  prayer 
for  a  rescission  of  the  sale.''  This  charge  was  excepted  to 
by  the  counsel  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendant.  From 
judgment  rendered  thereon,  the  plaintiff  appealed. 

DtmAor,  for  the  plaintiff,  observed  that  the  transcript  had 
been  sent  to  him  from  Concordia,  and  he  knew  nothing  of 
the  case  but  what  appeared  on  the  face  of  the  record. 

2.  It  appeared  to  him,  that  the  court  erred  in  the 
instructions  given  to  the  jury ;  for  the  party  had  a  right  to 
institute  an  action  for  the  reduction  of  the  price,  and  for 
damages,  without  claiming  a  rescission  of  the  sale.  Ltmsiana 
Code,  orficfe  2519  to  2532. 

S.  The  judgment  should  be  reversed,  and  if  the  court  is 
unable  to  render  a  final  one,  the  case  should  be  remanded. 
No  counsel  appeared  for  the  defendant. 

JIfarttn,  /.,  delivered  the  opinion  of  the  court 
The  plaintiff  is  appellant  from  a  judgmenjt  rendered  against 
her,  in  a  redhibitory  action,  on  the  sale  of  a  slave,  afflicted 
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with  epilepsy.     The  statement  of  facts  made  by  the  counsel  Wxttbiiv  Dm*, 
of  the  parties,  shows  the  existence  of  the  disease  at  the  time    Oct^^^y  '>36. 
of  the  "sale.     That  the  plaintiff  was iit  great  cost  and  expense       xicholb 
in  attempting  to  cure  the  slave,  and  in  other  respects  suf-        ^^^ 
fered  great  damages  by  his  protracted  illness.     We  do  not 
recollect  a  stronger  case  on  the  merits  presented  for  our 
consideration. 

The  defendant  had  a  verdict  in  consequence  of  the  judge  Where  the 
instructing  the  jury,  that  the  plaintiff  could  not  recover,  ^j^*^,  rtrongW 
because  she  had  not  prayed  for  a  rescission  of  the  sale  in  her  '^  .^T^  ^  ^^ 
petition.  It  also  appears  from  the  statement  of  facts,  that  owing  to  a  de- 
the  defendant  reserved  his  objections  to  the  competency  of  i^*"thal'u*a 
the  testimony,  because  no  tender  of  the  slave  had  been  made.  Z^^^^  agwott 

bini,  the   ooQrt 

A  new  trial  was  prayed  for  and  refused.  might,   in  the 

The  justice  of  the  case  is  so  strongly  in  favor  of  the  diSSSml'mnt 
appellant,  that  it  appears  to  us,  the  district  judge  might  *  "^7  ^"»  ^ 
have,  ex-officioy  granted  a  new  trial,  in  order  to  afford  the  eoireet  the  er- 
plaintiff  an  opportunity  of  amending  her  petition;  and  to^/byame^ 
prevent  her  from  being  the  victim  of  an  oversight  of  her  >°8^pe^^o«»- 
attorney.  We  do  not  remember  a  case  in  which,  with  Court*  wur^* 
greater  propriety  this  court  may  exercise  the  powers  con-  J^vtri^whcn 
ferred  on  it,  to  remand,  when  this  is  required,  in  order  that  thisoan  be  done 
justice  be  attained.  Md  is^^uU-'^ 

in  order  that  the 
ends   of  jostioe 

It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^  attained. 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed ;  the  verdict  set  aside,  and  the  case  remanded  for 
new  proceedings,   according  to  law;    the  defendant  and 
appellee  paying  the  costs  of  the  appeaL 


&% 
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VfwmMM  Ditr. 

October,  ttati. 


WltUJi's  BUBa 


Id  4101 

40    906( 


/ 


WELL8*8   HEIRS  V8.   LAMOTHE. 

APPEAL   FROM   TBI   COURT  OP  TBB   8IXTB  JUDICIAL   DISTRICT,  TBI   JUDOB 

TBBRBOP  PRESIDING. 

When  the  court  fails  for  the  term  to  which  the  appeal  is  made  retoraablo, 
and  the  transcript  is  not  filed  until  the  first  day  of  the  folio wiof  term, 
it  will  be  in  time.  / 

So  where  the  appeal  bond  is  only  signed  by  the  surety,  it  will  be  sufficient 
to  maintain  the  appeal. 

The  sale  of  a  tract  of  land,  by  an  act  under  private  signature,  which  does 
not  even  appear  to  be  recorded,  will  be  good  between  the  partieo,  when 
it  is  shown  that  the  vendee  has  been  in  possession  under  this  title  for 
nearly  twenty  years.  Between  the  parties  and  their  heirs,  such  an  Rct 
forms  full  proof. 

This  is  a  petitory  action,  in  which  the  plaintiflb  seek  to 
recover  a  tract  of  land,  five  arpents  front,  by  the  depth  of  forty, 
situated  on  Bayou  Rapides,  formerly  the  property  of  their 
ancestor.  The  plaintiffs  allege  that  they  are  entitled  to  tbis 
land,  in  right  of  their  father,  as  his  legal  heirs,  and  that  the 
defendant  holds  it  without  title. 

The  defendant  pleaded  the  general  issue,  and  averred  thai 
he  was  the  bon&  fide  owner  and  possessor  of  the  land  in 
question,  under  a  good  title.  That  he,  and  those  under 
whom  be  claims,  have  been  in  possession  more  than  thirty 
years.  He  pleads  prescription,  and  prays  for  judgment 
quieting  him  in  his  title  and  possession,  &c. 

The  evidence  showed  that  the  defendant  derived  his  title 
from  Wells,  the  plaintiffs"  ancestor,  under  a  sale  and  private 

act,  dated  the  —  day  of 181  ,  and  that  the  vendee 

had  been  in  the  uninterrupted  possession  of  the  land  ever 
since,  a  period  of  nearly  twenty  years.  The  case  was  sub- 
mitted to  a  jury,  who  returned  a  verdict  for  the  defendant. 
From  judgment  confirming  it,  the  piaintifib  appealed. 
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Wmn^  for  the  defeodant  and  appellee,  moved  to  dismiss  Wssteah  Dist. 
the  appeal)  on  the  ground  that  the  record  was  not  filed  in    Q^^^^»  '^^^- 
time.     The  appeal  was  made  returnable  to  the  first  day  of  wkiXs's  juibs 
the  October  term,  of  the  Supreme  Court,  in  1835,  at  Alex-      xAmm. 
andria,  and  the  transcript  was  not  filed  until  the  first  day  of 
the  October  term,  1836. 

2.  The  appeal  bond  is  msufilcient,  not  being  signed  by  all 
the  appellants. 

Dunbar y  contra, 

4 

1.  There  was  no  Supreme  Court  held  at  the  term  to 
,  which  the  cause  was  made  returnable,  but  the  transcript 

was  filed  on  the  first  judicial  day  of  the  following  term.  WheDtheooart 

2.  It  is  not  necessary  that  the  appellant  should  sign  the  [""whSShA^i^ 
appeal  bond  ;  if  the  surety  signs,  it  is  sufficient.  v^  h\^^A IT 

The  case  was  submitted  without  argument  on  the  merits,  transcript  is  not 

filed    until   the 
first  dty  of  the 

BuUardy  /.,  delivered  the  opinion  of  the  court.  following  term, 

it    will    be     in 

The  appellee  moves  to  dismiss  the  appeal  on  two  grounds :  time. 
first,  that  the  transcript  was  not  filed  on  the  return  day,  nor     So,  where  the 
within  three  judicial  days  thereafter ;  second,  that  no  legal  ontysigned  hj 
bond  has  been  given,  the  principals  named  in  that  instrument  vui  bewT^cie^t 
never  having  signed  it.  to  mjinuin  the 

.  L  It  appears  that  the  appeitl  was  made"  returnable  on  the     j^^  ^^  ^f  ^ 
first  Monday  in  October,  1836,  and  the  transcript  was  filed  on  t^^*  ^f  land,  bj 

'  an  act  nnder  pn* 

the  first  Monday  of  October,  1836.  It  is  shown  by  the  yate  agnatore, 
records  of  the  court,  that  the  term  of  this  court  for  October,  J^®  app«!p"to 
1835,  failed  entirely,and  no  judicial  day  intervened  between  be  recorded,  will 

'  ^'  II  be  good  between 

the  return  day  and  that  on  which  the  transcript  was  filed.       the        parties, 
II.  All  the  appellants  do  not  appear  to  have  signed  the  ^rthe'Vendee 
bond,  but  it  is  signed  by  the  surety.     This  question  was  J^^^"  *und«p 
settled  in  9  Martin,  34,  and  10  Martin,  74.  this   tiUe,   for 

On  the  merits,  the  case  is  clearly  with  the  defendant.    He  j^ri  Betwee^ 
exhibits  a  sale  from  the  ancestors  of  the  plaintifls,  of  the  land  {heirTIeira  such* 
sued  for.     The  act,  it  is  true,  is  under  private  signature,  and  >^n  a^  forms  full 
does  not  appear  to  have  been  recorded ;  but  the  defendant's  ^^'^  * 
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Wwnu  Jhn.  poBoeaoion,  under  that  title  for  nearly  twenty  years  past,  is 
Oet96tr^i9M.   ghown,  and  between  the  parties  and  their  beirs,  such  an  act 
forms  full  proof. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


LECKIE  Vt.   SCOTT  ET   AL. 

APPEAL   FROM   THS  OOUET  OP  THB   SIZTU  JUDICIAL   DIlTRICTv  THS 
JUOaS  OF  TBB  8BVCNTH  PKKIIDINO. 

Where  the  plaintilF  is  interrogated  to  diecloee  the  truth,  reepectiiig,  die 
demand  lued  on,  and  he  evades  answering  on  a  technica]  objection,  it 
creates  a  violent  presumption,  that  such  disclosure  would  have  destroyed 
his  claim.  * 

Where  the  maker  and  owner  of  a  note,  which  he  gets  endorsed  by  the 
payees,  transfers  it  to  a  third  person,  it  becomes  an  aoconunodatkiB 
paper,  in  which  the  endorwr  ii  merely  a  surety. 

The  surety  may  avail  himself  of  all  the  pleas  to  which  the  principal  is 
(entitled,  except  sncli  as  are  personal  to  the  latter,  as  non-age,  covertue, 
and  the  like.  He  may  plead  the  want  of  consideration,  or  an  Illegal  one, 
as  a  gaining  consideration. 

A  partner  has  no  right  to  use  or  endorse  the  signature  of  the  firm,  when  the 
endorMment  is  not  made  in  a  partnership  transaction. 

It  is  not  clear  that  one  partner  can  use  the  endorsement  of  the  firm,  for  a 
private  transaction,  even/trith  the  express  consent  of  the  other.  Partaen 
perhaps,  have  no  right  to  jeopardize  the  interests  of  their  crediton,  by 
using  the  name  of  the  firm  to  secure  gambling  debts. 

Any  person  within  the  verge  of  the  court,  may  be  called  on  to  testify  and 
disclose  the  truth;  and  if  he  is  called  as  a  witness,  or  as  a  party,  to 
answer  interrogatories,  he  cannot  utge  or  excuse  himself  that  he  was  not 
summoned,  or  had  no  notice  te  answer  on  that  particular  day. 
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So,  where  the  plaintiff  Is  notified  to  -answer  interrogatories,  in  open  court,  Wumtat  Dm. 
and  no  day  is  fixed,  and  he  happens  to  bb  present  in  court  at  the  trial,    October,  1836. 
and  refuses  to  answer,  his  presence  will  be  considered  a  waiver  of  notice 
to  appear  on  a  particular  day^  and  he  is  consequently  bound  to  answer,  or 
on  his  refusal  and  neglect,  the  interrogatories  will  be  taken  for  eortfested. 

This  is  an  action  by  the  holder,  against  the  drawer  and 
endorsers  of  the  following  promissory  note  : 

f  500.  **  ALEXANDRIA)  Ist  September,  18S3. 

*^Four  months  after  date,  I  promise  to  pay  to  the  order  of 
W.  P.  &  J.  B.  Scott,  five  hundred  dollars,  for  value  received. 

«R.  P.  SLOCUM. 

(Endorsed)  "  W.  P.  &  J.  B.  Scott." 

The  drawer  let  final  judgment  go  against  him  by  default, 
for  the  amount  of  the  note. 

The  plaintiff  alleges  that  demand  of  payment  was  made 
on  the  drawer,  and  refused,  and  that  the  note  was  protested 
for  non-payment,  and  due  notice  thereof  given  to  the  endors- 
ers ;  he  therefore  prays  for  judgment  m  soUdOy  against  the 
defendants,  &c. 

J.  B.  Scott,  one  of  the  defendants,  pleaded  a  general 
denial,  and  that  he  was  in  no  way  responsible,  because  the 
Bote  sued  on  was  given  without  consideration,  as  between 
any  of  the  parties  to  it,  being  for  a  gambling  debt,  which 
fact  was  within  the  knowledge  of  all  the  parties  to  the  note, 
at  the  time  it  was  given :  that  if  ever  said  note  was  endors- 
ed by  his  firm,  it  was  without  his  knowledge  or  authority, 
and  he  is  not  liable  for  any  transaction  of  this  kind,  being  for 
a  gambling  debt,  known  to  the  plaintiff,  and  in  no  way 
connected  with  his  mercantile  business.  He  prays  to  be 
dismissed  with  his  costs. 

The  defendant,  J.  B.  Scott,  further  prays,  that  the  plaintiff 
be  ruled  to  answer  the  following  interrogatories,  to  wit : 

Ist.  Was  not  the  note  sued  on  given  to  you  with  the 
endorsement  of  W.  P.  &  J.  B.  Scott  upon  it,  by  Slocum,  the 
defendant,  for  a  sum  of  money  which  you  claimed  to  be  due 
jou  from  said  Slocum  1 
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Ww&aamDwT.  td.  Was  not  the  amount  claimed  by  yoa  from  Slocum^ 
^^'*'*^***^  and  for  which  the  note  was  given,  made  up  of  sums  which 
utDKAM  had  been  won  from  said  Slocum  by  you,  at  ccurds ;  and  if  not 
PT  Ab    all,  say  how  inuch  of  it  was  so  made  up  ? 

Sd.  Was  any  part  of  said  note  made  up  of  amounts  or 
sums  won  by  W.  D.,  of  Slocum,  and  by  him  transferred  to 
you,  with  a  knowledge  on  your  part,  that  it  had  been  won  1 
If  any,  say  how  much. 

4th.  Did  you  ever  give  any  other  consideration  for  the 
note  sued  on,  than  the  one  as  set  forth  in  the  foregoing 
interrogatories  ?  If  any,  state  what  it  was. 

The  evidence  showed,  that  the  endorsment  was  made  by 
W.  P.  Scott,  one  of  the  partners  of  the  commercial  firm  of 
W.  P.  &  J.  B.  Scott,  and  that  the  note  was  protested  during 
the  existence  of  the  firm. 

No  day  or  time  having  been  fixed  for  the  fdaintiff  to 
answer  the  interrogatories  propounded  by  the  defendant,  J. 
B.  8cott|  but  the  former  being  in  court,  the  counsel  for  tbm 
latter  moved,  that  he  be  ruled  to  answer  them  in  open  courts 
in  the  presence  of  the  jury,  the  motion  was  allowed  by 
the  court,  and  the  plaintiff  ordered  to  answer  accordingly. 
This  was  done  after  a  decision  of  the  court  upon  argu- 
ment, that  a  former  order  was  defective,  because  no  day 
had  been  fixed  upon,  &c  ;  and  the  plaintiff  failing  to 
answer  in  open  court,  as  first  above  ordered,  the  court 
instructed  the  jury,  (hat  said  interrogatories  were  to  be  taken 
for  confessed;  to  which  opinion  of  the  court,  plaintiff's 
counsel  took  a  bill  of  exceptions. 

Objections  were  also  made  to  the  defectiveness  of  the 
protest  and  notice  of  non-payment. 

The  jury,  notwithstanding  the  instructions  of  the  court,  to 
take  the  interrogatories  propounded  to  the  plaintiff  {or  con- 
fessed,  in  consequence  of  the  refusal  to  answer  tliem,  returned 
a  verdict  against  the  defendant,  J.  B.  Scott.  From  judgment 
rendered  thereon,  he  appealed. 

Wim  and  Dmbar,  for  the  plaintiff,  insisted  that  the  deieiioe 
set  up,  that  the  note  was  given  for  a  gamiikg  consideimtioi^ 
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could  not  avail  the  endorser,  although  it  might  have  been  WestsbsDist. 
good,  as  between  the  maker  and  the  plaintiff.  Qcio^,i836. 

S.  The  plaintiff  was  not  bound  to  answer  the  interrogatories,        lbcub 
because  there  was  no  day  fixed ;  the  decision  of  the  court,    scon  vtak. 
requiring  them  to  be  answered  forthwith,  was  erroneous  and 
illegal. 

8.  It  was  an  alteration  in  the  pleadings  to  require  the 
answers  after  trial  had  commenced.  No  plea  can  then  be 
put  in,  except  the  plea  of  prescription. 

FlitU  and  HyamSf  for  the  defendant  and  appellant. 

«     mi  •  1  .  «       WlicTB     the 

1.  The  party  was  present  m  court  when  the  trial  plaintiff  is  iniei^ 
commenced,  and  there  could  be  no  objection  to  a  motion,  alSe^he^tra^ 
that  he  should  be  ruled  to  answer  forthwith.     He  had  been  retpeeting    the 

aeuuuul  sued  oD| 

previously  notified  of  the  interrogatories,  and  could  not  be  and  he  evftdet 
taken  by  surprise,  as  he  was  bound  to  take  notice  of  them.  J^hDlou'^ob^t 
There  was  no  particular  time  required,  and  none  could  be  tion,  it  weate*  • 
more  appropriately  selected,  than  dunng  the  progress  of  the  tion  that  tuoh 

.  I  disolosure  would 

tnai.  '  have    destroyed- 

£.  The  equity  and  consideration  can  be  gone  into  between  ?*"  '^^' 
all  the  parties  to  a  note.     The  plaintiff  in  this  case  knew  maker  and  own- 
well  the  note  was  given  for  a  gaming  consideration,  and  that  ^j^.^  J^^  "°^ 
the  endorsement  was  made  by  a  member  of  the  firm,  without  endorsed  by  the 
the  consent  of  J.  B.  Scott,  the  present  defendant.  utoathird  per* 

son,  it  betoomea 

.  an  aeeommodai* 

frtnn,  in  reply.  tion    paner,   in 

1.  The  defendant,  Slocum,  had  a  right  to  pay  this  debt  to  dorM^r  is  merely 

the  plaintiff,  in  any  way  he  pleased.     He  could  pay  it  in  an  ^  '*^f^* 

endorsed  note  of  any  person,  and  the'parties  to  the  note  had  may  avail  hii^ 

no  right  to  inquire  for  what  it  had  been  given.     He  had  a  S^s^to^^thloh 

right  to  get  his  own  note  endorsed,  and  pass  it  off.     An      .^ri"®'^  *• 

endorsed  note  passes  by  delivery,  as  a  bank  note.  suoh  as'are  per- 

sonal to  the  lat- 
ter, aa  non-age. 

Martin^  /.,  delivered  the  opinion  of  the  court.  eoTertnre,    and 

the   like.      He 

It  appears  to  us,  that  if  in  any  instance,  justice  requires  may  pieMi  Ae 
that  the  case  should  be  remanded,  it  is  the  present.  ^^on, oran'iil 

The  appellant  appealed  to  the  plaintiff  for  the  discovery  of  J*^  **"2niidei 
the  truth,  which  he  evaded  on  a  technical  objection.    The  ndaa. 
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Wimmv  Dtrr.  latter  being  accidentally  present  at  the  trial,  the  court  called 

Of^^^^f^^^'    upon  him  to  disclose  the  truth,  and  he  refused  to  do  so ; 

ucui       hence  a  most  violent  presumption  arises,  that  such  a  disclo- 

•oorrn al    ^^^^  ^  ^^  ^^  called  on  to  make,  would  have  destroyed  his 

A  partner  hat  claim. 

or  SikSrK  ?he  Presuming  the  facts  suggested  by  the  appellant  in  his 
&!m^e^  th^  interrogatories  to  exist,  let  us  examine  their  effect  upon  the 
endorwRient  ii  case  before  us.  The  maker  of  the  note  transferred  it  to  the 
a  pwaierdiip  appellee,  after  procuring  its  endorsement  by  the  firm  of  W. 
^^^^^^^^  P.  &  J.  B.  Scott.  The  former  was  therefore  the  owner,  and 
thut  one  putoer  if  SO,  it  was  an  accommodation  paper,  in  which  the  endorser 
SJJg^Jf^Sie  ^^  merely  a  surety.  The  surety  may  avail  himself  of  all 
firm  for  a  pri-  the  pleas,  to  which  the  principal  is  entitled,  except  such  as 
even  vith  tbe  are  personal  to  the  latter,  as  non-age,  coverture,  and  the 
dP^  ^otho^!  ^'^^*  He  may  therefore  plead  the  want  of  consideration,  or 
Partners,    pe^.  ^^q  illegal  one.     In  such  a  case  the  facts  alleged  would 

hapt,   have    no        •         ^  .      ^ 

rigbt  to  jeopaiw  support  the  latter  plea,  to  wit :  a  gaming  consideration. 
e!to    of  *tib^      I^  further  appears,  that  the  appellant  did  not  endorse  the 
^^^  ^  ^^  note  himself,  and  the  endorsement  not  being  made  in  a  part^ 

annc  the  name  '  e  r 

of  tbe  firm,  to  nership  transaction,  his  partner  had  no  right  to  use  the 

■eoore  ninblinff    .  ^   •      /• 

debts.  Signature  of  the  firm. 

Any  person.      It  is  not  very  clear,  that  if  the  note  had  been  endorsed  with 

witnin  tbe  TerKC 

of  the  ooort,  the  special  consent  of  the  appellant,  the  plaintiff  could  evea 
onto^dfya^  ^^^^  ^^^^  obtained  judgment  thereon  against  the  firm. 
^ISb^'aiid  if ^  Partners,  perhaps,  have  no  right  to  jeopardize  the  interests  of 
is  sailed  as  a  their  creditors,  by  using  the  name  of  the  firm  to  secure 

witness,  or  as  a  ,^^ki;«-»  ^^k*o 

party,  to  answer  gambling  debts. 

interrogatories,       rpj^^  conclusion  at  which  the  court  has  arrived  on  this  part 

be  cannot  urge,  ■ 

or  excuse  him-  of  the  case,  renders  it  unnecessary  to  notice  the  clerical 
not'  summoMd!  mistake  in  date,  as  respects  the  notice  of  protest 
toim«reTon*Aat  '  ^^  remanding  the  cause,  it  becomes  necespary  to  inquire 
particoiar  day.    into  the  propriety  of  the  charge  of  the  district  judge,  to  the 

piio^tiinr^^!  j«"7»  with  a  view  to  ascertain  whether  any  direction  is  to  be 
pcdto  answer  giyen  by  this  court 

in  open  court.  It  appears  to  us,  that  our  learned  brother  did  not  err.  Any 
Sed,"^aiJ^  he  P^won  within  the  verge  of  the  court,  during  the  trial,  may 
happens  to  be  \^  called  upon  to  d)sclo6e  the  truth.     If  he  be  called  as  a 

present  m  court      .  "^  , 

at  the  trial,  and  witocss,  he  cannot  urge  that  he  was  not  Bommoned.    If  he 
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be  called  upon  as  a  party  to  the  suit,  he  has  no  better  right 
to  excuse  himself  on  the  ground  that  he  was  not  ruled  to 
answer  on  that  particular  day.  The  court  will,  however,  see 
that  he  is  not  taken  by  surprise.  In  the  present  case,  the 
plaintiff  had  been  notified  to  answer  interrogatories  in  open 
court,  and  necessarily  during  the  trial.  No  particular  day 
had  been  fixed,  consequently  no  advantage  could  have  been 
taken  of  his  failure.  His  presence  at  the  trial  was  a  waiver 
of  notice  to  appear  on  a  given  day;  he  was  therefore  bound 
to  answer  the  interrogatories,  or  submit  to  the  consequences 
of  his  refusal  or  neglect.  Thus  the  jury  were  correctly 
instructed  to  take  the  interrogatories  pro  confessis. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for 
a  new  trial ;  the  plaintiff  and  appellee  paying  the  costs  of 
this  appeal. 


Wkstern  Di8t. 
October;  IU36. 

BAGA 

V8. 

JUXOS  ET  AL. 

refuses  to  an- 
swer, his  pre- 
sence will  be 
considered  a 
waiver  of  notice 
to  appear  on  a 
partictdar  day, 
and  he  is,  conse- 
quently, bound 
to  answer,  or 
on  his  refusal 
and  neglect,  the 
interrogatories 
wiU  be  taken 
for  confsned. 


BACA  VS.    RAMOS    ET   AL. 

APPEAL    PROM   THE   COURT  OF   THE   SIXTH   JUDICIAL   DISTRICT,   THE 
JUDGE   OF   THE   SEVENTH   FRESIDINO. 


lOt'^^ 

lOL^ 
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Where  a  commercial  partnership  purchases  immovable  property,  as .  a 
house  and  lot,  which  is  paid  for  out  of  the  partnership  funds,  and  the  title 
taken  in  the  name  of  the  firm,  the  partners  become  joint  owners,  and 
either  may  sell  his  undivided  share,  which  is  also  liable  to  seizure  foF  his 
private  debts. 

The  title  is  in  the  partner  for  his  undivided  share  of  real  estate,  which  may 
be  sold  by  him  or  by  his  creditors,  but  when  the  property  belongs  to  a 
commercial  partnership,  ho  must  account  to  his  co-partners  for  the  price 
or  value  thereof. 

53 
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Wmtiui  IhfT.  80  when  a  |Mirtntr  nils  his  intarest  in  the  pvtDenhip  to  his  oo-pvln«ra, 
Ooftdsr,  ISM,        for  a  cerUin  sttm,  he  euiaot  afterwards  demaod  a  sale  for  a  partition 


BACA  of  oertain  real  estate,  held  hj  the  commercial  firm  of  which  he  was  » 

.  ....7!L-  ..         member,  as  the  price  or  yalae  belonn  to  the  other  partners. 

majrw  it  AI»  * 

The  courts  of  Louisiana,  aetin|r  on  principles  of  equity,  will  enforce  the 
ri|^hts  of  the  equitable  owner  to  immoTable  property  or  rights,  by 
emnpelling  the  legal  one  to  make  a  conreyanoe. 

This  is  an  aeiion  instituted  in  the  first  place,  to  rescind^a 
sale  or  transaction^  by  which  the  plaintiff  sold  his  interest 
in  a  commercial  partnership  to  his  co-partners,  on  the  score 
of  lesion,  and  to  recover  the  one  third  of  an  undiFided 
interest  in  a  lot  of  ground  which  had  been  purchased,  and 
the  title  taken  in  the  name  of  the  firm  while  he  was  a 
member. 

The  plaintiff  alleges,  that  in  May,  18SS,  he  sold  his 
one  third  interest  in  a  partnership  stock,  to  his  two  co-part- 
ners, for  two  hundred  and  fifty  ddlars,  on  their  representation 
that  this  was  an  equitable  division.  He  bad  confided  the 
business  to  his  co-partners,  but  has  ascertained  that  the 
property  of  the  concern  was  worth  at  least  three  thousand 
dollars,  which  would  have  given  him  a  share  of  one  thousand 
dollars.  That  he  was  deceived  by  the  defendants,  who  had 
charge  of  the  books  and  accounts,  and  knew  well  the  worth 
and  condition  of  the  firm,  and  in  consequence,  he  has  suffered 
great  loss  or  lesion,  and  is  entitled  to  relief;  and  further,  that 
he  is  the  owner  of  one  third  of  a  lot  of  ground  purchased 
jdntly  witli  his  co-partners  during  the  partnership. 

He  prays  judgment  for  the  sum  of  seven  hundred  and  fifty 
dollars,  and  that  the  lot  of  ground  in  question  be  sold,  to  put 
an  end  to  the  indivision  that  exists,  and  the  one  third  of  the 
proceeds  be  paid  over  to  him. 

The  defendants  pleaded  the  general  issue.  They  aver, 
that  the  partnership  was  dissolved  the  SSd  of  May»  1833, 
and  that  the  plaintiff  received  for  his  share  two  hiindred  and 
fifty  dollars,  and  gave  his  receipt  therefor,  and  assent  to  the 
transaction. 

The  evidence  disproved  the  allegation,  that  the  plaintiff  had 
suffered  lesion ;  but  it  appeared,  that  a  short  time  before  the 
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disBolutioa  of  the  partnerBhip,  in  April,  1833,  a  house  and  lot  WitrsBK  Ottr. 
were  purchased  by  the  firm  for  five  hundred  dollars.     The    ^^^^*  ^^^' 
act  of  sale  states,  that  the  vendor  **  sells  to  Joseph  Ramos,        baca 
Antonio  Baca,  and  Jose  Preba,  partners,  trading  in  the  town    BiMoTnAL 
of  Natchitoches,  under  the  firm  and  style  of  Joseph  BAmos 
&  Co.,  one  half  of  a  lot  of  ground,  &c.  in  consideration  of 
having  received  from  Ramos  &  Co.,  the  sum  of  two  hundred 
and  fifty  dollars,  and  their  promissory  note  for  two  hundred 
and  fifty  dollars,  secured  by  mortgage  on  the  premises,**  &c. 

The  receipt  of  the  plaintifl^  which  he  gave  on  the  dissolu- 
tion of  the  firm,  in  May  following,  expresses  on  its  face,  that 
he  has  received  from  the  other  two  partners  two  hundred 
and  fifty  dollars,  for  his  share  of  the  partnerships  and  gives 
a  full  acquittance. 

The  district  judge  gave  judgment  for  the  plaintiff,  that  the 
lot  be  sold  and  the  proceeds  divided  equally  among  the  three 
partners.    The  defendants  appealed. 

Ooj/asOf  for  the  plaintifil 

Dunbar^  contra.  ' 

Martin^  /.  delivered  the  opinion  of  the  court. 

The  defendants  are  appeUants  from  a  judgment  which 
decrees  the  sale  pf  a  house  and  lot,  (purchased  by  the  parties 
to  this  suit,  during  the  existence  of  a  commercial  partnership 
between  them,)  for  the  purpose  of  making  a  partition. 

It  appears  that  after  the  purchase,  the  partnership  was 
dissolved  by  agreement,  under  which  the  plaintiff*  received  meraiSpaitna^ 
the  sum  of  two  hundred  and  fifty  dollars,  as  the  amount  of  J^^^o^j^****" 
his  interest  in  the  partnership  concern.  The  defendants  pertT,M  a  house 
having  paid  this  sum  to  the  plaintifil,  retained  the  possession  Mid  fo7oat  of 
of  all  the  property  of  the  partnership^  and  continued  in  the  foSdiT'Sd^e 
business  of  the  concern.  tide  taken  io  die 

The  only  question  which  this  case  presents,  is,  whether  STpartnenbe^ 
the  house  and  lot  was  part  of  the  partnership  property.       ,    Srwd°dti3r 

The  counsel  for  ihe  plaintiff  and  appellee,  contends  that  nwy  sdi  his  un- 

.«.•••*  ^      '        i.«i_i.-'«*  1  dinded     snare, 

this  IS  jomt  property,  m  which  he  is  joint  owner,  and  not  which  is  dm 
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WamiiirDTBT.  partnership  property.     Lauiriana  Codcj  2796.    S  Loimnana 

Q^^^>  '«3g-    Reports,  496. 

BACA  The  act  of  sale,  by  which  the  premises  was  acquired, 

bamoTft  al.  shows  that  the  purchase  was  made  by  the  parties  to  this' suit 
liable  to  seizure  as  partners,  trading  under  the  firm  of  Joseph  Ramos  &  Co., 
Jebts!"  ^"^***  and  a  note  was  given  for  one  half  of  the  price,  bearing  the 

The  tiUe  is  in  gj mature  of  the  firm.    The  partners  were  joint  owners,  and 

the    partner  for      o  r  j  -» 

his  uodivid^d  either  of  them  might  have  sold  his  undivided  share  or  interest 
tateTvhich  n^j  in  the  property,  which  was  liable  to  seizure  for  his  private 
OT  b?*  hi^^cmul  ^®*^^*-  S  Lo^iAnana  ReporiSy  496.  But  in  case  of  such  sale 
tors;  bat  when  and  seizurc,  he  must  have  accounted  to  his  partners  for  the 
ronf^'lo^acom-  price.  Neither  could  he  have  occupied  any  part  of  the 
Shir^c*^ust  property  for  his  private  use,  without  compensating  his 
account  to  his  co-partucrs.  In  fact,  the  title  to  one  undivided  third  was 
S^^  rariee  or  in  him,  but  the  value  thereof  belonged  to  the  partnership. 
^*So.  ^re  a  When  the  plaintiff  withdrew  from  the  partnership^  and 
partner  sells  his  received  a  ffiven  sum,  he  relinquished  his  interest  in  the 

interest    m    the  -     ,       ,  ^   •        •  •  •  •  _^ 

partnership  to  valuc  of  the  house  and  lot  m  question  to  his  co-partners. 
for  T^"^^n  He  has,  therefore,  no  right  to  demand  a  sale  for  a  pardtion, 
S"'  ^**°d°^  ^^  immediately  after  it,  the  price,  being  the  value  of  the 
mand  a  sale  for  premises,  would    instantly    become   the   property    of   the 

a     partition    of  «   ^      .       . 
certain  real  es-  defendants. 

tate    held    by      fhe  distinction  which  we  have  taken  between  the  title,  m 

tlie  coinmercial  '  ^'^ 

firm,  of  which  by  which  the  property  is  held,  and  the  value  thereof  is  well 
ber,  as  the  price  known  in  the  Other  states  of  the  Union,  where  the  common 
OT  value  befon|s  j^^  prevails.  Theso  rights  are  there  distinguished  by  the 
partners.  expressions,  "legal  title,'*  and  "equitable  title."     There, 

Louisiana,  act-  courts  of  equity  enforce  the  rights  of  the  equitable  owner,  by 
pies  *of  emSty,  Compelling  the  legal  one  to  make  a  conveyance  to  the  other, 
will  enforce  tjie  precisely  as  this  court  did  in  the  case  of  Hall  m.  Sprig^g,  7 

ng^hts    of     the  \g       »       g.,^  ■     oo 

equitable  owner  Martin,  24o. 
to      immovable 
property  or 

"5r^!'  \leT^\  ^^  '^  therefore,  ordered,  adjudged  and  decreed,  that  the 
one  to  make  a  judgment  of  the  District  be  annulled,  avoided  and  reversed, 
conveyance.       ^^j  ^^^^  ^^^^^  y^  ^^  ^j^^  defendants,  with  costs  in  both  courts. 
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Wbtirit  DitT. 
October^  1836. 


RUSSELL  V8.    8PRIGG. 

« 
APPEAL   PROU   THK   COURT   OF  THB   SIXTH   JUDICIAL  DISTRICT,  TUB 

JUDGE  THEREOF   PRESIDING. 

Tho  qlerk  of  the  District  Court  is  a  competent  person  to  beoomo  surety  in 
an  appeal  bond,  taken  in  his  own  court. 

In  an  action  of  lesion  beyond  moiety,  the  word  imposition  is  technical,  and 
does  not  amount  to  fraud,  which  authorizes  the  vendor  to  have  the  sale 
declared  absolutely  null  and  void. 

Actions  receive  their  character  from  the  nature  of  the  relief  sought,  and  an 
amendment  which  alters  the  substance  of  the  original  demand  in  this 
respect,  is  inadmissible. 

So  in  an  action  of  Usion  outre  moUiS^  in  which  it  is  alleged  the  vendee 
effected  the  sale  and  purchase  by  impoHtion,  an  amended  petition  is 
offered,  alleging  •  fraud  and  false  promises,  it  wiU.be  disallowed,  as 
changing  the  substance  or  nature  of  the  original  action. 

In  an  action  for  the  rescission  of  a  sale,  on  account  of  lesion,  a  witness,  who 
is  a  mortgage  creditor  of  the  plaintiff,  f^om  the  recording  of  a  judicial 
mortgage,  which  would  attach  to  the  land  sought  to  be  recovered,  is  not 
incompetent  to  testify,  on  the  part  of  the  plaintiff,  on  the  score  of  interest. 

This  is  an  action  to  rescind  a  sale  of  a  tract  of  land,  on  the 
ground  of  lesion,  beyond  moiety. 

The  plaintiff  alleges,  that  in  December,  1828,  he  arrived 
in  the  parish  of  Rapides,  from  Mobile,  and  being  exceedingly 
epfeebled  in  body  and  mind,  he- was  induced  to  sell  to  the 
defendant,  a  tract  of  land  in  said  parish,  for  five  thousand 
dollars,  which  was  at  the  time,  well  worth  twelve  or  fifteen 
thousand  dollars.  That  said  sale  was  efiected  by  imposUUm, 
on  the  part  of  the  purchaser,  and  that  there  is  lesion  beyond 
moiety  to  his  injury,  seven  thousand  dollars.  He  prays 
that  the  said  sale  be  cancelled,  annulled,  and  set  aside,  on 
account  of  the  lesion  to  his  injury.  The  defendant  pleaded 
the  general  issue. 

The  plaintiff  moved  the  court  for  leave  to  file  an  amended 
petition,  alleging  the  sale  in  question  to  have  been  obtained 


TV. 

spue«. 

]0L42l| 
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WstTBBirOm.  by  fraud,  and  false  and  fraudulent  promises,  and  obligatioQs 

QcfoAgf,  1856.    by  tijg  defendant,  and  by  promises  and  engagements  on  his 

BVMKLL       part,  forming  the  consideration  which  he  has  never  complied 

•FMM.       with.'    This  leave  was  refused,  and  the  decision  of  the  court 

excepted  to. 

On  the  trial,  the  plaintiff  called  a  witness  whose  competency 
was  objected  to,  on  the  score  of  interest,  and  rejected  by  the 
court  as  incompetent.  He  stated  in  his  examination,  on  his 
fxnr  direy  that  he  was  interested  so  far  as  this,  that  if  the 
plaintiff  succeeds,  he  holds  a  recorded  judgment  against  hinn, 
which  operates  on  all  his  property,  and  which,  he  believes, 
can  be  enforced  against  the  disputed  premises  if  they  are 
recovered ;  and  he  knows  of  no  other  means  by  which  he 
could  possibly  obtain  payment.  A  bill  of  exception  was 
taken  to  the  opinion  of  the  court,  rejecting  this  witness. 

This  action  is  founded  on  the  1854th  article  of  the  Locd* 
siana  (^ode,  which  says  :  *'  Lesion  is  the  injury  suflered  by 
one  who  does  not  receive  a  full  equivalent  for  what  he  gives 
in  a  commutative  contract.  The  remedy  given  for  this 
injury,  is  founded  on  its  being  the  effect  of  igi^^Bed  ermr  or 
imporithn,  for  in  every  commutative  contract,  equivalents  are 
supposed  to  be  given  and  received.** 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  defendant.     The  plaintiff  appealed. 

• 

Dunbar^  Tlicmaa  and  Boyce^  of  counsel  for  the  defendant, 
moved  to  dismiss  the  appeal,  because  it  was  not  taken 
according  to  law*  The  clerk  of  the  court,  who  is  required 
by  law  to  take  good  security,  is  himself  the  surety  in  the 
appeal  bond.    This  is  illegal  and  the  bond  void. 

fFtfifi,  wntra. 

The  case  was  submitted  without  argument  on  the  merits. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  lerion  <nUrt  tnoitte.  The  plea  is  the 
general  issue. 
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The  plainliff  offered  an  amended  petition,  v^hich  was  WkstskkDist. 
rejected.    There  was  judgment  against  him  and  he  appealed.    Octobet;  isag. 

The  dismissal  of  the  appeal  is  prayed,  on  the  ground  that       kussell 
the  clerk  of  the  District  Court  is  the  surety  in  the  appeal       „KiaQ. 
bond,  and  it  is  urged,  that  it  is  made  his  duty  by  law  to 
take  the  bond,  and  to  judge  of  the  responsibility  of  the 
surety. 

No  law  is,  however,  cited,  constituting  the  clerk  the 
exclusive  judge  of  the  responsibility  of  the  surety  in  such     The  clerk  of 
cases  as-  the  present,  nor  making  it  his  duty  to  lake  the  ig%^"^^*pSeS 
bond.     The  judge  may  certainly  take  it  himself,  or  order  it  person   t6   be- 

1         ^1  »        I       ^  1  1    •        I       1         1       come   surety  in 

to  be  taken. .  In  the  first  case  he  musty  and  m  the  last  he  an  appeal  bond, 
may,  approve  of  the  surety.  Indeed,  an  appellant  apprehen-  ^y^**  ■  *°^*' 
five  of  any  difficulty  from  the  clerk,  might  offer  his  surety  to 
the  judge  for  his  approval.  In  the  present  case,  nothing 
ehows  whether  the  bond  was  taken  by  the  judge  or  the 
olerk,  and  if*  any  circumstance  shows  that  it  was  improper 
for  the  latter  to  take  it,  we  are  not  to  presume  therefroni, 
that  it  was  not  taken  by  the  former.  The  appeal  must, 
therefore,  be  sustained. 

The  case  is  placed  before  us  on  two  bills  of  exception ;  the 
first  is,  to  the  refusal  of  leave  to  file  the  amended  petition, 
and  the  other,  to  the  rejection  of  a  witness  offered  by  the 
plaintiff, 

I.  The  object  of  the  plaintiff,  in  the  amended  petition* 
appears  to  us  to  have  been  to  change  the  nature  of  the 
action.  It  alleged  that  the  sale  was  obtained  through  fraud, 
promises,  and  engagements,  which  have  not  been  performed, 
aud  concludes  with  a  prayer  that  the  sale  may  be  declared 
null  and  void. 

The  original  petition  states  the  sale  to  have  been  effected 
by  imporitimi  on  the  part  of  the  purchaser.  Hence  we  have 
doubted  whether  the  amended  petition,  alleging  fraud,  and 
promises,  and  engagements  not  performed,  might  not  be 
considered  as  a  development  only,  of  the  charge  of  imposition 
stated  in  the  original  petition.  lesL*" 'tijjond 

In  a  charge  of  lesion  outre  moitiSy  the  word  impoaUum  is  moiety,  the  word 
technical.    The  Louisiana  Code,  1854,  says  this  action  is  t^nl^    and 
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WcnsBv  Dm.  founded  oa  implied  error  or  imporiHotL    The  plaintiff  in  ihis 

October,  1836.   action  is  not  entitled  to  have  the  sale  declared  null  and  void 

Buuux  ~  absolutely,  but  to  have  it  rescinded,  unless  the  defendant 

«••  pays  the  full  value  of  the  property  sold. 

does  not  tmoiut      ^^  ^^^  action  in  which  fraud  is  charged,  as  well  as  the 

to  fnud,  whieh  nou-performance  of  the  promises  and  engagements  of  the 

vendor  to  hnTe  purchaser,  the  vendor  is  entitled  to  an  absolute  rescission  of 

iSdnteir^l  the  sale,  and  the  vendee  cannot  avail  himself  of  the  faculty 

and  void.  of  supplying  the  difference  between  the  price  and  the  value 

of  the  premises,  as  in  the  action  of  lesion  otUre  maitie. 

Actions    re-      Actious  receive  their  character  from  the  nature  of  the 

wito^^L"^  relief  sought.    The  Code  of  Practice,  419,  forbids  amend- 

nature  of  there-  meuts  which  *^  alter  or  change  the  substance  of  the  original 

an   im^dment  demand,  by  making  it  different  from  the  one  originally 

which  alter!  the  K»^i«<»k*  n 
■ubirtanoe  of  the  MOUght. 

orimaidemand,      ft  is  clear,  therefore,  that  if  different  remedies  are  sought 
isinadmisi^b^  in  the  two  petitions,  the  amended  one  changed  the^Bubetaoce 

of  the  demand  in  the  original,  and  made  it  different 

It  is  true  the  first  petition  concluded  with  a  prayer  for  the 

rescission  of  the  sale,  without  mentioning  the  faculty  which 

the  defendant  always  has  in  the  action  of  lesion  outre  maUiiy 

to  supply  the  difference  between  the  price  and  the  value  of 

the  thing  sold.     The  facts  presented  are  those  that  give  rise 

to  this  action,  for  the  word  mposUion  must  be  taken  in  the 

So,  in  an  ao-  sense  in  which  it  is  used  in  the  code,  i.  e.  the  imposition 

frT  ^^JmP  ^  which  is  implied  from  the  lowness  of  the  price.     We  have 

which  it  i*B  ai-  no  doubt  that  it  would  have  been  our  duty  to  reverse  the 

(^^^the^aaJe  judgment  of  the  District  Court,  if^  on  this  petition,  the  defen- 

SfrStf*''**  an  ^^^^  ^*^  ^^^  refused  the  faculty  of  averting  the  rescission 

amended    peti-  of  the  sale,  by  the  payment  of  the  difference  between  the 

au^i^  ^  freod  pnce  and  value.     On  the  amended  petition,  it  is  equally 

and  false  prooDi-  ^lear,  he  would  not  have  been  entitled  to  the  exercise  of.  this 

aes,    It   wul  be  ' 

diaaUowed,    as  faculty.     It  is,  therefore,  evident  that  the  District  Court  did 

mbsHiiM  or  na-  uot  err  in  disallowing  the  amendment. 

SmI  ae^**"'      ''•  ^^^  witness  whose  competency  was  objected  to,  on  the 

score  of  interest,  is  a  mortgage  creditor  of  the  plaintiff,  and 
under  a  rescission  of  the  sale,  his  mortgage  would  attach  to 
the  premises  in  question,  and  the  plaintiff  is  said  to  have  no 
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Other  property  which  could  be  subject  thereto.'    This  interest  wiwtsiui  Ditr. 
appears  to  us  too  remote.     It  depends  on  two  contingencies,    Qg^^^»  ^^^ 
the  success  of  the  plaintiff  in  the  suit,  and  the  refusal  of  the     cox  st  al. 
defendant  to  avail  himself  of  the  faculty  of  avoiding  the  h^btxrIbiiks. 
rescission  of  the  sale.    The  argument  of  the  defendant's    ^  ^  ^^^ 
counsel  assumes,  that  this  witness  is  the  sole  or    eldest  foptherwctasion 

^  .       .  of  R  aale  od  m- 

mortgage  creditor  of  the  plaintiff.  If  the  objection  was  eount  of  leaioo, 
sustained,  it  might  be  contended  that  the  plaintiff's  judg-  f,  ^a^^^tMe 
ment  creditors,  offered  as  witnesses,  ought  to  be  rejected,  S^„*{iJt^^„^e 
even  when  the  object  of  the  suit  is  not  the  recovery  of  land  reoording  of  a 
on  which  their  mortgages  might  attach,  for  the  judgment  ^^'  ^ieh 
which  he  might  obtain  would  be  liable  to  their  executions.  J^^^^J^JJ^JJ 
With  nearly  equal  reason,  simple  creditors  might  be  objected  to  be  movered, 
to  when  the  solvency  of  the  plaintiff  was  doubtful,  for  in  tent  to  te^^ 
such  cases  they  would  have  an  interest,  or  derive  a  benefit  ^^,^  ^  ^ 
from  the  increase  of  his  property  and  his  means  to  pay  his  «)<»«  of  interest 
debts,  if  he  recovered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded,  with 
directions  to  the  judge  to  receive  the  testimony  of  the 
witness  objected  to;  the  appellee  paying  the  costs  of  this 
appeal. 
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cox  ET   AL.   V«.   hunter's  HEIRS. 

APFBAL  reOM  THS  COUIT  OV  THB  SIXTH  JUDICIAL  DISTRIOTy  TBB 

JVOOB   OF  THB   PIFTH  PEB8ID1RG.. 

Whara  the  ■ttccaaion  of  the  deceseed  fauiband  is  in  the  hands  of  the  widow 
and  heiis,  some  of  the  latter  being  minors,  and  it  appeared  an 
administrator  had  been  appointed  to  the  succession,  but  had  rendered  no 
aoconnt :  fleU,  that  the  District  Court  was  without  jurisdiction  in  a  suit 

64 
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Wmtibh  Dist.      Hr&iii*t  the  widow  and  hein,  for  a  debt  of  the  husband,  ezeept  so  far  as 
October^  1836.        her  half  of  the  commonity  is  coocemed^  or  she  may  hare  intenntfddled. 

oox  n  AL.  This  is  an  action  instituted  by  Bartley  Cox  and  others, 
HvvnBhinnis.  o^g&ins^  ^®  widow  and  heirs  of  the  late  P.  H.  Hunter,  to 

render  them  liable  for  two  debts  of  the  deceased,  contracted 
in  his  life  time.  The  plaintiffs  allege  that  Hunter  died  in 
18S0,  leaving  a  widow  in  community,  who  is  bound  for  one 
half  of  the  debts ;  and  also  several  heird  who  inherit  the 
other  half  of  said  community,  and  are  consequently  bound 
for  one  half  of  the  debts  thereof.  They  pray  judgment 
accordingly. 

The  defendants  declined  answering  to  the  merits,  and 
pleaded  the  foUowiug  exceptions  : 

1st.  That  the  District  Court  has  no  jurisdiction  of  the  case. 

Sd.  That  an  administrator  has  been  appointed  to  the  estate 
of  said  Hunter ;  and  that  the  Court  of  Probates  is  the  only 
jurisdiction  that  can  entertain  this  suit. 

Sd.  That  these  claims  were  never  presented  to  the 
administrator  for  acceptance  or  rejection;  wherefore,  they 
pray  that  the  suit  be  dismissed. 

The  cause  was  tried  on  these  pleadings  and  issues. 

The  statement  of  facts  showed,  that  Mrs.  Hunter  formerly 
administered  on  the  estate  of  her  husband,  but  had  never 
rendered  an  account.  That  both  the  widow  and  heirs 
accepted  the  succession,  with  benefit  of  inventory,  and  were 
in  the  possession  and  culture  of  the  plantation  ;  and  that  since 
the  institution  of  this  suit,  a  new  administrator  has  been 
appointed. 

Upon  this  evidence,  and  under  the  pleadings,  the  district 
judge  was  of  opinion  he  had  no  jurisdiction  of  the  case,  and 
gave  judgment  of  dismissal.     The  plaintiffs  appealed. 

Elgee^  for  the  plaintiffs,  maintained  that  there  was  no 
administrator  to  represent  the  succession  of  the  deceased ;  and 
it  being  shown  that  the  widow  and  heirs  were  in  possession, 
(the  minors  represented  by  their  mother  and  natural  tutrix,) 
they  are  amenable  to  the  general  jurisdiction,  and  suable  in 
the  District  Court.  Code  o/iVocttce,  996.  6Jlliir(te,JV*.iSr.,519. 


OF  THE  STATE  OF  LOUISIANA.  427 

Dunbar,  cofUra.  Wesrbbt  Dist. 

1.  Thought  that  the  case  of  Roman  et  al.  V9.  Roman's   October,  isse. 
minors,  was  decisive  of  this,  and  that  the  judgment  of     cox  rt  al, 
dismissal  must  be  confirmed.     4  Louisiana  Reports,  202.  Hinnn?kiaiB«. 

S.  The  widow  cannot  be  made  liable,  for  it  is  not  shown, 
or  even  alleged,  that  the  claims  of  the  plaintiffi  were 
contracted  during  marriage,  or  that  it  is  a  community  debt/ 

3.  The  widow  and  heirs  should  have  been  sued  in  the 
Probate  Court.  The  succession  was  accepted,  with  benefit 
of  inventory,  and  all  claims  against  it  should  be  presented  for 
liquidation  in  that  court. 

BuUard,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  widow  and  heirs  of  the  late 
P.  H.  Hunter,  to  recover  a  debt  due  by  him  at  his  decease. 
Some  of  the  heirs  appear  to  be  minors,  and  are  represented 
by  their  natural  tutrix. 

The  defendants  excepted  to  the  jurisdiction  of  the  District 
Court,  averring  that  an  administratrix  had  been  appointed 
to  the  estate,  and  that  the  plaintifis'  claim  had  never  been 
regularly  presented  for  acceptance  or  rejection. 

The  court  declined  jurisdiction  of  the  case,  and  the  plaintiffs  oesuon  of^  ^ 

appealed-  SSTS"  m'S^ 

It  was  shown  on  the  trial  below,  that  there  had  been  an  ^^   of    the 

administrator,  whose  account  had  not  been  rendered,  and  some  of  the^bitl 

that  since  the  institution  of  this  suit,  the  Court  of  Probates  ^pg^^a'it  T^ 

had  made  a  second  appointment.     The  heirs  being  minors,  v^^  •&  ao- 

-    ,  .  -I  .J  J      1.        ^       >.  .  minirtrator  had 

and  the  estate  necessarily  accepted,  under  benefit  of  mven-  been  appointed 
tory,  we  are  of  opinion,  that  the  court  did  not  err,  in  8Us->  rion^^baT^^Sd 
taining  the  exception,  ^  far  as  they  are  concerned.  The  ««ndered  no  ^ 
estate  does  not  appear  to  come  under  the  provisions  of  article  that  the  Diatnct 
995,  of  the  Code  of  Practice.  prtTiurilSirtiOT 

But  with  respect  to  the  widow,  against  whom  judgment  is  {J^*  jHdow**"d 
claimed  for  one  half  of  the  debt,  as  concerned  in  the  commu-  i^ein,  for  a  debt 
nity,  the  same  principle  does  not  apply.  A  community  of  exeeot  toVar  as 
acquests  and  gains,  cannot  be  accepted,  under  benefit  of  ^l^^uu^it^^  ^j, 
inventory,  and  if  the  widow  has  accepted  the  community,  or  ^neened,  or 
intermeddled  in  such  a  manner,  as  to  render  her  liable  for  intenned^/^ 
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Wmtsut  Dun.  one  half  the  debts  she  may  be  sued  in  the  ordinary  tribo- 
^^^'**^»  '*^'   nals,  and  her  liability  established.    As  to  her,  we  are  of 
Bowunr'»  HBiBs  opinion,  the  court  erred  in  dismissing  the  suit. 

VtAJm 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed;  that  the  plea  to  the  jurisdiction  of  the  District 
Court,  so  far  only  as  relates  to  the  heirs,  be  sustained,  and 
the  suit  be  dismissed  with  costs ;  but  that  so  far  as  it  concerns 
the  widow  in  her  own  right,  that  the  plea  be  overruled,  and 
the  case  remanded  to  the  District  Court,  for  further  proceed- 
ings according  to  law,  and  that  the  costs  of  the  appeal  be 
pitid  by  the  widow. 


Rowley's  heirs  vs.  cHEifET  et  al. 

APnEAL    FKOM    TBI    COUBT  OF  PftOBATBS    FOB    THB    TAtLiMB    OF  BAFIOBB. 

On  a  motion  to  aet  aride  a  non-vnit,  by  a  transferree  of  the  daim  of  one  of 
the  plaintiffi,  and  it  is  objected  on  the  appeal  that  he  was  no  party  and 
had  no  intereet,  the  case  will  not  be  remanded  to  inqnire  into  his  interest, 
when  the  motion  was  receiFod  and  acted  on  in  the  court  below,  without 
this  objection  being  urged. 

In  a  init  sfainst  executors  and  tutors,  to  acconnt  when  the  latter  file  & 
partial  account,  and  pray  for  time  to  render  a  final  one,  and  objeotions 
are  made  to  it :  Hdd^  that  the  Probate  Court  improperly  non-auiiedtlie 
plaintifiS^  on  the  ground  of  absence  of  connsol.  In  the  absence  of  th* 
plaintiffs,  the  court  might  have  overruled  their  objections  to  the  account, 
but  could  not  torn  them  out  of  court  without  a  final  action  on  their 
claim. 

This  is  an  action  against  W.  H.  and  D.  Cheney,  testa- 
mentary executors  of  Job  Rowley,  deceased,  and  testamentary 
tutors  of  his  minor  heirs,  the  plaintifis,  to  compel  Uiem  to 
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render  an  account  of  their  administratioD,  to  pay  over  any  WsarmrDnT. 
balance  that  may  be  in  their  hands.  October,  xsas. 

The  plaintiffs  allege,  that  they  are  the  legal  representatives  bowut's  hubs 
of  Job  Rowley,  who  died  in  1820,  when  the  defendaiits   ^tamxtu^ 
became  seized  of  his  estate,  which  amounted  to  twenty-nine 
thousand  five  hundred  and  seven  dollars,  according  to  the 
inventory. 

They  further  allege,  that  in  18S9,  the  defendants,  without 
authority  of  law,  sold  all  the  property  of  the  estate  to  pay  the 
debts,  by  which  they  (the  minors)  sustained  a  loss  of  thirty 
thousand  dollars. 

They  pray  that  the  defendants  be  required  to  render  an 
account,  in  both  capacities  of  testamentary  executors  and 
tutors,  and  pay  over  whatever  sums  that  may  be  ascertained 
to  be  due. 

The  defendants  on  being  ordered,  rendered  a  partial 
account,  and  prayed  for  further  time  to  make  a  full  and  final 
one. 

The  plain tifis  filed  ^exceptions  to  many  of  the  items  in  the 
account  rendered,  and  excepted  to  blending  the  two  accounts 
as  executors  and  tutors. 

The  case  stood  on  these  issues,  and  was  continued  for 
several  monthly  terms  of  the  Probate  Court,  when  at  the 
December  term,  1835,  it  was  called,  and  the  plaintiflii  not 
appearing,  a  judgment  of  non-suit  was  entered. 

Wells,  who  claimed  to  be  a  transferree  of  one  of  the 
parties  plaintiff,^  filed  his  aflSdavit,  and  moved  to  set  aside 
the  non-suit,  on  the  ground  that  the  plaintiffs'  counsel  were 
both  absent,  one  on  account  of  sickness,  and  the  other  pn  a 
journey,  whose  return  was  anticipated  in  time  for  the  trial ; 
that  trusting  to  them  the  judgment  was  rendered  without 
giving  him  an  opportunity  to  be  heard. 

The  court  refused  to  entertain  the  motion  and  re-instate 
the  cause.  Prom  judgment  overruling  the  motion  and 
aflSdavit,  this  plaintiff  appealed. 

Dunbar,  for  the  plaintiff. 
rFiwi,  conlro. 
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Wimwi  DiiT.      MarHnt  /.,  delivered  the  opinion  of  the  court. 

Oct^^t^^^'       The  defendants  being  the  executors  of  the  ancestor  of  the 

BowLST*s  mau  defendants,  and  also  their  tutors,  were  called  upon  to  render 

cBursrvTAL.  <^  account  of  their  administration  in  both  capacities^  and 

On  a  motion  Complied  with  the  desire  of  the  plaintiffs,  who  thereupon  filed 
TOnSit'"by  a  ^^*^  Opposition  to  the  accounts  thus  rendered, 
tnnaferree  of  The  suit  was  Continued  during  the  monthly  terms  ci 
of^he  p^iniiffst  the  Court  of  Probates,  from  April  to  December,  when  the 
j^ted)*  on  the  l^>^>^^i^  ^^^  appearing,  a  judgment  of  non-^uit  was  entered, 
appeal,  that  he  Shortly  after,  and  during  the  December  term.  Wells  came 
and  had  no  in-  forward  and  filed  his  affidavit,  stating  that  he  was  the  trana- 
iSTnofuj^  ferree  of  the  share  of  one  of  the  plaintifib,  and  that  one 
manded  to  in-  of  the  attorneys  of  the  plaintiffs  had  been  prevented,  by 

q[uire    into   hU  .....  _•'  ,.'  i       i  i  . 

interest,  when  mdispositiou,  from  atteudmg  court  on  the  day  the  non-su&t 
iwcWed*"'  and  ^^  taken,  and  that  the  other  was  absent  on  a  journey, 
•^  *>"  ^  ^^  although  his  return  before  that  time  had  been  anticipated  ; 
without  this  ob^  he  therefore  prayed  that  the  non-suit  be  set  aside,  which 
^^     ^"*  was  refused,  whereupon  he  appealed. 

In  a  suit  It  has  been  objected  in  this  court  that  the  appellant  was 
^°and  ILtoJs  »ot  ^  P*^^y  ^  ^bis  suit  at  its  inception,  during  its  progress, 
to«ccwmt,when  Q^r  at  its  termination  by  the  judgment  of  non-suit,  that  he 
partial  aoooont,  has  00  interest  therein,  and  is  uot  aggrieved  by  this  judgment, 
time  tTrendn^  wherefore  the  appellees  pray  that  the  case  may  be  remanded 
a  final  one,  and  f^  ^^  inquiry  iuto  his  interest 

objections      are  ^       '' 

mafie  to  it :  This  has  appeared  to  us  unnecessary,  as  the  motion  was 
ivobate  Court  received  and  acted  upon  in  the  Court  of  Probates,  without 
■Sted^e  pUdnl  ^^^  absence  of  any  interest  in  the  applicant  being  urged  at 
tiffs,  on  the  the  bar,  or  in  the  opinion  of  the  court  overruling  it. 
wneeof  coanseir  It  would  have  been  the  duty  of  this  court  to  reverse  the 
of  &e  piiitHfiJ  judgment  of  the  Court  of  Probates,  even  if  the  motion  to  set 
^e  eourt  miriit  aside  the  non-suit  had  not  been  made.  The  absence  of  the 
their  objections  plaintiffs  when  Called,  might,  at  most,  have  authorized  the 
but^««3Sr'not  Court  of  Probates  to  overrule  their  objections, 
torn  them  oat  of  jt  cannot,  however,  justify  turning  theih  out  of  court 
final  action  on  without  a  final  actiou  on  their  claim. 

their  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  end 
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reversed,  and  the  case  remanded  for  further  proceedings  WestxritDist. 
according  to^  law ;  the  appellees  paying  the  costs  of  this    ^^^'  ^^^' 
appeal*  «rbsr 

BOTGS. 


GREEN  V8»   B07CE. 

APPEAL    FROM    THE    COURT   OF  THE    BUTH   JX7DICIAL   DISTRICT,  THE 
PARISH   JUDGE   OF   THE    PARISH    OF   RAPIDES   PRESIDING. 

Where  the  defendant  received  a  deed,  in  1829,  to  five  hundred  acres  of 
land  in  a  Spanish  grant,  not  located  and  patented,  valued  at  five  hundred 
dollars,  for  his  professional  services  in  procuring  from  the  General 
Government  a  location,  survey  and  patent  to  said  grant  of  a  leagae 
sqnare :  Held^  that  it  appearing  from  the  evidence  the  defendant  was 
instrumental  in  procuring  an  advantageous  location,  though  no  patent 
has  Issued,  he  is  not  liable  in  an  action  of  Ution  beyond  moitty  on  his 
contract. 

This  is  an  action  to  rescind  a  contract  for  lerion  beyond 
moiety. 

The  plaintiifchargesthatin  1829  he  deeded  to  the  defend- 
ant five  hundred  acres  of  land,  estimated  at  five  hundred 
dollars,  being  part  of  a  league  square,  confirmed  under  a 
Spanish  grant.  That  this  land  was  given  in  consideration  of 
professional  services  to  be  rendered  by  the  defendant,  in  pro- 
curing a  location,  survey  and  patent  for  said  grant  of  land, 
firom  the  general  government  of  the  United  States. 

He  further  chafges  that  the  defendant  has  wholly  failed 
to  perform  said  services,  by  which  he  has  sufiered  hsUm  in  said 
contract,  exceeding  one  half  of  the  value  of  the  land  con- 
veyed ;  that  in  fact  there  is  an  entire  failure  of  the  considera- 
tion, and  the  defendant  has  been  guilty  of  fraud  in  obtaining 
said  deed.  He  prays  that  the  deed  and  agreement  between 
him  and  the  defendant  be  cancelled  and  annulled. 


4SS  CASES  IN  THE  SUPREME  COURT 


WitnBvDitT.      The  defendant  pleaded  the  general  issue.     He  avers  that 
O''^*^*  ^*^«    the  charge  of  fraud  is  false  and  unfounded,  and  puis  the 
•Kinr        plaintiff  on  strict  preof  of  every  allegation.     He  further  pleads 
B^oB.       ^G  prescription  of  four  years  against  the  action  of  lesion. 

Upon  these  pleadings  and  issues  the  case  was  submitted 
for  trial  before  a  jury. 

So  far  as  the  plea  of  prescription  is  concerned,  the  evidence 
showed  that  on  the  Sd  of  August,  1827,  the  plaintiff  conveyed 
to  the  defendant  five  hundred  acres  of  the  land  in  question, 
by  an  act  under  private  signature,  to  be  located  on  Red  River, 
and  within  the  limits  of  a  league  square  of  land  confirmed  by 
congress  to  Richard  Green,  in  consideration  of  one  dollar  per 
acre,  to  be  discharged  as  follows :  *^  He  (Judge  Boyce)  has 
rendered  some  professional  services,  and  he  is  willing  to  attend 
to  my  claim  until  he  obtains  a  patent  for  me  and  pays  the 
fees  of  office,  iic.^ 

On  the  4th  of  March,  1829,  the  plaintiff  makes  another 
deed  confirmatory  of  the  firs^  declaring,  ^'  that  he  has  here- 
tofore sold  and  conveyed,  and  does  by  these  presents  sell  and 
convey,  a  certain  tract  of  five  hundred  acres  of  land,  being 
part  of  a  tract  confirmed  to  the  said  Richard  Green,  of  one 
league  square  on  each  side  of  the  bayou  Rigolet,  to  be 
bounded  in  front  to  the  said  bayou,  Ac."  **  In  consideration, 
the  said  Boyce  has  heretofore  paid  to  the  said  Green  the  sum 
of  five  hundred  dollars." 

'  Suit  was  instituted  to  rescind  this  contract  of  sale;  and 
service  of  citation  made  on  the  4th  March,  1833^  precisely 
four  years  after  the  date  of  the  last  deed. 

The  judge  instructed  the  jury  that  the  deed  of  1829  should 
be  taken  as  confirmatory  of  that  of  1827,  and  that  an  action 
<  of  lesion  was  barred  by  the  prescription  of  four  years.  That 
the  value  of  the  land  was  to  be  estimated  at  what  such  land 
sold  for  in  the  neighborhood  at  the  date  of  this  sale.-  And 
further,  if  there  was  no  fraud  at  the  inception  of  the  contract, 
and  part  of  the  consideration  performed,  the  jury  should  find 
for  the  defendant."  The  plaintiff's  counsel  excepted  to  this 
charge  as  erroneous. 
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Oq  the  merits  it  appeared  that  the  plaintiff  was  the  owner  Wbstebh  Dmt. 
of  a  land  claim  of  one  league  square,  calling  for  its  location    Qtfo&g«»i836. 
at  the  mouth  of  Racoon   Creek  on  the  Rowgully  bayoui        euix 
(Rigolets)  on  the  north  side  of  Red  River,  in  the  parish  of       boyci. 
Rapides,  founded  on  a  permission  and  grant  from  the  Spanish 
government.    This  claim  was  favorably  reported  on  to  con- 
gress, and  confirmed  in  1820,  but  no  actual  location  or  survey 
was  made,  and  no  patent  had  ever  issued  to  the  grantees. 

A  variety  of  testimony  was  introduced  to  show  the  natore 
and  value  of  the  services  rendered  by  the  defendant.  It 
appeared  that  the  township  which  embraces  this  claim,  was 
surveyed  by  a  deputy  surveyor  of  the  United  States,  in  181 S. 
That  the  sectional  lines  and  private  claims  were  traced  and 
run  out  by  M'Crummen  &  Lewis,  deputy  surveyors,  in  1822. 
It  was  returned  into  the  Surveyor  General's  Office  and 
reported  to  the  General  Land  Office,  with  this  claim  in  dotted 
lines  as  spurious,  and  remained  in  a  state  of  suspense  until 
18S29  After  Judge  Boyce  undertook  to  get  it  patented.  He 
wrote  to  the  members  of  congress  from  Louisiana,  to  have 
the  difficulties  and  objections  to  the  completion  of  the  title 
removed.  In  18S2,  Judge  Bullard,  while  a  member, 
explained  the  situation  and  validity  of  the  claim  to  the 
commissioner  of  the  Greneral  Land  Office,  and  a  patent  wacp 
ordered  to  issue.  Other  persons  being  interested,  and  not 
approving  of  the  location,  they  have  refused  a  patent.  It 
remained  in  this  condition  at  the  inception  of  this  suit. 

After  hearing  the  parties^  and  all  the  testimony  of  the  case, 
the  jury  returned  a  verdict  for  the  defendant.  From  judg* 
ment  confirming  this  verdict,  and  after  an  unsuccessful 
attempt  to  obtain  a  new  trial,  the  plaintiff  appealed. 

Dunbar^  for  the  plaintiff. 

Judge  BoycCy  inpropri&per8on&. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  rescind  a  contract  relating  to  the* 
sale  of  real  property  on  account  of  lesion  done  to  the  vendor 

55 


4S4  CASES  IN  THE  SUPREME  COURT 

WEmBR  Dirr.  amounting  to  more  than  half  the  value  of  a  tract  of  five 

Ocfo6ep»  1836.    hundred  acres  of  land,  alleged  to  have  been  sold  to  the 

oiasH    "*  defendant. 

v*.  The  cause  was  submitted  to  a  jury  in  the  court  below, 

who,  after  hearing  testimony,  and  receiving  a  charge  from 

the  judge  a  quo  in  relation  to  points  of  law,  found  a  verdict 

for  the  defendant,  and  judgment  being  rendered  in  pursuance 

thereof,  the  plaintiffappealed. 

The  charge  of  the  judge  relates  to  a  plea  of  prescription. 
The  case  was^  however,  tried  by  the  jury  on  its  merits,  and 
as  we  are  of  opinion  that  the  testimony  fully  justifies  their 
verdict,  independent  of  the  efiect  which  the  judge's  charge 
may  have  produced  on  their  opinions,  it  is  deemed  useless  to 
take  into  consideration  his  opinion,  (which  was  excepted  to) 
touching  the  prescription  pleaded. 

It  appears  by  the  evidence  of  the  case,  that  the  plaintiff 

had  obtained  a  grant  from  the  former  government  of  the 

country  for  a  square  league  of  land,  for  the  purpose  of  erecting 

Where  the  de-  a  saw  mill,  &c.     The  tract  thus  granted  was,  by  the  terms 

JrSeed!  k^sS!  ^^  ^^^  coucession,  to  have  been  located  on  a  small  water 

to  fiTe  hundred  course  in  the  pine  woods  on  the  north  side  of  Red  River,  in 

•eretof  land  in  •  ■       ^  V^      •  ^  i  .   •     ^  n      .  •  n    *     • 

mSpwiiahmnt.  the  pansh  of  Rapides,  which  falls  into  a  bayou  called  the 
patented!  vaio^d  Rigolets,  which  passcs  through  the  low  lands  and  connects 
at  five  hundred  j^gelf  with  Red  Rivcr.     This  land  being  much  more  valuable 

dollars,  for  his  ^ 

profeationai  aer-  than  that  called  for  by  the  grant  from  the  Spanish  authoriiies, 
S^'from^Sc  i^  was  considered  greatly  conducive  to  the  interest  of  the 
genmi  go▼e^n-  grantee  that  a  change  of  location  should  be  made,  and  to 
survey  and  pa-  effect  this  purpose  the  defendant  was  employed,  and  also  to 
grantof  aieaeiie  carry  the  claim  through  the  different  officers  of  the  United 
SaUtappJurinK  ^^^^^^  government,  whose  functions  relate  to  the  public 
from  the  evi-  domain,  SO  as  to  obtain  a  patent  in  form.  For  bis  services, 
fendant  was  in-  to  be  rendered  in  these  respects,  he  was  compensated  by  five 
SSSarintwad-  hundred  acres  of  the  land  in  question,  estimated  at  the  time 
▼an»»gcott^o«*-  of  the  transfer  of  title  at  the  price  of  five  hundred  dollars, 
patent  has  is-  It  appears  by  the  evidence  adduced  on  the  part  of  the 
Uabii  ^n  In  it  defendant,  that  he  had  faithfully  and  diligently  performed 
tion  of  lenon  q\i  things  required  of  him  by  the  contract,  and  that  it  is  more 
hisoontnust.       than  probable  that  the  change  of  location  which  gave  so 
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gteat  additional  value  to  the  plaintiff's  grant,  was  effected  wicnurDitT. 
mainly  by  the  agency  of  the  defendant.    We  are  of  opinion    Ocutber,  i836. 
that  lesion  has  not  been  shown,  and  that  the  agent  and  tatlob  n  al. 
purchaser  has  always,  in  relation  to  the  matters  now  in       ^ 
contest,  acted  honestly  and  in  good  faith. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


TATLOR  ET  AL.  VS.   JEFFRIES*  ESTATE. 

V 

A?PSAI«  FROM  THK   COUET   Off   PK0BATB8  FOK  THJB  PAEMB  OF  KAPIOXS. 

The  term  of  &n  administrator  is  not  limited  to  one  year  from  the  date  of  his 
appointment.  In  one  class  of  cases  he  shall  continue  to  act,  until  a 
partition  be  made  among  the  heirs. 

Administrators  stand  on  a  different  footing,  as  to  the  duration  of  their  trusts, 
from  curators  of  vacant  estates,  although  the  law  gives  them  the  same 
powers,  and  subjects  them  to  the  same  duties  and  responsibilities. 

Where  an  i^peal  is  taken  by  a  party,  not  in  the  record,  and  his  interest  is 
denied,  and  does  not  appear  by  the  original  proceedings,  the  case  will  be 
remanded,  to  inquire  into  the  interest  of  the  appellants. 

The  plaintiffs  have  appealed  from  a  final  judgment  of  the 
Court  of  Probates,  homologating  the  tableau  of  distribution 
of  the  estate  of  Richard  S.  Jeffries,  deceased. 

They  allege  that  the  administrator  and  administratrix, 
filed  a  tableau  of  final  distribution  among  the  creditors  of 
said  estate,  without  placing  them  thereon,  and  procured  it  to 
be  homologated  on  the  10th  of  April,  18S5,  without  giving 
public  notice,  in  conformity  with  law. 


4S6  CASES  IN  THE  SUPREME  COURT 


WnnuiDitT.      They  further  state,  that  (hey  are  privileged  creditocs  of 
Oci»^ttss6,   the  deceaeed,  for  eight  or  nine  huodred  doIbirB,  and  that  they 


TATioBRAi.  ftr^  aggrieved  by  the 'judgment,  honudogating  said  tableau, 
g^^^l^f     And  pray  an  appeal  therefrom. 

WTATB.  An  appeal  was  granted  the  18th  of  September,  18S5» 

returnable  to  the  Supreme  Court,  at  Alexandria,  the  first 
Monday  of  October,  following. 

Service  of  the  appeal  was  made  on  the  attorney  in  fiict,  of 
the  administrator,  who  was  temporarily  absent 

Dunbar,  for  the  appellants,  filed  the  following  assignment 
of  errors: 

IsU  That  no  evidence  was  ofiered  of  the  publication  of 
notice  of  the  tableau,  notifying  the  creditors  and  others,  as 
required  by  law. 

2d.  That  the  judge  of  probates  erred  in  homologating  said 
tableau  without  such  evidence ;  and  in  fact  it  could  not  have 
been  offered  or  produced,  as  no  publication  was  ever  made. 

On  the  second  day  of  the  October  term,  18S6,  an  order 
was  made,  on  the  suggestion  of  the  counsel,  for  the  admin- 
istrator, that  this  case  be  laid  over  for  service,  or  a  new 
administrator  to  be  appointed. 

IFtnn,  for  the  defendants,  suggested  that  the  term  of  the 
administrator  had  expired,  that  he  \s  Junius  officio,  and  no  suit 
can  be  carried  on  against  him.  The  cause  should  therefore 
be  continued,  until  a  new  administration  is  appointed,  or  the 
heirs  are  cited  in. 

DmJbat,  for  the  appellants,  resisted  the  motion.  These 
proceedings  were  commenced  during  the  administrator's 
term,  and  are  parts  of  his  acts  which  he  is  bound  to  defend. 
An  administrator  is  bound  to  defend  suits  commenced  during 
his  term  of  office,  relative  to  the  estate  he  administers,  and 
proceed  with  them  to  final  judgment,  even  after  his  term 
expires.  He  urged  that  the  order  laying  over  this  case  be 
set  aside.    Louiriana  Code,  1669.    S  Martin,  A*.  S.,  60S. 
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t.   In  this  case  the  appellants  ffave  nt>  remedy,  if  the  WsrmvDitr. 
appeal  is  not  sustained.    The  tableau  will  be  definitively    Q*^***^*  ^^^' 
h<Hnologated,  their  claims  excluded,  and  the  other  debts  all  Tiniom  vr  ai^ 

8.  The  service  of  citation  was  properly  made  on  the       swat*. 
attorney  in  fact  of  the  administrator,  appointed  to  represent 
him  during  his  temporary  absence.    LotMana  Codey  1144-5. 

Bfdiardf  /.,  delivered  the  opinion  of  the  court 

Early  in  the  term  it  was  ordered  that  this  case  be  continued 
for  service,  it  being  suggested  that  the  appellees  who  were 
cited  as  administrators  of  the  estate  of  Jeffries  were  JuncH 
offieHi.  This  order  was  subject  >to  be  set  aside  on  a  proper 
showing  by. the  appellants.  It  appears  that  the  appellees 
were  administrators  at  the  time  of  service  of  citation,  but  it 
is  urged  that  the  years  of  their  administration  has  since' 
expired,  and  that  they  are  now  without  capacity  to  represent 
the  estate. 

The  counsel  for  the  appellants  has  shown  that  the  code 
makes  it  the  duty  of  executors,  after  the  expiration  of  the 
year  of  their  administration    to  continue   to  defend  suits     The  teim  of 
brought  by  or  against  them  until  the  heir  appears.    Latdriana  JJ'n^t'umiSfto 
Code^  article  1669.    He  contends  that  the  same  reason  applies  oae  Teai>  from 
to  curators  and  adminbtrators,  and  that  nothing  in  the  code  appointment  in 

/>  _u«j-  'a  onedassofeaies 

forbids  It.  lie  ahaU  continue 

We  have  examined  that  part  of  the  code  which  relates  to  ^  *«*  «^*»* ,  • 

partition         be 

the  appointment,  powers  and  duties  of  administrators  of  made  among  the 
estates,  and  we  do  not  find  that  the  term  of  an  administrator   ^ .  . 

•     1..1  ^1*  ^^1  Adminiitntori 

IS  limited  to  one  year  from  his  appointment.  On  the  con-  Kandonadiffet^ 
trary  it  is  provided,  at  least  in  one  class  of  cases,  that  he  ^^^^ 
shall  continue  to  act  until  a  partition  be  made  amonir  the  ^  ^^^  txtuu, 

^  Irtmi  ouratora  oi 

heirs.  Louiriana  Code^  artick  1044.  We  are  of  opinion,  Taeant  estates, 
therefore,  that  administrators  stand  on  a  different  footing,  as  gi^^^em  the 
to  the  duration  of  their  trust,  from  curators  of  vacant  estates,  JJJ?*^^!^*^ 
although  the  code  gives  the  same  powers,  and  subjects  them  the  same  duties 
to  the  same  duties  and  responsibilities.  itiea.'^''^'' 

Let  the  order  be  rescinded. 
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CASES  IN  THE  SUPREME  COURT 


•BAIAMli 
ASHIHIlTRATOm. 


Wnmur  Dnt.      FFtfifiy  for  the  appelleSfts,  then  moved  to 
Q<**^«  '*^'   because  the  appellants  did  not  show  that  they  had  any 
interest  in  the  matter  embraced  by  the  record. 


DmboTf  cofUrOf  contended,  that  the  appellants  had  set 
forth  in  their  petition  of  appeal  a  sufficient  interest,  and  the 
case  should  be  remanded,  to  enable  them  to  show  it 

BvUard^  /.,  delivered  the  opinion  of  the  court 

In  this  case  the  interest  of  the  appellant  is  denied,  and  it 
is  not  shown  by  the  record.  The  question  thus  presented  k 
one  which  this  court  cannot  try,  and  the  case  must  be 
remanded.    6  Martin,  JV*.  5.,  S06. 

It  is,  therefore,  ordered  and  decreed,  that  the  case  be 
remanded  to  the  Court  of  Probates,  with  direction  to  the 
judge  to  inquire  into  the  claim  of  the  appellant  to  the  i^ipeaL 


Where  ao  ap- 
peal ii  taken  uj 
a  partjr  not  in 
the  reeord,  and 
hit  interest  ia 
denied  and  does 
not  appcv  hy 
the  onginal  pro- 
eeedinn,  the 
eaiewill  be  re- 
manded, to  in- 
qoire  into  the 
interest  of  the 
appeUanta. 


10L488 
4106  601 
106   604 


FRIEND  OS.  Graham's  administrator. 

Am4L   mOH  THK   COURT  OF  PROBATSI  VOR   THS   FAKISB   OF  CABKOLU 

When  an  order  of  appeal  is  made  on  the  bach«  or  at  the  foot  of  the  petitioa, 
its  deficiencies  as  to  description  or  setting  for  the  court,  time  and  manner 
of  takins  the  appeal,  may  be  supplied  by  a  reference  to  the  petition. 

When  an  appeal  from  the  Probate  Court  is  prayed  for  acotrdimg  fo  Ime,  it 
will  be  considered  as  made  to  the  Supreme  Court. 

Debts  of  a  succession,  like  those  of  the  estate  of  a  ceding  debtor,  are  of  a 
higher  dignity,  and  are  to  be  paid  before  tliose  of  the  deceased,  or  of  the 
insolrent. 

The  aerviees  of  an  attorney  who  draws  op  the  petition  and  schedule  of  an 
insolvent  debtor,  create  a  claim  on  the  estate  surrendered,  which  is  not  to 
be  placed  on  the  tableau  as  a  debt  of  the  insolvent.  Th^se  serriees 
enure  to  the  benefit  of  those  who  have  an  interest  in  the  estate  suReodorad. 
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So  tke  lemces  of  an  attorney,  in  procuring  the  removal  of  an  administrator,  'Wutshn  Dist. 

ea,iire«  to  the  benefit  of  the  succession  ;  that  is,  the  creditors  and  heirs.     October^  t8S6. 

The  claim  for  services  should,  therefore,  be  paid  out  of  tl^e  funds  of  the 

Bttccession,  although  the  attorney,  was  employed  at  the  request  of  some  vt 

odabamHi 
of  the  heirs.  ADxiiruTftATOB. 

This  is  an  action  against  the  administrator  of  an  estate, 
for  counsel  fees.  The  pUintiff  alleges,  that  as  counsellor 
and  attorney  at  law,  he  rendered  professional  services  to  the 
estate,  of  which  the  defendant  is  administrator,  for  which 
he  charges  the  sum  of  five  hundred  dollars,  according  to 
an  account  annexed.  That  said  administrator  refuses  to ' 
allow  his  account  as  a  charge  upon  the  estate  of  the 
decedent;  wherefore  he  prays  judgment  for  the  amount  of 
his  claim. 

The  defendant  pleaded  a  general  denial,  and  further 
averred,  that  if  the  services  mentioned  in  the  petition  were 
performed,  it  was  a  personal  charge  on  the  persons  employing 
the  petitioner,  and  not  a  debt  of  the  deceased,  and  for  which 
heV  succession  was  not  liable. 

The  evidence  showed  that  the  plaintiff  had  been  employed 
by  the  heirs  of  the  deceased,  against  one  Tompkins,  who 
claimed  to  be  curator  of  the  decedent's  estate,  to  have  him 
removed  as  an  unfit  person  to  have  the  management  thereof. 

The  plaintiff  proved  that  his  services  were  worth  the  sum 
charged.  The  judge  of  probates  gave  judgment  against  the 
defendant  in  his  capacity  of  administrator,  for  the  amount  of 
the  plaintiff's  demand.     The  administrator  appealed. 

FFtnn,  for  the  plaintiff,  moved  to  dismiss  the  appeal, 
because  no  appeal  is  prayed  to  any  court,  biit  is  only  asked 
for  in  due  course  of  law,  &c. 

Selby^  for  defendant,  stated  that  an  appeal  was  prayed  for 
and  security  offered  according  to  law,  and  that  the  order 
granting  the  appeal  made  it  returnable  to  Alexandria,  the 
first  Monday  in  October,  1836,  which  was  sufficient,  this 
being  the  day  the  Supreme  Court  meets  there. 
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WivRBirDira.      2.  The  attorney  was  employed  by  the  heirs,  and  they 
October,  1856.    aloDe  should  be  chargeable  with  the  fee.     It  is  a  debt  of 
theirs  and  not  a  debt  of  the  succession. 


vAiKan 
vt. 

•mABAM*l 


Bam/f  for  the  plaintifi^  stated  that  there  was  evidence  in 
the  record  to  show  that  the  services,  for  which  compensation 
is  claimed,  were  rendered,  and  that  the  sum  charged  is  very 
reasonable. 

Martin^  JC,  delivered  the  opinion  of  the  court. 

The  dismissal  of  this  appeal  is  prayed  for  on  the  ground 
that  it  is  not  expressly  made  returnable  to  this  or  any  other 

Wlien  an  oi^  court. 
der  of  ■ppetl  it 

Dttde  on  the  As  the  order  granting  the  appeal  is  made  at  the  foot,  or  oo 
footoTiJ^^'  ^^^  hack  of  the  petition,  any  deficiency  thereon  may  be  eked 
tioD,    iu  defi-  out  by  a  resort  to  that  document.    The  appeal  was  not 

eieociei    si    to  '  ' 

deseripdon  or  prayed  for  expressly  to  this  or  any  other  court,  but  was  asked 
Qowtf  time  and  ^^^  according  to  law.  There  could  not  be  a  stronger  implica- 
P"^  **^  jSa'  ^^^^  ^^*^  ^'  ^^  intended  to  be  to  this  court,  as  an  appeal 
nuij  be  mppiied  could  be  made  to  no  other.  The  judge  in  his  order  made 
Je'pi^don.^  **  ^^^  "appeal  returnable  to  Alexandria,  the  first  Monday  of 
When  an  ap-  October,"  the  time  and  place  provided  by  law  for  the  return 
{^batT'^Court  ^^  appeals  to  this  court.  It  is  impossible  to  conclude,  from 
*JJP**y«^^  an  examination  of  the  petition  and  order  of  appeal,  that  the 
it  wUi  be  oon!  tribunal  to  which  it  was  intended  to  be  addressed,  could  be 
textile  Sn|u^me  mistaken.  The  appeal  must,  therefore,  be  sustained. 
^^^'^  The  plaintiff  sought  remuneration  for  professional  services 

ocMion***  *  Skc  rendered  the  succession,  in  procuring  the  removal  of  a  former 
those  of  the  es-  curator.     His  claim  is  resisted  on  the  erround  that  it  is  not  a 

tateof  a  ceding    ,  ,  ,       ,  , 

debtor,  are  of  a  debt  of  the  deceased,  but  of  those  of  the  heirs,  by  whom  the 
a^  ^i!^  iiT'^  plaintiff  was  employed.  Debts  of  a  succession,  like  those  of 
Sth^S^d!  ^^^  ^^^^^  ^^  *  ceding  debtor,  are  of  a  higher  dignify  than, 
or  of  the  insoU  and  are  to  be  paid  before  those  of  the  deceased  or  of  the 

^^Thc  aerriees  ^"^^v®'*^*  ^^  ^^^  ^^^^  of  Morel  V8.  Misotere's  Syndics,  * 
of  an  attorney  Martin,  S6S,  this  court  held,  that  the  services  of  the  attorney 

— ^o   draws    "- 

i  petition  i 

leaule  of 
...johrent  del— _ 

ercate  a  eiaim  to  be  placed  on  the  tableau  as  a  debt  of  the  insolvent,  the 


tke^  petition  a!!S  who  had  drawu  up  the  petition  and  schedule  of  the  insolvent, 
insdkent  debtor  ^^®*^^  *  claim  on  the  estate  surrendered,  and  was  noi 
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court  being  of  opinion  that  the  services  of  the  attorney  were  Wwrna  Dm. 
rendered  for,  and  enured  to  the  benefit  of  all  the  creditors    October^  isd6. 
who  bad  an  interest  that  the  cession  should  be  made,  and      jumsis 
consequently  they  were  bound  to  make  compensation  for  the       xoiutis. 
professional  services  of  the  attorney,  although  they  were  not  qq the  eaute  sur- 
rendered at  their  request.  iT"*n^\o '''b^ 
Claims  or  debts  against  a  succession,  as  contradistinguished  placed   oa  the 
from  those  of  the  deceased,  do  not  entitle  the  creditor  to  the  of  the  insolvent 
curatorship  of  the  succession.      HoUand  vs.    Wheatani  6  ^[^toStS 
Lotdriana  Reports.  443.                                                            efit  of  those  who 

-       ,  '  ,  1      i.    1  «         have  an  interest 

In  the  present  case  the  removal  of  the  curator  enured  to  in  the  estate  sur- 
the  benefit  of  the  succession,  i.  e.  the  creditors  and  heirs,  '^'^^^^''^ 

111  .  '      So,   the   Sep. 

^  smhi  cammoaumj  debet  aenhre  et  onus.  Ticesof  an  attor- 

If  the  succession,  after  paying  the  creditors  of  the  deceased,  i^*^  ^a^i 

leave  nothing  for  the  heirs,  the  former  will  be  exclusively  *"  "*  adminis- 

trator,  enures  to 

benefited  by  the  services  of  the  plaintifil  Should  there  be  a  the  benefit  of 
surplus  for  the  heirs,  then  the  debts  of  the  succession  will  be  ^  i^^Tere^ 
taken  therefrom.     In  either  case  justice  will  be  done.  ^^  ^S^^P' 

The  Court  of  Probates  did  not  err  in  sustaining  the  claim  serrices  ahooid 
of  the  plaintifi*  against  the  succession,  although  the  services  o^  of^e  f^ds 
were  rendered  at  the  request  of  some  of  the  heirs.  i^^riTSe  S 

tomey  was  em- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  Sliest  of  some 
judgment  of  the  Court  of  Probates  be  affirmed  with  costs.      ^  ^  ^""^ 


MATVIELD  V8.  MORRIS. 

AFPIAL   FBOM   TBK  COURT  OF  THB    SIXTB  JUDICIAL  DISTEICT,    TBB   JUDOB 

OP  THB   flSVBNTB    FEiaiDINO. 

In  a  poowory  action  against  a  squatter  on  public  land,  by  another  squatter, 
who  had  been  dispossessed,  the  jury  are  authorised  to  take  the  lines  of 

r 

the  quarter  section,  including  his  improyements,  as  the  /tmt/f ,  having  no 
other  role  to  ascertain  and  determine  the  extent  of  his  possession. 

66 
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WmiuiDitT.  It^t'iM  with  regard  to  a  rightful  owner,  the  occapant  who  dalina.by 
October,  1830.        prescription  most  establiflh  his  limita  by  positive  eyidence,  and  show  his 
wATTtM^n  possession,  inch  by  inch. 

xoaais.  This  is  essentially  a  possessory  action.    The  plaintiffclaims 

the  possession  of  a  certain  tract  of  land  with  her  improve- 
ments, together  with  one  thousand  dollars,  in  damages  for 
illegally  dispossessing  her  and  demolishing  her  house. 

The  defendant  pleaded  the  general  issue. 

The  evidence  showed  that  both  plaintiff  and  defendant 
were  squatters  on  public  land ;  and  had  cmnmenced  their 
improvements  before  the  land  was  surveyed.  They  made  a 
small  branch  the  dividing  line  between  them.  When  the 
land  was  surveyed  by  the  government,  it  so  happened  that 
the  plaintiff's  improvements  and  settlement  were  in  the  comer 
of  section  No.  SI.  They  consisted  of  a  small  cabin,  cottoa 
patch,  some  deadened  trees,  and  rails  made  adjacent  thereto. 

The  defendant's  settlement  was  near  the  former,  but  in 
the  corner  of  section  No.  32.  From  some  cause  or  other  a 
disagreement  took  place,  and  the  defendant  pulled  down  the 
plaintiff's  cabin,  dispossessed  her,  and  took  possession  of  her 
improvements.  The  plaintiff  claims  the  possession  of  the 
quarter  section  on  which  her  improvements  were  made. 

There  were  two  trials  in  the  court  below.  At  the  first 
trial  the  plaintiff  had  a  verdict  for  one  hundred  dollars,  and 
the  possession  of  the  land.  On  the  second,  the  jury  returned 
a  verdict  of  fifty  dollars  and  possession.  From  judgment 
rendered  thereon,  the  defendant  appealed. 

FTtnn,  for  the  plaintiff,  submitted  the  case  without  argument 

Dunbar^  contra.  The  plaintiff  had  no  right  to  possession 
of  a  quarter  section  of  land,  even  if  she  had  had  any.  Both 
parties  were  squatters,  and  can  only  claim  to  possess  to  the 
extent  of  their  improvements  and  actual  possession,  inch  by 
inch. 

JUartint  /.,  delivered  the  opinion  of  the  court. 

This  is  a  possessory  action,  in  which  the  plaintiff  seeks  to 
be  restored  to  the  possession  of  a  quarter  section  of  land,  with 
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damages  for  the  ouster.     The  general  issue  was  pleaded  ;  WKfrnnir  ihar. 
the  plaintiff  had  a  verdict  and  judgment ;  and  the  defendant    0^*"^^^  >^^- 
appealed,  after  an  unsuccessful  attempt  to  obtain  a  new  trial.      MATnsu) 

His  counsel  has  contended  in  this  court,  that  the  recovery       xoreis. 
was  improperly  extended  to  the  whole  (Quarter  section ;  there    Inaposaessoiy 
being  no  evidence  of  the  plaintiff  having  possessed  to  any  SjSatieron  pub- 
definite  extent,  except  as  to  the  part  of  the  land  covered  by  a  ^*®  ^*"^»  hjitn^ 
house  and  a  small  cotton  patch.  vho  has  been 

The  evidence  shows  that  rails  and  timber  were  cut,  and  jil^^'S^^autho^ 
trees  deadened  on  the  pfemises  near  the  house  and  cotton  J?*®^^°^®J^® 
patch.  This  is  evidence  of  possession  beyond  the  house  quarter  section, 
and  patch ;  and  if  the  jury  have  taken  the  lines  of  a  quarter  ImproTements,*' 
section  as  the  limits  of  her  possession,  the  court  is  without  J"  .  *®    *"!?'•» 

*  '  baying  no  other 

authority  to  disregard  their  verdict,  having  no  other  rule  by  rule  to  ascertain 
which  it  could  accurately  determine  the  extent  of  the  pos-  2^e er/JvJof  his 
session.  It  is  true  that,  with  regard  to  a  rightful  owner,  the  po»«»"on- 
occupant  who  claims  by  prescription^  must  establish  bis  re«rd  to  a  right- 
limits  by  positive  evidence,  and  show  his  possession  inch  by  ^q^"*''*  ^ 
inch.  But  the  same  strictness  cannot  be  expected  from  him  claims  -bj  pre- 
who  has  the  right  of  possession,  and  vindicates  it  against  a  establish  his 
trespasser.  The  extent  of  possession  in  the  present  case  was  {|™*^  eritSnoe 
a  matter  of  fact,  of  which  the  jury  was  the  peculiar  judge.  *nd  show  his 
The  court  was  satisfied  with  the  verdict  since  the  motion  for  by  inch.  ' 
a  new  trial  was  overruled. 

The  divisional  lines  made  by  the  surveyor  of  the  United 
States  afforded  the  best  means  of  ascertaining  and  describing 
the  land  which'  the  plaintiff  was  entitled  to  recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afl^med,  with  costs. 
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WwruurDurr. 
Ckftfar,  1896. 

"*•"  "  ^  TTSOIV   ET  Ah  W.   LAlf 8I1IG. 


KWrmLL  fEOM  THE  OOUKT  OF  THE  SIXTH  JUDICIAL  DlfTBICTi  TBB    JOIMB 

or   TBB    MTBMTH   rUMMlbUHi, 

It »  DO  gtotmd  of  objection  to  iatuing  an  attadunont,  that  both  plaintiff  and 
defendant  reside  oat  of  the  state^  for  the  oath  may  be  taken  hj  an  afent 
of  the  plaintiff,  and .  absence  from  the  state  of  the  defendant,  ezpraasly 
anthorixes  an  attachment. 

Nor  can  it  be  objected  to  the  isssing  an  attachment  before  the  debt  is  dae, 
as  it  is  expressly  provided  for  under  the  act  of  IW^ 

The  plaintiff  in  an  attachment  suit,  may  give  a  new  bond  and  sobsdlntn 
a  new  sorely,  in  order  to  make  the  first  one  a  witness  on  th^  trial,  when 
BO  liability  hat  accrued  under  the  first  hood. 

Where  the  plaintiff  has  been  improperly  deprived  of  a  witness  to  sappott 
the  allegations  in  his  petition,  and  to  rebut  the  testimony  of  the  defend- 
ant,  the  cause  will  be  remanded. 

This  18  an  attachment  suit  instituted  against  the  defend- 
ant, on  the  following  promissory  note,  before  it  became 
due : 

|S700  S8.  ''  New-Tork,  September  10th,  18S5. 

**  Twelve  months  after  date,  I  the  subscriber,  of  Natchito- 
ches, in  the  state  of  Louisiana,  promise  to  pay  to  the  order  of 
Messrs.  6.  W.  Tyson  &  Co.,  thirty-seven  hundred  dollars 
and  thirty-eight  cents,  at  the  Commercial  Bank,  at  New- 
Orleans,  for  value  received. 

'*  JAMES  LANSING.'' 

On  the  16th  December,  1835,  the  plaintiffl  sued  out  a 
writ  of  attachment  against  the  defendant  on  the  following 
affidavit,  made  by  Isaac  Tyson,  a  member  of  the  firm  of  O. 
W.  Tyson  Sl  Co.  : 


**  That  James  Lansing  is  really  indebted  to  the  said  firm, 
in  the  sum  of  thirty-seven  hundred  dollars  and  thirty-eight 
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cents,  in  the  manner  set  forth  in  the  petition ;  that  said  Wsstsbh  Dmt. 
Liansing  resides  out  of  this  state,  and  that  he  is  about  to   o<^o^,  i«36> 
remove  his  property  out  of  the  state  before  said  bebt  becomes    xtsok  et  al, 
due.  « ISAAC  TYSON."  *•• 

The  defendant  moved  to  dissolve  the  attachment  on  the 
following  grounds : 

Firsts  because  by  their  own  showing  neither  the  plaintiff 
or  defendant  is  a  resident  of  the  state  of  Louisiana,  and  that 
the  debt  is  not  due,  which  last  allegation,  if  true,  shows  that 
no  attachment  should  issue. 

Second.  That  the  defendant  has  his  domicil  in  this  state, 
in  the  parish  of  St.  Martin,  where  his  family  reside^  and 
where  he  has  a  large  property,  both  real  and  personal. 

Third.  Defendant  being  domiciliated  in  the  parish  of  St 
Martin,  cannot  be  sued  in  the  parish  of  Natchitoches. 

On  the  trial  of  this  motion,  the  plaintiffs  offered  one  John 
F.  Cortis,  the  surety  in  the  attachment  bond,  as  a  witness  to 
testify  in  the  cause,  who  was  objected  to  by  the  defendant's 
counsel  as  itUerested^  and  the  objection  sustained.  The 
plaintiffs'  counsel  then  tendered  a  new  attachment  bond, 
with  a  new  surety,  releasing  Cortis,  to  make  him  a  com- 
petent witness,  all  of  which  was  objected  to  by  the  defendant's 
counsel,  and  the  objections  sustained,  and  the  opinion  of  the 
court  excepted  to. 

The  evidence  showed  that  the  defendant  was  a  merchant, 
and  had  a  store  at  St.  Augustifie,  in  Texas,  but  was  in  the 
habit  of  going  backwards  and  forwards  to  his  family  in  the 
parish  of  St.  Martin;  that  he  had  valuable  real  estate 
there,  and  where  his  family  continued  to  reside. 

Judgment  was  rendered,  dissolving  the  attachment,  and 
the  plaintiffs  appealed. 

Wwn  and  Spauldingy  for  the  plaintiffs. 

1.  The  note  sued  on  in  this  case  expresses  on  its  face 
that  the  defendant  is  a  resident  of  Natchitoches,  and  the 
evidence  shows  he  is  about  removing  his  goods  to  a  store  he 
has  actually  established  in  Texas. 


V9, 

LAirsuo. 
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WnTRur  Dirt.  2.  The  testimony  of  Cortia  should  have  been  receivedy 
October,  1836.  and  would  have  showed  that  the  defendant  was  about 
TTsoir  ST  AL.  removing  permanently  from  the  state,  to  Texas.  This 
witness  was  rejected  as  interested,  because  he  was  the 
surety  in  the  attachment  bond,  when  it  was  moved  and 
oflered  to  substitute  another  surety  in  his  place.  We  had 
a  right  to  do  this.     6  McarHn^  JV*.  S.^  673. 

Dunbar^  for  the  defendant,  contended  that  the  witness  was 
properly  rejected,  and  could  not  be  released  froui  his  liability 
under  the  bond.  This  liability  accrued  from  the  time  of 
signing  the  attachment  bond.  See  the  case  referred  to  m  6 
Mariiny  JV.  8.,  673. 

2.  The  attachment  improperly  issued  in  the  first  place, 
because  the  defendant  is  a  resident  of  the  state,  and  it  is 
shown  has  valuable  property  in  the  parish  where  he  is 
domiciled.    5  JIfaWtn,  JV*.  jS.,  450.    3  Ltmnama  RepariSy  125. 

Spaiddingf  in  reply,  maintained  that  the  case  cited  from 
6  Martin,  N.  S.,  673,  was  conclusive  as  to  the  right  of  using 
Cortis  as  a  witness.  His  testimony  being  rejected,  the  case 
must  at  any  rate  be  remanded. 

Jtfariiny  /.,  delivered  the  opinion  of  the  courL 

The  plaintifis  are  appellants  from  a  judgment  setting  aside 
an  attachment,  which  they  had  obtained  against  the  defend- 
ant, whom  they  allege  resides  out  of  the  state,  and  who 
intended  to  remove  his  property  out  of  the  same,  before  the 
maturity  of  a  note  which  he  had  given  to  them. 

The  defendant  moved  to  have  the  attachment  set  aside, 
on  the  following  grounds  : 

First.  The  affidavit  shows  that  neither  of  the  parties  is  a 
resident  of  the  state,  and  that  the  debt  is  not  due. 

Second,  That  the  defendant  is  domiciliated  in  the  parish 
of  St.  Martin,  in  this  state,  and  has  valuable  real  property 
therein. 

Third.  And  that  he  is  not  suable  in  any  other  parish  than 
that  of  his  domicil.  /  * 


OP  THE  STATE  OF  LOUISIANA.  447 

The  act  of  1826  provides,  that  when  the  debt  is  not  due,  Westeru  Dist. 
an  attachment  may  issue  on  the  affidavit  of  the  creditor,  of    October,  i836. 
the  existence  of  the  debt,  and  of  either  of  the  circumstances    ttsoit  kt  au^ 
mentioned  in  the  first,  second  and  third  numbers  of  the  article  ^• 

^^^         ^     ,         ^      -  -_^  .  LA1I8ISO. 

240,  of  the  Code  of  Practice. 

The  first  circumstance  is,  that  the  debtor  is  about  per-  Itisno^and 
manently  to  leave  the  state,  or  has  left  it,  never  again  to  °g8urng**^^n"  au 
return,  without  the  possibility  of  obtaining  or  executing  a  !"*5^™p^» .  J^** 
judgment  against  him  ;  the  second  is,  that  he  resides  out  of  defendant  reside 
(he  state ;  and  the  third  is,  that  he  conceals  himself  to  avoid  for tfie oirthnuTy 
being  cited  ajid  forced  to  answer  to  the  suit  intended  to  be  ^  taken  by  an 

^  aeent     of     the 

brought  against  him.  pTaimiff.and  ab- 

I.  It  is  clear  that  it  is  no  good  ground  of  objection,  that  statTo/the  dZ 
both  parties  reside  out  of  the  state,  for  the  law  expressly  i^^ifJihori^STi^ 
provides  that  the  oath  may  be  made  by  an  agent  when  the  attachment, 
plaintiff  is  absent,  and  the  residence  of  the  defendant  out  of  ob\^cted*to*\he 
the  state,  is  stated  as  a  circumstance  authorizing  an  attach-  issuing  an  at^ 
tnent  to  issue.  Code  of  Practice^  article  244.  Neither  can  it  the  debt  is  due, 
be  objected  under  the  act  of  1826,  that  the  debt  is  not  yet  "rolide??^^^ 

due.  der   the   act  of 

1  qqA 

II.  The  testimony  shows  that  the  defendant  was  at  St. 
Augustine,  in  Texas,  and  had  a  store  there  about  the  time 
of  issuing  the  attachment,  and  that  he  had  a  family  residing 
at  Newtown,  in  the  parish  of  St.  Martin  ;  also  a  house  and 
lot,  and  slaves,  together  with  other  property  theire,  and  in 
other  parts  of  the  state.  The  plaintiff  asked  leave  to  substi- 
tute another  bond  for  that  on  which  he  had  obtained  the 
attachment,  with  the  view  to  render  the  surety  in  the  first 
bond  a  competent  witness  for  him.  This  was  objected  to  on 
the  ground  that  a  liability  might  have  already  accrued,  and 

the  surety  could  not  be  relieved  from  it  without  the  consent  . 

of  the  defendant.  The  objection  was  sustained^  and  the  in  an  attachment 
plaintiff's  counsel  took  his  bill  of  exceptions.  TnewS  Sd 

It  appears  to  us  the  District  Court  erred.     It  has  been  the  substitute  anew 

.-,.  I,  ,  ,.,  ^  ,-    surety,  m  order 

practice  of  this  court  to  allow  the  substitution  of  a  new  bond,  to  make  the  first 
when  one  of  the  obligors  is  wanted  as  a  witness.  This  SI'e '^ Ji?  wh^ 
has,  however,  never  been  done  when  a  liability  had  dlready  ^^  iwWHty  fuu 

"^  accrued     und^ 

accrued.     If  this  was  shown  to  be  the  case  in  the  present  the  fint  bond. 
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Wvrniv  DiTF.  iDStance,  it  would  be  proper  to  consider  whether  this  circimi* 
Pettier,  1836,    gtance  ought  to  prevent  the  substitution.      But  it  is  not 
LowKKT  n  AL  sbown,  nor  is  it  urged,  that  any  hability  has  accrued. 

LAMiHtt  "^^  ^^^  plaintiff  has  been  improperly  prevented  from  avail- 

Where  the  ing  himself  of  the  testimony  of  his  bondman,  in  order  to 
£!Jli^lS^**dS  support  'he  allegations  of  his  petition,  and  to  rebut  the 
privedof  a  irit-  testimony  offered  by  the  defendant,  in  support  of  the  second 
the   aiif^i^  ground  of  his  motion  to  set  aside  the  attachment,  it  is  our 

tod  toreC*  a2  duty  to  ^^^^^  *^™  ^^^  opportunity  of  doing  so. 

testimony  of  the      HI.  The  couclusion  to  which  we  have  come  on  the  second, 

defendant,     the 

cMM  wiu    be  renders  it  unnecessary  to  examine  the  third  ground,  upon 
''°"'*^^         which  the  motion  to  set  a^ide  the  attachment  is  founded* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed,  and  the  case  remanded,  with  directions  to  the 
district  judge  to  allow  the  plaintiffs  to  substitute  a  new  bond 
for  the  former  one;  the  appellee  paying  the  costs  of  the 
appeal. 


LOWERT  ET   AL.  VS.   LANSING. 

AfPCAL    FROM    THE   COURT   OF   THE   SIXTH   JUDICIAL   DISTRICT,  THE 
JUDGE    OF   THE    SEVENTH   FRSSIDINO. 

An  Rttachment  may  issue  when  hoth  plaintiff  and  defendant  reside  oat  of 
the  state,  and  even  before  the  debt  becomes  due. 

A  new  surety  in  an  attachment  bond  may  be  substituted,  and  the  first  one 
made  a  witness  for  the  plaintiff,  if  no  liability  has  already  acicrued  on  the 
bond  at  the  trial. 

.This  is  an  attachment  suit  by  the  plaintiffs,  who  reside  in 
New-York,  against  the  defendant,  who  styles  himself  ^' of 
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Natchitoches,  Louisiana,"  in  the.  note  sued  on.     The  attach-  Wsirxur  Dist. 

ment  issued  befora  the  note  became  due,  on  the  affidavit  of  O^ber^jm. 

'  "       ' '  '     ■"- 

one  of  the  plaintiffs,  that  the  defendant  had  removed  to  iawkkt  xt  ax. 
Texas,  and  was  about  to  remove  his  property  there.  iasuxb. 

On  motion  by  defendant  to  dissolve  the  attachment,  the 
plaintiff  offered  to  substitute  a  new  surety  in  the  attachment 
bond,  in  order  to  make  the  first  one  a  witness,  which  was 
opposed,  and  the  opposition  sustained. 

There  was  judgment  dissolving  the  attachment^  and  the 
plaintiff  appealed. 

Winn  and  Spauldmg  for  the  plaintifis. 

DwiboTf  eofUra. 

MarHn,  /.,  delivered  the  opinion  of  the  court.  n^i^wh^ 

This  case  does  not  differ  in  any  material  part  from  that  of  JrfL^JIliS'reride 
Tyson  et  al.  vs.  the  same  defendant,  which  has  just  been  out  of  the jute, 

•      .««        ,.  A  A  »*         rr%i  •     1  •  *  *'*^  ewn  before 

decided,  vide  ante^  445.      The   same  judgment   must  be  the    debt .  be- 
rendered  in  this  case,  as  was  given  in  that  one.  ^A^new'rare^ 

in  an  attachment 
may  be  nbatita* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ted,andthefint 
judgment  of  the  District  Court  be  annulled,  avoided  and  neM'°for*1S>e 
reversed,  and  the  case  remanded  with  directions  to  the  j-Jj^f^^'  ^^^  ^ 
district  judge,  to  allow  the  plaintiffs  to  substitute  a  new  bond  retufy  aeoraed 
for  the  former  one.  The  defendant  and  appellee  paying  the  SSL  triaL 
costs  of  the  appeal. 
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OtUber^  1836. 

KBLBO  Of.   BEAMAIf. 


APraAL  FEOM  THB  COVET  OF  TBI  SfZTH   JUOICIAI.  DIBTftlCT,  THE  JVDOC 

TBBEEOP  PEBIIDINO. 

A  porchaoer  at  public  tale  of  a  right  or  debt  alleged  to  be  due  b^  another, 
becomes  the  auigpnee  of  him  who  waa  the  auppoaed  creditor  and  owner 
of  the  claim ;  and  he  cannot  exercise  the  rights  thus  acquired  in  any 
manner  than  the  supposed  creditor  or  assignor  could  have  done. 

As  assignee,  a  party  cannot  ayail  himself  of  any  fraud  or  collusion  between 
the  assignor  and  the  debtor,  against  whom  he  seeks  to  enforce  his  claim. 

This  18  an  action  to  recover  the  amount  of  a  debt  due  by 
the  defendant,  to  one  Oilbert  C.  Russell,  which  the  plaintiff 
purchased  at  sheriff's  sale. 

The  principal  facts  were  reported  when  the  case  was 
formerly  before  this  court.     See  6  LoMinana  Reports^  87. 

In  August,  1828,  one  J.  W.  Wing,  as  agent  of  Russell, 
mortgaged  certain  slaves  and  a  plantation,  belonging  to  the 
latter,  to  C.  Beaman,  ostensibly  to  secure  seven  thousand 
eight  hundred  and  ninety  dollars,  but  which  in  fact,  accord- 
ing to  a  settlement  between  the  parties  in  January,  1829, 
only  amounted  to  three  thousand  five  hundred  and  forty-two 
dollars,  for  which  the  mortgage  was  recognized  and  ratified 
by  Russell  himself. 

In  October,  1829,  Russell  being  in  embarrassed  and 
insolvent  circumstances,  several  judgment  creditors  of  his 
levied  executions  on  the  mortgaged  property  in  Beaman's 
hands,  and  sold  all  Russell's  interest  therein,  and  which  was 
purchased  in  by  Beaman  for  nine  thousand  eight  hundred 
and  nin^y  dollars,  being  two  thousand  dollars  more  than 
the  nominal  amount  of  his  mortgage.  At  this  sale  the  parish 
judge's  certificate  was  read,  setting  forth  Beaman's  mortgage 
for  the  entire  nominal  amount,  for  which  it  had  been  given 
originally,  to  wit :  the  sum  of  seven  thousand  eight  hundred 
and  ninety  dollars,  and  that  the  purchaser  must  bid  over  and 
above  this  sum,  before  the  mortgaged  premises  could  be  sold. 
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The  plaintiff  further  alleges  that  Beaman  became  justly  Wmmn  Dm. 
indebted  to  Russell,   for  whatever    amount    the  nominal    Qrttffer,i836. 
mortgage  of  seven  thousand  nine  hundred  and  eighty  dollars        uuo 
exceeded  the  sum  originally  due  from  Russel,  to  wit :  the      mukam, 
sum  of  four  thousand  three  hundred  and  forty-eight  dollars. 

He  further  shows  that  he  being  also  a  judgment  creditor 
of  6.  C.  Russell,  he  levied  his  execution  on  this  debt  in 
Beaman's  hands,  and  on  the  25th  February,  1834,  the  whole 
together,  with  all  O.  C.  Russell's  right,  title  and  interest 
was  adjudicated  to  him,  the  petitioner,  of  all  which  proceed- 
ings Beaman  had  due  notice.  He  further  alleges,  that 
Beaman  is  now  indebted  to  him  for  the  sum  of  five  thousand 
dollars,' including  the  above  debt,  interest  and  costs ;  but  that 
there  has  been  fraud  and  collusion  between  the  said  Russell 
and  Beaman,  for  the  purpose  of  defeating  the  just  creditors 
of  the  former,  and  by  reason  of  this  Beaman  is  indebted  to 
him  for  said  sum.  He  prays  judgment  for  the  amount  of 
his  said  demand. 

The  defendant  pleaded  the  general  issue,  and  denied 
specially  that  he  was  or  is  now  indebted  to  6.  C.  Russell,  in 
any  manner  whatever.  He  further  avers  that  the  questions 
involved  in  this  suit,  between  the  same  parties,  have  been 
finally  decided  in  favor  of  the  defendant,  wherefore  he  pleads 
res  judicata;  and  finally  in  this  court  the  prescription  of  one 
year. 

The  evidence  showed  that  at  the  time  Beaman  purchased 
the  property  in  at  sheriff's  sale,  Russell  was  then,  and 
previously,  insolvent.  Beaman  was  an  overseer  on  Judge 
Johnston's  plantation,  and  in  moderate  circumstances.  That 
he  continues  to  hold  the  negroes  purchased  in  by  him,  except 
those  that  died,  to  the  number  of  about  twenty. 

Thomas,  a  witness  for  plaintiff,  states  that  he  had 
executions  against  Russel,  and  told  Beaman  he  must  bid 
the  amount  of  them,  or  he,  witness,  would  bid  in  the  pro- 
perty, if  he  would  not  agree  to  pay  them  off.  That  Beaman 
was  aware  of  the  amount  that  witness  had  in  his  hands 
against  the  property,  and  the  conveyance  he  had  of  the 
slaves  from  Russell,  and  also  the  possessicm  and  counter 
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Wwmv  Di*r.  letter  witness  bad  given  Russell.  That  Beaman  gave  his 
Ocftfter,  1836.  |^elve  months*  bond  for  the  amount  of  the  sale  of  the  slavesL 
over  and  above  the  amount  of  his  mortgagei  and  paid  witness 
about  one  thousand  two  hundred  dollars  over  that  Witneaa 
■ays  he  would  not'  have  given  the  amount  of  Beaman's 
nominal  mortgage  for  the  property,  subject  to  certain  suits 
f»f .  Russell,  called  the  Montgomery  claims.  That  he  expects 
as  attorney  of  Montgomery,  to  recover  a  large  amount ;  and 
that  he  considers  Beaman  had  a  hard  bargain,  &c. 

.  The  district  judge  gave  judgment  for  the  defendant,  frmn 
which  the  plaintiff  appealed. 

JD^iffifrar,  for  the  plaintiff. 

7%omiw,  coiOra. 

Jlforfm,  J.,  delivered  the  opinion  of  the  court 

The  facts  of  this  case  are  briefly  these.  In  18S8,  6.  Cw 
Russell  mortgaged  to  the  defendant,  a  plantation  and  sfisLves 
fdr  the  sUm  of  seven  thousand  eight  hundred  and  ninety 
dollars. 

I A  the  month  of  October,  1829,  the  mortgaged  premises 
were  seized  and  sold,  at  the  instance  of  several  judgment 
creditors  of  Russell,  and  was  purchased  in  by  the  defendant 
Beaman,  for  the  sum  of  two  thousand  dollars,  above  the 
amount  of  his  mortgage. 

Afterwards,  to  wit:  on  the  2Sd  of  October,  1829,  Russell 
and  Beaman  entered  into  a  written  agreement,  in  which 
they  declare  and  stipulate,  '*  that  if  the  said  O.  C.  Russell 
shtdl  pay  to  him  (Beaman,)  the  said  sum  of  two  thousand 
dollars,  and  also  the  sum  of  three  thousand  five  hundred  and 
forty-two  dollars,  being  the  true  balance,  in  fact,  due  on  the 
abdve  mortgage,  as  appeard  by  an  instrument  filed  in  the 
ofBce  of  the  parish  judge  of  Rapides,  4]ated  the  17th  January, 
1829,  or  such  an  amount  as  may  be  fixed  on  under  a  reser- 
vation in  said  instrument;  as  well  as  all  such  costs  and 
charges,  and  interest,  as  may  be  justly  due  thereon ;  and 
also  such  sum  as  he  (Beaman)  may  be  bound  to  pay  on  the 
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final  decision  of  a  suit  now  pending  in  favor  of  Elijah  Mont-  Wnrm  Dm. 
gomery  against  said  Russell,  on  account  of  said  property,    October^nsm. 
and  all  costs,  interest  and  charges  he  may  be  at  in  defending        kkuo 
said  suit ;  also,  whatever  sum  he  may  pay  on  account  of  judg-       BETIfAH. 
ments  or  liens  on  said  property ;  then,  and  in  that  case,  he 
(Beaman)  obligates  himself  to.  re-convey  said  property  to  the 
said  Russell,  provided  the  said  payments  be  made  on  or 
before  the  first  of  January,  1831." 

<^  And  it  is  moreover  understood,  that  the  purchase  of  the 
said  property  was  made  at  the  instance  and  request  of  the 
said  Russell,  and  that  he  (Russell)  renounces  any  claim  he 
might  have  against  the  said  Beaman  on  account  of  the  dif- 
ference between  the  price  of  the  aforesaid  negroes  and  the 
aforesaid  sum  of  three  thousand  five  hundred  and  forty-two 
dollars,  fixed  on  as  before  stated,  as  the  true  sum  due  the 
said  Beaman  on  the  aforesaid  mortgage." 

In  February,,  1834,  the  plaintifi*  purchased,  at  a  8herifi''8 
sale  **  the  whole  debt  due  by  Beaman  to  Russell,  and  all  the 
right,'  title  and  interest  which  the  said  Russell  might  have 
in  and  to  any  species  of  property  in  the  hands  of  said 
Beaman,  either  real  or  personal,  rights  or  credits,  or  any 
balance  which  might  be  due  from  the  said  Beaman  to  the 
said  Russell.'' 

The  present  action  is  brought  to  recover  the  sum  of  five 
thousand  dollars,  which  is  alleged  to  be  due  to  the  plaintiflf 
on  account  of  his  purchase.     There  is  also  an  allegation,  that 
there  has  been  fraud  and  collusion  between  the  said  Russell      .   imrdMBer 
and  Beaman,  for  the  purpose  of  defeating  the  just  creditors  at   pabiieiiite 

-  .1      ^  of    »    right   or 

01  the  former.  debt  alleged  to 

The » defendant  pleaded  the  general  issue.  There  was  ^J*"*  ^^ 
judgment  in  his  favor,  and  the  plaintiff  appealed.  the  'assignee  of 

The  appellant  stands  before  us  as  the  assignee  of  Russell's  supposed  eredi- 
rights,  and  cannot  exercise  them  in  any  other  manner  than  {he'cia?m**«iid 
Russell  could  before  the  assignment.  These  rights  result  ^«  «*n«ot  exer- 
from  the  instrument  bearing  date  the  23d  October,  1889.  thusaequired  in 
We  have  looked  there  in  vain  for  any  clause  that  might  S^rthanlthe'sDjI 
authorize  in  Russell  an  absolute  demand  of  five  thousand  p<"^.   creditor 

or  assignor  eonld 

dollars,  or  any  other  sum.     He  might  indeed,  under  that  bare  done. 
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Wmrnnr  Unr.  instrument,  on  a  payment  or  tender  of  certain  sums  of  money, 
0ei9ber,ins6.   and  on  showing  the  release  of  the  defendant  from  the re- 

BAouLiTAL.   •ponsibiHties  which  he    had  incurred    for    Russell,    have 

uaxmaS  mrni  ^*o**'*^^  ^  reconveyance  of  the  mortgaged  premises,  and 

n  AL.       an  account  of  the  revenues  produced  by  thentL    This  he  has 

not  done.    And  it  is  even  doubtful  whether  it  could  have 

been  done  after  the  expiration  of  the  time  limited  in  the 

Ai  Mignee, « instrument. 

SbST  himwuTof     As  assignee  of  Russell,  the  plaintiff  could  not  have  availed 

ilSm^beTirM  •^'"^"^•f  <>' ^"7  ff*"<J  <>'  coUusion between  the  former  and  the 
the  ftMimor  and  defendant  If  this  fraud  gave  any  action  to  the  creditors  of 
gidoit  whom  he  the  former,  it  was,  perhaps,  restricted  to  a  demand  of  the 
JH^^^JJ^^^""^  rescission  of  the  sale  under  which  the  defendant  had  acquired 

the  mortgaged  property.    This  right  could  only  have  been 
exercised  by  instituting  suit  within  the  year. 

In  relation  to  the  charge  of  fraud  and  collusion,  we  are 
without  any  evidence  except  that  which  is  presented  to  us 
in  the  transaction,  of  which  the  instrument,  dated  the  8Sd  of 
October,  1829,  is  the  evidence.  We  are  not  ready  to  say 
that  any  fraud  or  coUusion  is  shown,  or  results  therefrom. 

It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costa 


ITil 


I   lOL  454 

<  49    4ill 

49  1143, 


10    454 

110    472 
•110  810 


RACHAL  ET  AL.   V8,  RAGHAL's   HEIRS   ET  AL. 

AFPBAL  FROM   THE   COURT    OF    FROBATBB    FOR   THB  FARUH  OF 

NATCHITOCHS8. 

The  ttttriz  cannot  mRintmin  an  action  of  partition  for  the  ihare  of  her  papil, 

whhoat  the  adnce  of  a  family  meeting,  together  with  the  epedal  antho- 

fixation  of  the  judge. 
Co-hetn  have  an  undivided  interest  in  the  property  of  the  ancestor,  wiiich 

indivision,  the  action  of  partition  destroys,  vests  in  each  his  share,  and 

extinguishes  his  right  to  the  rest. 
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Bat  where  the  property  of  an  estate  ii  converted  into  cashi  there  ie  ue  WBtrsaK  Di»r. 
neoeeiity  for  a  partition,  it  la  a  matter  of  diyiaion;  and  each  heir  can    October,  1836. 
demand  the  payment  of  hia  share.  racbal  st  au 

The  wife  is  deprived  of  her  tutorship  ip»ofaclOt  if  she  marries  again  without  j^...^' 
having  provoked  a  family  meeting.    This  is  an  affirmative  pregnant         xt  al 
with  the  negative,  that  her  marriage  after  provoking  a  family  meeting, 
does  not  deprive  her  of  the  tutorship,  even  if  the  proceedings  are  not 
homologated. 

This  is  an  action  instituted  by  the  natural  tutrix  of  a 
minor  child,  to  recover  its  portion  of  its  grandfather's  suc- 
cession, which  is  in  the  hands  of  the  administrator. 

The  plaintiff  alleges,  that  her  minor  daughter  is  entitled, 
by  representation  of  her  deceased  husband,  to  one  seventh 
part  of  the  succession  of  her  husband's  father,  now  in  the 
hands  of  the  administrator,  in  money.  That  as  natural 
tutrix  of  her  said  minor,  she  has  a  right  to  call  on  the 
administrator  for  its  share,  and  to  claim  the  portion  coming 
to  her  ward,  contradictorily  with  the  other  heirs.  She  prays 
that  they  be  cited,  together  with  the  administrator,  and  that 
the  latter  be  required  to  render  an  account,  that  a  partition 
be  made,  and  that  she  have  judgment  for  the  amount  due  to 
her  said  ward. 

The  defendants  pleaded  a  general  denial,  and  denied 
specially  the  plaintiff's  quality  as  natural  tutrix,  because,  as 
they  aver,  she  was  not  on  her  second  marriage  maintained  in 
the  tutorship  of  her  minor  daughter.  They  further  averred, 
that  the  plaintiff's  quality  as  tutrix  is  now  at  issue  in  a  suit 
between  the  under  tutor  and  her ;  that  the  under  tutor  is  the 
only  person  who,  by  law,  may  bring  a  suit  for  the  removal 
of  the  tutrix,  and  in  contemplation  of  law  must  be  considered 
the  defendant's  representative  in  that  suit,  and  that  the 
plaintiff  cannot  institute  this  suit. 

The  administrator  of  the  estate  of  Rachal,  pfere,  filed  a 
tableau  of  division,  which  showed  the  sum  of  fifteen  thousand 
two  hundred  and  sixty-eight  dollars  in  his  hands,  and  the 
share  of  each  heir  to  be  two  thousand  one  hundred  and 
eighty-one  dollars. 
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Wmtbm  Ourr.      The  plaintiff  offered  Id  evidence  the  pro^  verbal  of  a 

0^:'^^*  *»^^-    family  meeting,  maintaining  her  in  the  tutorship  of  her 

BACBALKTAii.   Children  on  her  second  marriage.     These  proceedings  had 

mnauVM  MMMMM  ^^  ^^^  homologated.     AfUer  the  commencement  of  this 

WTAL,        suit  in  a  petition  to  the  judge,  an  order  homologating  them 

was  entered. 

Upon  these  pleadings  and  evidence,  the  cause  was  sub- 
mitted to  the  judge  of  probates,  who  gave  judgment  for  the 
defendants. 

The  plaintiff  moved  for,  and  obtained  a  new  trial. 
The  defendants  then  had  leave  to  file  a  peremptory 
exception,  alleging  that  the  plaintiff  was  not  authorized  Co 
bring  this  action  by  the  advice  and  consent  of  a  fanouly 
meeting,  and  the  approbation  of  the  judge,  as  required  by 
law.  The  counsel  for  the  plaintiff  objected  to  filing  this 
exception,  on  the  ground  that  it  came  too  late,  and  if  pleaded 
at  all,  should  have  been  pleaded  m  Umme  KHs.  The  court 
was  of  opinion  that  it  was  a  peremptory  exception  founded 
in  law,  ajid  should  be  allowed.  The  opinion  of  the  court 
was  excepted  to. 

The  judge  of  probates  gave  judgment  of  non-suit  on  this 
exception,  from  which  the  plaintiff  appealed. 

GayosOf  for  the  plaintiff. 

1.  The  tutrix  is  the  proper  person  to  institute  this  suit,  and 
to  obtain  for  her  ward  the  share  coming  from  the  succession 
of  Rachal,  deceased. 

2.  It  has  been  objected  that  the  plaintiff  in  her  second 
marriage,  lost  her  right  to  the  tutorship  of  her  minor 
daughter;  on  the  contrary,  she  was  confirmed  in  her  oflke 
by  the  advice  of  a  family  meeting. 

S.  The  judgment  of  non-suit  first  rendered  having  been 
set  aside,  the  cause  should  have  been  tried  on  its  merits.  The 
exception  put  in,  denying  the  tutrix's  right  to  sue,  because 
not  authorized  by  the  judge  upon  the  advice  of  a  family 
meeting,  came  too  late.  The  defendant  is  bound  to  plead  in 
his  answer,  all  the  dilatory  or  peremptory  exceptions  on 
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which  he  intends  to  rely.     This  he  has  not^  done.     Code  of  Wsstbak  Dm. 
Practice,  ar«cfe*  S30-3S6.  '  Q<^**^«  ^^' 

RACHAL  n*  Al. 

Dunbar,  for  defendant.  bachi^S*  heirs 

1.  This  case  stands  on  a  peremptory  exception  pat  in  by  the        '''*  ^^ 
defendants,. denying  the  plaintiff's  right  as  tutrix  to  sue  for 

a  partition,  without  the  express  authorization  of  the  judge, 
with  the  advice  of  a  family  meeting;  this  she  has  not 
obtained,  and  without  it  cannot  maintain  her  action.  Lou^ 
iriana  Code,  1235. 

2.  This  is  a  peremptory  exception  going  to  extinguish  the 
action,  and  can  be  pleaded  at  any  stage  of  the  proceedings* 
4  Martm,  JV.  S.,  434. 

3.  The  party  may  amend  his  answer  and  add  to  it  new 
exceptions,  provided  they  are  not  dilatory  ones.  Code  of 
Practice,  artUk  420.     7  LotMana  Reports,  94. 

Whm,  for  the  plaintiff  in  reply. 

1.  The  defendant  having  joined  issue  on  the  merits,  cannot 
afterwards  except  to  the  plaintiff's  capacity  to  sue.  This  is 
waived.  The  plea  of  the  defendant  is  nothing  more  than 
|.he  general  issue.  The  exception  denying  her  authority  to 
maintain  an  action  of  partition,  should  have  been  specially  ' 
pleaded  m  Umme  Ms.     2  Martin,  JV*.  S.,  389. 

2.  This  is  not  a  peremptory  exception,  but  a  dilatory  or 
declinatory  one,  relating  to  the  forms  of  proceeding,  and 
came  too  late.  Code  of  Practice,  article  330,  et  seq.  7 
Loidriana  Reports,  265. 

3.  This  is  a  suit  requiring  the  administrator  to  itccount 
and  pay  over  the  share  coming  to  the  minor,  represented  by 
the  plaintiff;  she  has  an  undoubted  right  to  maintain  her 
action  on  this  trance  of  the  subject. 

Martin,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  plaintiff,  as  natural  tutrix  of  her 
minor  daughter,  against  the  co-heirs  and  the  administrator 
of  the  ancestor's  estate.  The  estate  is  alleged  to  have  been 
administered,  reduced  into  cash,  and  forms  a  gross  sum  in 
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WbrbkvDivt.  the  hands  of  the  administrator.      He  is  called  upon  to 

Octo^^,^^^'   produce  his  accounts,  and  judgment  is  sought  kx  the  share 

mMMjj.mjLU   of  the  minor  in  the  balance. 

BA€B4L?  nm      l^he  defendants  denied  that  the  wife  had  beea  legally 
**  ^^       maintained  in  her  tutorship  on  her  second  marriage.     This 
plea  was  sustained,  and  judgment  rendered  in  favor  cvf  the 
defendants.     The  plaintiff  obtained  a  new  trial. 

The  defendants  then,  with  leave  of  the  court,  filed  a  plea 
alleging,  that  the  plaintiff  could  not  maintain  an  action  of 
partition,  without  its  having  been  recommended  by  ibe 
advice  of  a  family  meeting,  and  the  special  authorizatioD  of 
the  judge. 
Tbetiitrizean-      This  plea  was  sustained,  and  judgment  rendered  in  fevor 

Maon^of  parti^  ^  ^®  defendants,  as  in  case  of  a  non-suit ;  from  which  the 

Sr  to^^'^Ti  plaintiff  appealed. 

without  the  ad-      We  Will  proceed  to  examine  the  last  {dea  irst,  which 

m^tiog:*   toeZ  relates  to  the  right  of  the  plaintiff  to  maintain  the  action  of 

utioD  of  the  It  18  true  the  petition  concludes  with  a  prayer  for  the 
'^o^heinhaTe  Partition  of  the  estate  of  the  common  ancestor,  and  if  ihe 
an  undiTided  in-  successiou  conslsted  of  any  other  thins^s  than  money,  the 
pertj  of  the  an-  plea  would  be  good.  But  it  is  averred  that  K  oonsists  of  a 
indWision^^the  *""*  ^  money  in  the  hands  of  the  adnunislre.ior.  Co-heirs 
action  of  parti-  have  an  undivided  interest  in  each  and  every  part  of  the 

tion      deatroys,  .    ,  r»ij         i  •  i.  ... 

▼eata  in  each  his  property  of  the  ancestOT.  The  object  of  a  partition  le  to 
tingSihS^  his  destroy  that  indivision,  by  vesting  in  efech  ihe  exclHeivv 
right  to  the  rest  property  of  that  part  of  the  estate  which  fallilo  his  shai^ 
pr?^*'*^^  and  of  extinguishing^is  right  to  the  rest  It  a  sum  of 
«J«e  Is  convert-  money,  the  joint  property  of  two  persons,  be  in  the  hands  of 
there  is  no  ne-'  a  third,  there  is  no  necessity  for  a  partition ;  each  may  de» 
titiml^;  Tt^s^  mand  the  payment  of  half  of  iu  A  sum  of  money  is  an  ideal  or 
™*'*'  *d  ***^h  ^^^^''por®^'  ^h>ng?  which  is  not  susceptible  of  actual  partition, 
heir*oan  demand  but  it  is  of  division.  The  court  therefore  erred  in  sustaining 
his  sEffe?^"^  ^  ^^^  pl^&  &°d  ST^^ing  judgment,  as  in  case  of  non-suit 

It  18^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed,  and  this  plea  overruled. 
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Proceeding  to  give  such  a,  judgment,  as  in  our  opinion  Wutbu  Dm. 
ought  to  have  been  given  in  the  court  below,  our  attention    Qc<»^f  'M<^* 
is  called  to  the  first  plea  of  the  defendants.     It  appears  that   eacb^l  xtal. 
the  plaintiff,  before  her  second  marriage,  provoked  a  family  r^cba^  hum 
meeting,  and  was  maintained  by  it  in  the  tutorship  of  her        ^  ^^ 
minor  daughter,  but  this  court  has  been  unable  to  find  the 
evidence  of  the  homologation  of  the  proceedings  of  this 
family  meeting  on  the  record. 

The  Louisiana  Code  provides  that  the  tutrix  shall  be  The  vife  is 
deprived  of  her  tutorship  ipw  /octo,  if  she  marries  without  JSoSblp,^  i^ 
having  provoked  a  family  meeting  to  retain  her  in  the  tutor- /«*»»"^*«™«f^ 
ship.  This  is  an  affirmative  pregnant  with  a  negative,  that  out  haTine  pro- 
her  marriage,  after  she  has  provoked  a  family  meeting,  does  ^^^  *^7 
not  deprive  her  of  the  tutorship.  If  the  family  meeting  »» *"  «imrmaUi|e 
maintains  her  in  the  tutorship,  and  the  judge  homologates  the  negatiTe, 
the  proceedings,  it  is  clear  that  her  right  to  the  tutorship  rim,  Jler  prol 
will  not  be  impaired  by  the  marriage.  If  the  meeting  ^^^S  *  ^*d'^^ 
declines  to  retain  her  in  office^  it  is  equally  clear  that  this  not  deprive  her 
circumstance  wiil  authorize  her  destitution.  But  perhaps  ^^  if  the  pro! 
thLi  destitution  must  be  pronounced  contradictorily,  because  £|^^f!J^''^ 
the  law  has  not  said  that  it  shall  take  place  y^o  /octo,  as  in 
caas  of  hisr  neglect  to  call  a  family  meeting. 

It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 
first  plea  of  the  defendants  be  overruled,  and  the  case  be 
■emanded  for  further  proceedings  according  to  law;  the 
cHWto  of  the  appeal  to  be  paid  by  the  defendaats. 
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RACHAL  V«.    RACHAL   ET   AL. 

ArPIAL    rftOM  THE   COURT   OF  FR0BATX8    FOE   THK   FAEI8B    OF 
*  NATGUITOCHS8. 

Where  the  tutrix  haa  caused  an  InTentory  to  be  made  of  her  deceased 
huiband^B  estate,  it  is  unnecessary  to  renew  the  inventory  on  the  death 
of  a  child,  as  {he  evidence  of  the  extent  of  his  property  is  already  of 
record. 

The  wife  will  be  maintained  in  her  tutorship  when  she  has  been  retained 
in  it  by  advice  of  a  family  meetings,  on  a  second  marriage. 

Where  the  insolvency  of  the  husband,  who  is  co-tutor  with  his  wile,  is 
made  the  ground  of  suspension  of  the  functions  of  the  latter  as  natural 
tutrix,  it  must  be  sought  for  in  a  direct  action. 

This  ia  an  actioQ  by  the  under  tutor  to  remove  the  tutrix 
of  her  minor  daughter  for  malversation  in  office. 

The  plaintiff  alleges  that  he  is  under  tutor  of  the  minor 
daughter  of  (he  defendant,  and  that  the  mother,  as  natural 
tutrix,  has  received  large  sums  of  money  as  the  inheritance 
of  her  ward  from  her  deceased  husband's  succession,  and  a 
deceased  child ;  and  from  a  grandfather's  estate ;  and,  as  be 
believes,  is  wasting  the  funds.  That  she  has  intermarried 
with  her  present  husband,  who  is  idle  and  worthless,  and 
against  whom  she  has  obtained  a  judgment  of  separation  of 
property  ;  and  that  he  believes  she  is  about  to  sell  all  her 
effects,  and  leave  the  state,  and  thereby  defraud  her  said 
minor  daughter.  He  prays  that  she  be  called  to  render  an 
account,  and  be  removed  from  office. 

In  an  amended  petition  he  further  alleges,  the  tutrix  failed 
to  cause  an  inventory  to  be  taken  of  her  deceased  child,  and 
brother  of  her  ward ;  and  that  she  has  not  complied  with 
all  the  requisites  of  the  law,  in  order  to  be  continued  as 
tutrix  on  marrying  her  second  husband. 

The  defendant  pleaded  a  general  denial;  and  further 
averred,  that  she  had  been  maintained  in  her  tutorship,  on 
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her  second  marriage,  by  (he  advice  of  a  family  meeting.  Wxsniur  Dut. 
.  The  husband  answered,  and  denied  the  allegations  against   Qg<g^»  ^836. 
his  said  wife  and  tutrix,  and  averred  she  had  faithfully       bacbal 
discharged  her  duty  as  such. 

Before  going  to  trial,  the  tutrix  filed  in  court  an  account  of 
^  her  administration  of  her  ward's  effects. 

The  evidence  showed  that  since  the  marriage,  the  wife 
and  tutrix  had  obtained  a  judgment  of  separation,  and  for 
the  separate  administration  of  her  property.  It  also  appeared 
that  the  husband  was  still  in  possession  of  slaves  and  other 
property,  and  that  he  made  crops  of  cotton,  &c.  That  the 
minor  daughter  of  the  tutrix  was  well  clothed  and  supported, 
and  was  getting  her  education.  No  testimony  was  intro- 
duced showing  any  intention  or  acts,  by  which  the  tutrix 
was  about  to  abscond,  or  in  any  other  way  defraud  her  minor 
of  its  rights  or  property. 

The  judge  of  probates  gave  judgment  for  the  defendants. 
The  plaintiff  appealed. 

Dunbar,  for  the  plaintiff.  This  is  an  action  to  remove  the 
defendant  as  natural  tutrix,  on  the  ground  that  she  married 
a  second  time  without  being  confirmed  in  'her  office ;  and 
because  of  the  insolvency  of  her  husband,  who  became  co- 
tutop.  The  wife  has  obtained  a  separation  of  property,  which 
suspends  the  tutorship.  The  husband's  insolvency  is  good 
grounds  of  removal.  Louisiana  Code,  323.  Sireif,  anmoU 
Code  JfapoUon,  article  393. 

OayosOf  for  defendant.  The  defendant  has  been  confirmed 
in  her  tutorship.  The  survivor  is  entitled  to  the  tutorship  of 
right.  On  marrying,  it  is  true  the  husband  becomes  of 
necessity  co-tutor.     Louisiana  Code,  268,  278. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a' judgment  which  rejects 
his  application,  $is  under  tutor,  for  the  removal  of  the  defend- 
ant ds  natural  tutrix  of  Emilie  Rachal,  her  minor  daughter. 
The  grounds  of  this  application  are,  her  incapacity,  waste  of 
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Wvnur  DnT.  the  property  of  her  ward,  and  that  ehe  is  aboat  to  sell  off 

(kt9ber,  IS36.    her  property  and  remove  from  the  state,  with  a  view  of  de- 

jj^^^       frauding  her  minor  daughter ;  and  further  that  she  failed  to 

w-  make  an  inventory  of  the  estate  of  one  of  her  deceased 

minor  children,  of  whom  her  ward  is  heir ;  and  that  she  has 

Where  the  to-  not  been  legally  continued  as  tutrix  of  her  said  minor^  oa 

■n'inTento^  to  her  secood  marriage.     As  the  property  of  her  deceased  child 

deeeiuied    hu^  ^^^  already  in  her  hands,  as  his  natural  tutrix ;  and  as  it  is 

UDd*t  eitete,  it  not  all^eged  that  she  neglected  to  make  an  inventory  oo  the 

Koew  the   in-  .death  of  his  father,  (her  first  husband)  when  she  assumed 

^^Sltmthnd  ^^^  tutorship  of  her  minor  children,  it  does  not  appear  to  us 

M  the  cTidenee  that  it  was  necessarv  to  renew  the  inventory  on  the  death  of 

of  the  extent  of 

hii  iiropertT  is  the  child,  as  the  evidence  of  the  extent  of  his  property  was 
^^•y  ^^  ^  already  a  matter  of  record.  In  the  case  of  Rachal  ^  oI.ye. 
The  wife  will  RochaTi  kmrs^  juat  decided  ante  454,  in  which  it  was  objected 
^^^^'^ip'^  then,  as  it  is  now,  that  she  had  not  been  maintained  ia  the 
when  die    has  tutorshiD  of  her  miiKNT  children,  we  determined,  on  evidence 

been   eonnrmed 

In  it  by  the  ad-  exactly  similar  to  that  in  the  present  case,  that  she  had 
ncedngi  *on^a  heen  legally  maintained  in  office. 

aeeond  marriage.     The   remaining   grounds    of   the   application   rests   on 

questions  of  facif  on  which  the  testimony  is  somewhat 

Where  the  in-  oootradictory.    The  Court  of  Probates  has  concluded  that 

ll^^%  who^s  i^  preponderates  in  favor  of  the  defendant,  and  it  does  not 

eo-tntorwith  his  appear  to  US  that  the  court  erred.     If  (he  alleged  insdvencv 

wife,    IS    made     i^*^,,,,,  i.«  .  ^. 

the  gnmnd  of  of  4be  husbaad  and  co-tutor,  authorized  a  suspension  of  the 
tb?i^!!lu^ns  ^  tutorship  of  the  wife  during  the  marriage,  it  must  be  sought 
tandT^tmiS  "It  *^'  ^^  *  direct  action  for  that  purpose ;  as  the  insolvency  is 
mast  be  smight  uot  proved  to  have  existed  at  the  time  of  the  judgment  of 
fo^^  a  direet  g^pg^f^^ij^^  .  ^^  jt  is  in  evidence  that  he  has  several  «laTes 

and  other  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  tiiai  4hs 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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Wjnnmv  l>ifT 
Oeiober,  ISM. 

GIBSON  VS.   M'CRUMMElf.  "JIf*" 

APriAL   FEOM   THB  OOUAT  OF  THB   BIXTH  JUDICIAI*  DISTRICT,  TI|S 

JUDOS  OF  THK   tAVSNTB   PESSIDIMO. 

WlKre  the  certificate  of  tlie  clerk  doee  not  state  that  the  record  contaiiie  aU 
the  eyidence  on  which  the  cause  was  tried,  and  there  is  no  other  means 
given  to  examine  the  case  on  its  merits,  the  appeal  will  be  dismissed* 

This  is  an  action  against  the  endorser  on  a,  promissory 
note.  There  was  no  defence  and  no  evidence  in  the  record, 
except  the  note  sued  on,  and  the  protest  and  certificate  of  the 
notary,  that  notice  was  given  to  the  defeodanta 

There  was  judgment  by  default  made  final  against  the 
defendant,  and  be  appealed. 

The  judgment  states,  that  by  reason  of  the  judgment  by 
default  not  being  set  aside,  and  the  law  and  evidence  being 
in  l&vor  of  the  plaintiff,  judgment  was  rendered. 

The  clerk's  certificate  to  the  record  simply  states,  that  it  is 
^  a  true,  full,  and  perfect  transcript  of  the  record,  docunianta, 
and  proceedings  in  the  case  existing  in  his  office." 

Dtmior,  for  tbe  plaintiff,  submitted  the  case  on  a  prayer 
for  the  affirmance  of  judgment,  with  ten  per  cent,  damages, 
for  a  frivolous  appeal. 

1¥hm  and  Barry  ^  centra. 

Jllwrtm,  J.f  delivered  the  opinion  of  the  court.  .     Wheretheeer- 

In  this  case  tbe  certificate  of  the  clerk  does  not  state  that  eierfc  does'  not^ 


the  record  contains  all  the  evidence  on  which  the  cause  was  ^^  th«t  the 

eord  oontaiu  aa 

tried.  The  appellant  has  not  enabled  us,  by  a  statement  of  the  evideoee  on 
fects,  bill  of  exceptions,  assignment  of  error,  or  any  other  wss^  tried.'lHid 
manner  legally  to  review  the  judgment  of  the  District  Court.  ^^  "  1®  ^'^^ 

^      ■'  .»      o  mesns  given  w 

examine  the  esie 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^^^u  w 
appeal  be  dismissed,  with  costs.  di«mii»d. 
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Wnnur0nr. 

October^  ItiA. 


8PRIGG   ET   AL.   V8.   BTlfUM   ET    AL. 
AnEAJL  rmoM  the  coort  or  thb  bixtb  judicial  distsict,  the 

JUOGS  or  THB   tKTKNTB    PRK8IDI1CG. 

In  a  poanMorj  action,  whera  the  potition  does  not  allege  a  pauesrion  ^  a 
jfeoTi  which  alone  woold  gi^e  a  right  of  poeseaaion,  no  recovery  can  he 
had. 

Where  the  plaintifis,  in  a  poeeenoiy  action,  foand  their  claim  to  be  restored 
to  poMeaeion,  on  the  ground  of  eyiction  by  force,  this  fact  is  properly 
within  the  cognisance  of  the  jury. 

This  is  a  possessory  action.  The  plaintiflb  allege,  that  in 
18S5»  they  were  in  the  quiet  and  undisturbed  possession  of  a 
tract  of  five  hundred  and  thirty-nine  acres  of  land,  lying  on 
the  north  side  of  Red  River,  embracing  the  greater  part  a( 
section  twenty-eeven,  in  township  six,  range  three,  in  the 
Ouachita  land  district.  They  further  allege,  that  they 
have  been  dispossessed  by  the  authority  of  W.  H.  T.  and  J. 
A.  Bynum,  both  absent  from  this  State.  They  pray  for  five 
hundred  dollars  in  damages,  and  to  be  restored  to  possession. 

The  defendants  pleaded  as  a  peremptory  exception,  that 
the  plaintifis  have  already  sued  them  in  a  petitory  action, 
and  cannot  maintain  a  possessory  one  for  the  same  premises. 

They  also  'pleaded  a  general  denial,  and  call  E.  M. 
Bynum  to  warrant  the  possession  and  ownership  of  said 
land,  she  being  the  person  from  whom  the  premises  were 
transferred  to  them,  &c. 

The  plaintifis  proved  that  in  January,  1885,  they  leased 
the  premises  to  one  E.  Hubbard,  who  was  in  the  posses- 
sion as  their  tenant,  at  the  time  of  the  disturbance  and 
dispossession. 

A  plat  of  township  six,  rauge  three,  &c.  was  also  in 
evidence,  which  showed  the  locus  in  quOy  as  possessed  by 
plaintifis. 

Mr.  Hubbard,  witness  for  plaintiff,  testified  that  he  took 
possession  for  one  of  the  plaintiffs,  and  had  a  surveyor  along 


OF  THE  STATE  OP  LOUISIANA.  466 

to  show  the  corners  of  the  sections  of  land  embraced  by  the  WKirmurDiiiT. 
plaintiffi'  cloim.     That  after  he  had  been  on  the  land  eight    October,  isse. 
or  ten  days,  Mrs.  £.  M.  Bynum  sent  a  man  and  some    spmiooictal. 
negroes,  who  made  an  improvement  about  half  a  mile  from   BTituxTsTAL. 
that  of  the  plaintiffs. 

There  were  several  bills  of  exception  (o  the  introduction 
of  witnesses,  and  title  papers  of  the  defendants. 

The  cause   was  submitted  to  a  jury,  on  the  evidence 
adduced  by  the  parties* 

The  defendants  had  a  verdict  and  judgment,  from  which 
the  plaintiffs  appealed. 

Dunbar^foT  plaintiffs. 

Wvm  and  JBryce,  for  the  defendants. 

MathevDS  /,  delivered  the  opinion  of  the  court. 

This  is  a  possessory  action,  in  which  the  plaintiffs  claim  to    inapossenoiy 
be  restored  to,  and  quieted  in  their  possession  of  a  certain  •f^»on». .  ^5®^ 

,.,,.,.  -  the  pemion  does 

tract  of  land,  as  described  m  their  petition,  and  from  which  not  aiieee  a  ^m- 
they  allege  that  they  were  forcibly  driven  by  the  defendants,  ^e?  alone 
The  cause  was  tried  by  a  jury,  and  a  verdict  found  for  the  T**j|^  f^'*^.* 
defendants,  on  which  judgment  was  rendered,  and    the  «on,  no  reeore- 

1   .    ^.xr  11  '  rj  can  be  had. 

plaintiffs  appealed.  Where    the 

The  decision  of  the  case  depends  principally  on  matters  of  P^M»»^ff».  *«  * 

»  mi  J  It  .  m  posaeaaonr     ac- 

fact.  The  petitioners  do  not  allege  a  possession  of  a  year,  tion,  found  their 
which  alone  would  give  them  the  legal  right  of  possession,  Sored  to  ^  "" 


on  proof  of  its  existence.    They  found  their  claim  on  eviction  "**"•  ^  ®"    l*** 

,  '  .  ground  oi  ttio" 

by  force ;  this  is  a  fact  properly  within  the  cognizance  of  the  tion  bj  foree, 
jury,  who  by  their  verdict  have  negatived  its  truth,  and  ^rfy'witldn'uie 
from  an  examination  of  the  testimony,  we  are  of  opinion  •^•""•^  ^ 
they  did  not  err. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs.. 


5d 


4M  CASES  IN  THE  SUPREME  COURT 


WwnuiDifr. 


OVERTON   ET   AL.   Vf.    OVERTON. 

▲FPSAL   PIOM   TBI   COUET  OF   PROBATII,   POE   TBB   PAEltB   OF    CAEEOLL. 

The  Coart  of  ProbEtos  ii  without,  jurisdiction.  End  incompetent  to  decide 
on  En  Ef  reement  between  pertiei  clEiming  e  EUOceeEion,  which  conteiiw 
E  promiie  to  eeU  end  other  conditions  of  e  conttECt. 

The  question,  whether  one  of  the  perties  who  clEims  the  estste.  End  is  not 
En  heir,  hEd  lost  Enj  rights  under  the  Egreement  bj  e  non-compliance 
with  its  conditions,  wes  one  of  title,  involving  his  right  es  e  purchaser, 
which  the  ProbEte  Court  is  clesrly  incompetent  to  decide. 

The  Court  of  Probstes  may  decree  provisional  posseasion  of  the  estate  to 
the  presumptive  heirs  of  an  Ebsentee ;  but  Et  the  sEme  time,  if  thej 
clsim  ES  psrt  of  the  estate,  projierty  in  possession  of  sny  one,  they  muit 
Essert  their  right  contrEdictorily  with  the  possessor,  in  the  ordinary 
tribonEl. 

When  the  court  is  without  jurisdiction  es  to  the  principsl  demand,  it  u 
without  authority  to  issue  a  writ  of  sequestration,  wliich  is  but  to 
incident  and  a  cautionary  measure. 

The  plainlifis  allege  that  they  are  the  heirs  and  legal 
representativesy  to  wit,  the  brothers  and  sister  of  Samud 
Overton,  deceased,  late  of  the  parish  of  Carroll,  who  died 
possessed  of  several  slaves  and  considerable  personal  property. 
ThaC  one  John  Overton  Patten,  who  calls  himself  John  F. 
Overton,  has  taken  possession  of  all  of  said  property  without 
any  legal  authority,  and  they  fear  will  take  advantage  of 
bis  possession  to  run  the  property  out  of  the  jurisdiction  of 
the  court.  They  desire  also  to  accept  the  succession  of  their 
deceased  brother,  with  the  benefit  of  inventory,  and  that  an 
administrator  be  appointed.  They  therefore  pray  that  tbey 
be  recognized  as  heirs ;  that  an  inventory  be  made  of  all  the 
property,  and  an  administrator  appointed  to  administer  it* 
and  that  a  writ  of  sequestration  issue,  and  all  the  said 
property  be  taken  out  of  the  possession  of  the  defendant,  &c. 


OTSBTOV. 
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The  defendant,  at  the  April  term,  1836,  of  the  Probate  WMnuDirr. 
Court,  filed  an  exception  and  motion  to  dismiss  this  suit,  for   October^  \S96. 
errors  apparent  on  the  face  of  the  record,  and  that  the  otshi-on  n  al. 
sequestration  be  dissolved  for  errors  and  defects  of  record. 

This  exception  was  overruled  by  the  court. 
.  An  exception  was  then  put  in,  declining  to  answer,  and 
excepting  to  the  jurisdiction  of  the  Probate  Court  to  try  the 
case,  as  it  involved  a  question  of  title. 

This  exception  was  also  overruled,  and  an  answer  put  in 
to  the  merits. 

The  defendant  pleaded  a  general  denial;  and  further 
averred  that  the  property  mentioned  in  the  petition  is  not 
that  of  the  estate  of  Samuel  Overton,  deceased,  but  belongs 
to  this  respondent  by  purchase,  as  will  be  shown  by  reference 
to  a  notarial  act,  dated  some  time  in  December,  1832  ;  that 
be  has  been  in  possession  a  considerable  time,  and  acquired 
title  thereto,  &c.  For  these  considerations  the  Probate 
Court  is  without  jurisdiction  of  this  matter,  &c.  He  prays 
that  the  suit  be  dismissed. 

Upon  these  pleadings  and  issues  the  parties  went  to 
trial. 

The  cause  was  set  for  trial  on  the  30th  April,  1836. 

The  plaintiffs  offered  in  evidence  a  document  executed  by 
them  and  the  defendant,  in  which  the  latter  acknowledges 
the  plaintiffs  are  the  heirs  and  legal  representatives  t>f 
Samuel  Overton,  deceased,  and  that  he  has  assets  of  the 
succession  in  his  hands  amounting  to  the  sum  of  twelve 
thousand  four  hundred  and  seventv  dollars ;  and  binds  him- 
self  in  a  penalty  to  pay  in  cash,  within  eleven  days,  said 
sum  to  the  plaintiffs,  after  deducting  three  or  four  thousand 
dollars,  for  which  he  had  become  liable  on  account  of  the 
succession.  In  consideration  of  this  payment,  the  plaintiffs, 
as  heirs  of  Samuel  Overton,  deceased,  bind  themselves  t6 
transfer  all  of  their  right  and  title  to  said  succession,  so  far  as 
it  has  been  inventoried,  and  to  dismiss  this  suit.  It  was 
expressly  stipulated  that  this  agreement  should  be  complied 
with  in  eleven  days  from  the  signing.  Dated  April  7th, 
1836. 


4»  CA8E8  IN  THE  fiUPREME  COURT 

WwnBsDm.      The  readiDg  of  this  document  was  objected  to  by  the 
^^****^'»  '*^*   defeodanf ,  but  admitted  in  evidence,  and  a  bill  of  exceptions 
oTSK-niv  XTAL.  takcn  to  the  opinion  of  the  court 

oTnmv.  There  woe  full  proof  that  the  plaintifis  were  the  heirs  of 

Samuel  Overton,  deceased ;  that  bis  succession  was  opened 
.    in  the  parish  where  the  suit  was  pending ;  that  it  was  in 
possession  of  the  defendant,  who  claimed  it  as  heir  also. 

The  plaintiffs  offered  in  evidence  a  petition  of  tlie 
defendant,  in  which  he  had  represented  himself  as  a 
nephew  to  the  deceased,  and  claimed  to  be  appcwted 
curator  of  his  succession. 

The  judge  of  probates  rendered  judgment,  confirming  the 
,       plaintiflb  in  their  capacity  of  heirs,  that  they  be  put  in  pos- 
session of  the  deceased  Samuel  Overton's  succession,  and 
that  they  have  the  administration  thereof.    The  defendant 
appealed. 

tViendf  for  the  plaintiff. 

Settn/f  for  defendant. 

BMardy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  represent,  in  their  petition,  filed  on  the  19th 
March,  1886,  that  they  are  the  heirs  of  Samuel  Ov^srtoo, 
deceased,  who  left  property,  consisting  of  slaves  and  mova- 
bles. That  one  John  Overton  Pattoo,  who  calls  himself 
John  P.  Overton,  has  taken  possession  of  the  whole  property 
without  authority.  They  express  a  desire  to  accept  the  sac- 
cession  with  the  benefit  of  inventory ;  pray  that  they  may 
be  recognised  as  heirs ;  that  an  administrator  may  be  ap- 
pointed; that  the  property  may  be  sequestered;  that  the 
defendant  may  have  notice  of  these  proceedings;  and 
that  he  be  ordered  to  surrender  into  their  hands  all  the 
papers,  books,  vouchers  and  money,  which  may  have  come 
into  his  hands,  belonging  to  the  estate.  On  this  petition, 
under  dale  of  March  18th,  1836,  the  judge  ordered  that  the 
petitioners  be  recognized  as  heirs ;  that  they  be  allowed  to 
accept  the  succession,  under  benefit  of  inventory ;  that  an 
administrator  be  appointed  ;  that  the  property  be  in  the  mean 
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time  sequestered,  on  the  petitiooers  giving  bond^  and  that  an  WismvUtur. 
inventory  be  made.  t  October^  fsae. 

On  the  flizth  of  April,  the  defendant  filed  a  motion,  praying 
that  the  suit  be  dismissed  for  errors  apparent  of  record,  and 
that  the  sequestration  be  dissolved. 

The  exceptions,  thus  brought  to  the  notice  of  the  court 
somewhat  loosely,  are  specifically  set  forth  in  what  is  called 
a  bill  of  exceptions,  to  which  our  attention  has  been  called. 
The  objections  were :  1st.  That  the  citation  did  not  set  forth 
the  residence  of  the  defendant,  nor  the  place  where  the 
ofllce  of  the  clerk  is  kept :  2d,  That  the  sequestration  ought 
to  be  set  aside,  because  a  copy  of  the  orders  was  not  served 
on  the  defendant,  and  that  the  court  erred  in  ordering  a  copy 
to  be  served  afterwards :  3d.  That  the  petition  is  insufficient, 
as  it  does  not  set  forth  the  residence  of  the  defendant. 

After  these  exceptions  were  overruled,  to  wit :  on  the  27th 
of  April,  the  defendant  filed  his  answers,  in  which  he  denied 
the  allegations  in  the  petition.  He  further  alleges  that  he 
is  in  possession  of  the  property,  as  an  owner  by  purchase,  as 
evidenced  by  an  act  passed  before  F.  De  Amas,  notary 
public.  He  denies  the  jurisdiction  of  the  Probate  Court,  to 
decide  upon  the  question  of  title,  and  prays  that  the  suit 
may  be  dismissed. 

The  court  sustained  its  jurisdiction,  and  after  trial 
adjudged  that  the  plaintifls  were  heirs  at  law ;  that  they 
should  be  put  in  possession,  and  have  the  administration. 

In  the  progress  of  the  trial  the  plaintifls  gave,  in  evidence^ 
a  document  bearing  date  the  7th  of  April,  1836,  after  the 
inception  of  this  suit,  by  which  it  appears  that  the  defendant 
acknowledges  the  plaintifls  to  be  the  heirs  at  law  of  Samuel 
Overton ;  that  he  had  in  his  hands  assets  belonging  to  the 
estate  amounting  to  twelve  thousand  four  hundred  and 
seventy-two  dollars,  which  he  binds  himself,  under  the  pen- 
alty  of  ten  thousand  dollars,  to  pay  over  to  the  plaintifls, 
«fler  deducting  three  thousand  and  seventy-five  dollars,  for 
which  he  bad  become  responsible,  on  account  of  the  estate, 
and  such  other  debts  as  may  be  presented  and  properly  es- 
tablished against  the  same,  within  eleven  days^   within 
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r'Din.  which  time  the  agreement  is  to  be  fully  accomplished.    The 
Oeto^,  i9M^    plaintiflb  bind  t hemeelves,  under  the  penally  of  four  thousand 
oTSMTOfr  *r  AL.  dollars  10  transfer  to  the  defendant,  on  his  compliance  with 
oTsmv.      his 'part  of  the  agreement,  all  their  right,  title  and  interest  to 
and  in  the  succession  of  Samuel  Overton,  so  far  as  it  has 
been  inventoried  in  the  parish  of  Carroll,  including  a  tract  of 
land  in  the  parish  of  Iberville.     They  further  bind  them- 
selves to  dismiss  this  suit.     It  was  agreed  that  this  agree- 
ment should  be  deposited  with  the  parish  judge,  to  be  ueed 
by  either  party  on  the  failure  of  the  other  to  comply,  ^  which 
shall  be  manifested  by  the  party  wishing,  by  his  appearing 
at  the  office  of  the  parish  judge,  on  the  18(h  of  April,  and 
there  declaring,  in  the  presence  of  witnesses,  that  he  or  they 
are  ready  to  do  so.** 
ThQ  Court  of     This  was  certainly    a'  promise    to    sell,  under  certain 

Pinl^tefl  ifl  Willi* 

out  joriidietion  conditions,  and  an  admission  that  the  defendant  was  in 
rTdlddcToo^  possession,  and  had  made  large  advances  on  account  of  the 
mrwment  be-  estate.  The  question,  whether  the  defendant  had  lost  any 
dbaming  iTne^  right  under  that. agreement  by  a  non-compliance  with  its 
MntaSu  a^'*!^  conditions,  was  one  which  the  Probate  Court  was  clearly 
miie  to  tell  and  incompetent  to  try,  inasmuch  as  the  defendant  does   not 

other  eonditioot  ■     .     i  ■  .  • 

ofaeontnet  appear  as  a  co-heir,  but  as  a  stranger  to  the  succession,  and 
The  qoertioD,  in  posscssion,  with  the  consent  of  the  plaintifls,  and  under  a 
the  piuiiet  vho  Contract,  by  which  he  became  the  owner,  on  complying  with 
Sd"'u**'ni*'to  certain  conditions  within  the  limited  period.  The  Probate 
heir,  had  loit  Court  could  not  inquire  whether  the  defendant  had  been 
the  "l«reement  properly  put  in  delay,  or  whether  he  may  not  have  been 
Moe*^^wSSr^!u  prevented  from  performing  the  conditions  within  the  time, 
•«M>>^ion^  WMM  by  the  acts  of  the  plaintiffs  themselves.  In  deciding  on 
Toinns  hit  right  thosc  questions,  the  court  would  necessarily  inquire  into  the 

whioh^^Sbf'prol  ^8^^  ^^  ^^^  defendant  as  purchaser,  and  upon  his  title  to  the 
hate  Court    11  property. 

eleaiiTineompe*  ■      ■       «' 

tent  to  deeide.        The  pr()bate  judge  seems  to  have  supposed  that  he  had 

jurisdiction  in  this  case  under  that  provision  of  the  Code 
of  Practice  which  gives  to  Courts  of  Probate  exclusive 
authority  to  decide  on  the  putting  in  provisionill  possession  of 
the  heirs  of  absentees.  AiieU  924,  JVo.  12.  But  this  is 
not  the  estate  of  an  absentee.     The  ancestor  died  in  the 
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parish,  and  never  appears  to  have  been  an  absentee.    He  cites,  y/wrwKsDm, 
in  support  of  his  view  of  the  case,  the  decision  of  this  court  in    0ci9ber,iH3&. 
the  case  of  Donaldson  vs.  Dorsey  et  ol.,  4  MarUn^  JV*.  S.  509.  oyjutoh  st  al. 

In  that  case  the  defendants  were  in  possession  of  some  oYsaToir. 
property  claimed  by^  the  presumptive  heirs  of  an  absentee.  The  Court  of 
The  defendants  pleaded  to  the  jurisdiction  of  the  Probate  decree  '  prov^ 
Court.  The  exception  was  sustained  in  both  courts.  The  of*"e**2JSte  to 
Supreme  Court  held  that  the  Probate  Court  was  correct  in  the  premmptive 
decreeing  provisional  possession  of  the  tataie  to  the  presump-  sentee;  but«  at 
tive  heirs,  but  at  the  same  time  they  say,  that  if  they  claim  tf*ih^"3nim™S 
as  part  of  the  estate,  property  in  possession  of  any  one,  they  P"t  of  the  c»- 
must  assert  their  right  contradictorily  with  the  possessor  in  ^omttA^ohnj 
the  ordinary  tribunal.     {Loco  ciiaio.)  Zi^^^r'S^x 

The  case  now  before  the  court  presents  no  other  question  ©ontrwiieiorUy 

%'   *      \       %   r      y         II  ..  »  With  the  poMes- 

wnicn  the  defendant  had  any  mterest  in  contestmg.     It  was  lor,  in  the  or«ii- 

unnecessary  to  cite  him,  in  order  to  establish  the  heirship  of  ""^  ^>*»uiiaL 

the  plaintiffs,  and  they  were,  in  fact,  recognized  as  heirs  by 

the  probate  judge  before  the  citation  issued  ;  and  they  had 

already  assumed  the  quality  of  heirs,  by  undertaking  to  sell 

the  estate.     As  a  claim  for  the  administration,  the  law  does 

not  require  that  persons  interested  in  the  estate  should  be 

made  parties  to  a  suit  for  the  purpose  of  contesting  the      when     the 

right  of  the  applicant,  and  only  requires  public  notice  of  the  ^^Jjjjl'^'^'"^ 

application .  the  pnneipal  de- 

As  the  court  was,  m  our  opmion,  without  jurisdiction,  as  out  authontj  to 
to  the  principal  demand,  it  was  without  authority  to  issue  i^*e,tr,^o'  ^ 
the  writ  of  sequestration,  which  is  but  an  .incident  and  a  ^hich  ■■  bat  an 

incident   and   a 

cautionary  measure.  oautionaiy  mea- 

We  have  not  thought  it  necessary  to  inquire  as  to  the  "^' 
correctness  of  the  proceeding,  in  overruling  the  first  excep- 
tions, because  most  of  them  related  to  such  defects  as  might 
have  been  cured  by  amendment,  and  the  defendant  does  not 
deny  that  he  is  the  same  person  mentioned  in  the  citation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed  ;  that  the  exception  to  the  jurisdiction  be  sustained, 
and  the  suit  dismissed ;  and  that  the  plaintiffs  and  appellees 
pay  the  costs  in  both  courts. 


4n  CAfiEB  IN  THE  SUPREBfE  COURT 

WnTBSN  DitT. 

Oelober,  inac. 


OTBrroNRAL.  OTERTON   KT   AL.   W.   OVERTON's   ADMINISTRATOR. 

vt. 

QTUITOIV'ft 

^AmojnnmATOR.    jiprsAL  vr^m  ram  court  of  rROBAT8s,voR  thb  farisb  of  oarroll. 

ri22       2»  It  It  neceu&ry  for  all  the  hein  to  join  in  an  action,  to  compel  the  adminit- 

irator  to  accoant,  aa  he  is  bound  to  render  but  one  account  of  hi> 
md  ministration. 

fiat  any  one  of  the  hein  ma^  maintain  an  action  to  remove  the  adminii- 
trator  for  malTenation  in  office. 

The  adminjetrator  may  be  removed,  and  called  to  aceoont  for  hii  adminii- 
tration  alWrwarda.    The  heira  can  then  have  recoorae  upoD  hia  bond. 

lAn  injunction  cannot  be  maintained,  aospending  the  idminietrator  in  the 
•xeiciae  of  the  fuaeliona  of  hia  office,  though  he  might  weU  be  reatniae^ 
for  committing  waste  and  mining  the  estate,  bj  ooUusion  with  prelndid 
.CMdkon. 

This  is  an  action  instituted  against  the  administrator  of 
6amuel  Overton,  deceased,  to  restrain  and  enjoin  him  fitmi 
|MXX^eeding  in  the  administration  of  the  estate,  requiring  of 
bim  to  render  an  account,  and  praying  thai  he  may  be 
removed  for  malversation  in  o£Bce. 

The  suit  was  commenced  by  J.  and  T.  J.  Overton,  styling 
themselves  brothers  of  the  deceased,  who,  together  with  their 
«f6ter,  Cassandria  Overton,  wife  of  J.  F.  Bryan,  remding  out 
of  the  stale,  are  the  legal  heirs,  and  have  accepted  the 
succession  of  said  Samuel  Overton,  with  the  benefit  of 
inventory.  » 

They  allege  that  the  defendant  is  ruining  the  estate  he 
administers,  through  fraud  and  collusion  with  pretended  cre- 
ditors and  others,  by  admitting  enormous  and  exorbitant 
claims  against  it,  and  other  misconduct  in  office.  Tbey 
pray  for  an  injunction  to  restrain  him  from  acting  any 
further,  and  that  he  be  suspended  until  final  hearing  is  bad 
in  the  case,  and  finally,  that  his  letters  of  administration  be 
revoked,  and  that  they,  for  themselves  and  sister,  be  allowed 
to  accept  the  -succession  of  the  deceased,  Samuel  Overton, 
purely  and  unconditionally,  and  put  in  the  poesessioD  thereof* 
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.   The  probate  judge  made  an  order,  granting  the  prayer  of  WmsRir  Di«t. 
the'  petitioner.  -      OcAobtr^  i836. 

The  defendant  pleaded  a  general  denial,  and  averred  that  otsbtoit  r  al. 
the  injunction  was  illegally  issued,  and  prayed  that  it  be  '^    » 

dissolved,  with  damages.  He  further  averred,  that  the  AUKiiiisrrRATOK. 
plaintiffs  showed  a  joint  interest  in  the  succession  claimed 
with  their  sister,  who  was  not  a  party  to  the  suit,  conse- 
quently it  could  not  be  maintained  ;  that  be  had  sustained 
eight  hundred  dollars  damages,  for  attorneys'  fees,  by  this  pro- 
ceding,  and  one  hundred  dollars  for  costs  and  expenses.  He 
therefore  prays,  that  the  injunction  be  dissolved,  with 
damages,  and  the  suit  dismissed. 

The  judge  of  probates  was  first  of  opinion,  from  the 
pleadings  and  evidence,  that  the  a£Sdavit  was  insufficient  on 
which  the  injunction  was  granted,  and  gave  judgment 
dissolving  it,  with  damages  as  prayed  for,  bnt  allowed  the 
case  to  proceed  as  to  the  other  matters.  The  plaintiflb' 
counsel  excepted  to  this  judgment. 

On  motion  and  argument,  this  judgment  was  9et  aside,  and 
the  injunction  reinstated. 

There  are  a  great  maiiy  bills  of  exception  in  the  record, 
which  seem  to  have  been  taken  at  every  step^  of  the  case, 
and  are  not  material  to  its  decision. 

The  evidence  showed  gross  abuse  and  collusion  on  the 
part  of  the  defendant,  as  administrator,  in  admitting  the 
account  of  a  certain  attorney  for  a  fee,  which  swallowed  up 
the  whole  of  the  estate.  It  seems  the  attorney  made  an 
arrangement  with  the  deceased,  Mr.  Overton,  while  the 
latter  was  in  prison,  on  a  charge  of  murdering  one  of  his 
own  slaves,  to  defend  him  in  court,  for  which  he  was  to  have 
all  Overton's  property.  The  latter,  however,  died  in  jail 
before  he  was  ever  brought  to  triaL  His  attorney' ascer- 
tained the  nett  amonnt  of  his  estate  (nine  thousand  dollars,) 
and  made  his  fee  to  cover  it,  which  was  admitted  by  the 
administrator. 

On  a  final  hearing,  the  probate  judge  dissolved  the  injunc- 
tion, with  damages,  but  admitted  the  [daintiffi  as  heirs,, 
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Wvnwihn.  and  ordered  the  defendant  to  render  an  account  of  his 
tkt^^f^^^   administration,  and  that  the  plaintifb  be  put  in  poeeeerion  of 
•miov  R  All.  the  estate.    From  this  judgment  the  defendant  appealed. 


OTtWtOM*B 

AsmmmATOm.     Spmiikg  and  Frimi^  for  the  plaintifil 

SMytCmUra. 

BuOwrdf  J.f  delivered  the  o|Hnion  of  the  court. 

Two  of  the  heirs  of  Samuel  Overton,  who  stated  that 
co-heirs  reside  abroad,  sue  the  administrator  of  his  estate, 
alleging  malversation,  and  pray  that  his  letters  may  be 

tor^iU  dM^^heira  ^^oli^^y  ^^^  ^^^^  ^^  ^^7  ^  Condemned  to  account 
tojoin  in  an  M-  The  defendant  excepts  that  all  the  heirs  are  not  parties, 
tlie  •dminif^  We  are  of  opinion,  that  so  ftir  as  the  object  of  this  suit  is  to 
i?hf  irbcuiid  compel  the  administrator  to  render  an  account,  all  the  heiis 
to  render  bat  mie  ought  to  have  joined  in  the  action,  because  the  defendant  is 
ndminiM«tion.  bouod  to  render  only  one  account ;  but  any  one  of  the  heirs 
thi^TbeiS^mi?'  might  woU  provoke  the  removal  of  the  administrator,  on  the 
BMintun  Ml  no.  grouuds  alleged  in  the  petition.  The  administrator,  for 
^  ndminlsuii!!  sufficient  cauBOs,  might  be  removed  and  called  to  account 
■adJnin^ir'  ^^  ^'*  administration  afterwards,  and  the  heirs  have  recourse 

The  ndmini*-  UpOU  the  bond. 

mmd^uden^      '^^^  evidence  in  the  record  satisfies  us  that  the  conduct  €i 
edtoMoountfor  (he  defendant  was  such  as  to  justify  his  removal,  and  we 

hit    sdouniitni*  \ 

tion  aftenrardt.  presume,  from  the  tenor  of  the  suit,  the  court  below  sup- 
then  have  K^  posed  he  must  first  render  an  account,  and  did  not  make 
nom  apon  hit  ^j^^  proper  distinction  between  a  di$charge  of  the  adminis- 
An  injanedoo  trator,  which  could  only  be  done  after  a  rendition  of  his 
tiiined  innlendl  ^^c^***^  *od  his  removal  which  might  precede  it. 
ingthendminit-  The  injunction  was  properly  dissolved,  because  while  the 
erviie  of  the  defendant  was  administrator,  his  functions  could  not  be 
^^^^^  altogether  suspended,*  though  he  might  well  be  restrained 
might'  well  from  committing  waste  and  ruining  the  estate,  by  collusion 
fir  eommittiog  with  pretended  creditors ;  but  the  judgment  in  favor  of  the 
ing^ie^efiate!  defendant  for  nine  hundred  dollars  damages,  is  in  our 
^7     J^!^^  opinion  erroneous,  because  the  record  furnishes  no  standard 

by  which  the  court  coidd  estimate  the  ten  or  twenty  per 
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cent,  authorized  by  statute,  in  a  summary  way.     Se$$um  Wsmov  Dm*. 
JlcU  of  lSil,9ee.Sy page  9S.    Act$ of  183S,  oaober.im. 

There  is  a  confused  mass  of  bills  of  exception  in  the  oTurroH  bt  au 
record,  which  our  view  of  the  merits  of  the  controversy  ^  oYXBitiv>i 
renders  it  useless  to  decide  upon.  Aiaaxumkiou, 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  t>e  avoided  and  reversed ; 
and  proceeding  to  give  such  judgment  as  ought,  in  our 
opinion,  to  have  been  rendered  below,  it  is  further  ordered 
and  decreed,,  that  the  letters  of  administration  heretofore 
granted  to  the  defendant,  on  the  estate  of  Samuel  Overton, 
be  cancelled  and  revoked,  that  the  injunction  be  dissolved, 
the  costs  of  the  Court  of  Probates,  except  those  occasioned 
by  the  injunction,  be  paid  by  the  defendant,  and  that  those 
last  mentioned,  together  with  those  of  the  appeal,  be  paid  by 
the  plaintiflb,  reserving  to  the  defendant  his  right,  if  any  he 
have,  to  recover  damages  on  the  injunction  bond 
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MOURAIN   V8.    BEAUVAI8. 

APfCAL   nOM  TBI    OOV&T  OP  TBK  POUKTH  JUDICTIAL  OISTXtOT,  TBS 

JUOOB  or  TBI  flBOOMD  PBEMDIVa. 

Pajment  mtde  to  (be  attorney  on  the  record  in  a  good  pajrment. 

The  curator  ad  hoe  cannot  obtain  an  ex  parte  judgment  againft  the  pexeom 
whoee  intenwt  in  a  aiiit  lie  waa  appointed  to  defimd, '  for  his  Tao  or 
compensation. 

This  is  an  injunction  suit  The  plaintiff  shows  that  the 
defendant  had  been  appointed  to  defend  her  interest  as  cura^ 
ixx  adhoe  in  an  action  ef  partition  brought  against  ber  in 
her  absence,  and  that  he  had,  in  an  ex  paiU  manner,  obtained 
a  judgment  of  the  court,  allowing  htm  five  hundred  dollars 
for  a  part  of  his  costs  and  expenses,  which  was  paid  over  to 
the  attorney  who  defended  the  suit.  That  notwithstanding 
this,  the  defendant  has  caused  an  execution  to  issue  for  the 
said  five  hundred  dollars,  under  which  the  sheriff  has  seized 
a  slave  belonging  to  her,  and  is  about  to  sell  it.  She  prays 
for  an  injunction,  perpetually  restraining  and^rohibiting  any 
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Eunam  Om.  ftuther  proceedings  under  or  by  virtue  of  said  judgineiit,  and 
J'l'^ritQnf,  insr.  |br  one  hundred  dollars  in  damages  and  costa 

jravBAis  The  defendant  answered,  denying  every  thing  alleged 
BBAVTin.  which  was  not  specially  admiUed. '  He  admitted  his  employ- 
ment as  curator  adhocU>  represent  the  present  plaintifl^  irho 
is  an  absentee,  in  the  suit  for  partition,  as  alleged,  and  that 
an  allowance  of  five  hundred  dollars  was  made  him  by  the 
court,  for  his  trouble  and  expenses,  but  denies  that  it  was 
ever  paid  to  him,  or  received  by  any  authorized  agent  or  at- 
torney of  his.  He  further  avers,  that  so  far  from  his  having 
authorized  any  attorney  or  agent  to  receive  this  money,  the 
order  of  court  allowing  it  had  since  been  annulled  and  eet 
aside  by  the  Supreme  Court.  He  prays  that  the  plaiBtiflTs 
demand  be  {rejected,  the  injunction  dissolved,  and  that  be 
have  judgment  against  her  for  the  sum  of  five  hundred 
dollars  in  damages,  &c. 

The  defendant  further  prays,  that  Thomas  J.  Cooley,  the 
attorney,  who  is  alleged  to  have  received  this  money,  be 
cited  and  made  a  party,  that  this  fact  may  appear,  and  Chat 
judgment  may  be  rendered  against  him  in  fiivor  of  this 
respondent,  for  the  sum  of  five  hundred  dollars^  on  its 
appearing  he  has  received  it  from  the  plaintifiT. 

Cooley  excepted  to  the  call  made  on  him  in  warranty,  on 
the  ground  that,  by  his  own  showing  in  his  answer,  the 
fdaintiflr  is  not  entitled  to  call  on  him. 

The  plaintiff  moved  to  have  so  much  of  the  answer  as 
relates  to  the  call  in  warranty  stricken  out 

The  evidence  showed  that  the  attorney  who  had  defended 
the  curator  ad  Aoc  in  the  partition  suit,  had  received  the  fee 
allowed  by  the  court  for  Uie  defence.  The  receipts  of  the 
attorney  to  the  agent  of  the  plaintiff  were  filed. 

Upon  these  pleadings  and  issues,  and  the  evidence  of 
payment,  the  district  judge  rendered  judgment  perpetuating 
the  injunction.    The  defendant  appealed. 

L.  Jontn,  for  the  plaintiff  and  appdlee. 

MUckdl^  contra* 
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BuOardf  /.,  delivered  the  opinion  of  the  court.  Eaitsvk  Diit. 

The  facts  which  led  to  the  present  controversy  will  appear  February,  is37. 
by  reference  to  the  case  of  Cooley  vs.  Beauvais,  decided  by  MoumAnr*^ 
this  court  last  January  term.     9  Louiriama  ReparUy  85.  biavtam 

It  appears,  in  the  present  case,  that  Beauvais  ordered  out 
an  execution  ageEinst  Madame  Mourain,  to  coerce  the  pay- 
ment of  a  sum  of  five  hundred  dollars,  allowed  him  by  the 
District  Court,  as  her  curator  ad  hoc^  which  was  levied  on  a 
slave  belonging  to  her.  She  procured  from  the  District 
Court  an  injunction  to  stay  proceedings,  >  on  the  allegation 
that  previous  to  the  issuing  of  the  execution,  the  sum  thus 
allowed  had  been  paid  to  the  attorney  of  Beauvais. 

The  defendant,  in  the  injunction  in  his  answer,  admits  he 
was  appointed  curator  ad  hocy  and  that  a  sum  ofifive  hundred 
dollar^  was  allowed  him  for  his  trouble  and  expense  in 
representing  the  plaintiff;  bujt  he  denies  that  any  part  of  the 
sum  had  been  paid  to  his  attorney,  or  that  he  ever  authorized 
any  agent  or  attorney  to  receive  the  same.  He  further 
alleges,  that  so  far  from  having  done  so,  the  order  of  the  Dis* 
trict  Court,  making  him  that  allowance,  had  been,  on  the 
18th  January,  18S6,  declared  by  the  Supreme  Court  null 
and  void,  in  a  suit  of  T.  J.  Cooley  against  him.  He  there- 
fore prays  that  the  injunction  may  be  dissolved,  and  that  he 
may  have  judgment  against  the  plaintiff  and  her  security, 
jointly  and  severally,  for  the  sum  of  five  hundred  dollars  in 
damages.  He  further  prays  that  T.  J.  Cooley  may  be  made 
a  party,  and  that  should  it  appear  that  he  had  received  the 
said  sum  from  Madame  Mourain,  or  her  agent,  in  the  name 
of,  or  as  agent,  or  in  any  other  character  in  which  he  may 
have  assumed  to  represent  the  respondent,  that  judgment 
may  be  rendered  in  his  favor  against  Cooley  for  that  sum, 
with  damages  and  costs. 

The  Court  refused  to  issue  process  of  citation  to  Cooley, 
and  to  make  him  a  party,  and  a  bill  of  exceptions  was  taken, 
and  the  injunction  having  been  made  perpetual,  the  defendant 
appealed. 

We  are  of  opinion  the  court  did  not  err  in  overruling  that 
part  of  the  defendant's  answer,  by  which  he  sought  to  inake 
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Eaitxriv  Dm*.  Cooley  a  party,  as  in  the  case  of  simple  or  personal  warranty. 

February^  1837.  Cooley  either  was  or  was  not  the  attorney  of  Beaavais,  in 

MODKAiv      obtaining  the  judgment  ^hich  he  sought  to  enforce.    If  he 

»■▲?¥▲».      ^^  ^^  payment  to  him  was  a  good  payment,  as  alleged  by 

PaTmeotmade  the  (Jaintiffin  her  petition,  and  the  execution  issued  wrobg- 

^Ac  relSTli  ''''^y*  J'  ^'^  w*®  ^^^  ^'^^  ^®  ^'®  brought  to  the  queatioa 
agoodptymeoL  how  far  an  agent,  or  curator  ad  hoc,  can  be  permitted  to 
ad^c  ^not  ^^^^  ^^  ^  P^^  judgment  against  his  own  principal,  and 
obtain  an  ex  enfoTce  it  by  exocution.  In  either  case  we  see  no  necessity 
agminst^ihrpe^  foT  the  attorney,  real  or  pretended,  being  made  a  party.  The 
^  JnVmilt^he  P^ofessed  object  for  bringing  him  in,  was  to  compel  lum  to 
was  appointed  to  pay  over  the  amount,  if  he  had  acted  as  attorney  or  aceat, 

defend,   fop  hii  ^^^.  .  *  ,  .       ,  ^  ^ 

fee  or  eompen-  Of  m  any  Other  Way  assumed  to  represent  the  defendant 
•aUon.  That  he  wa«  the  attorney  of  record,  on  whose  motion  the 

allowance  was  made,  is  most  manifest,  and  the  defendant, 
by  ordering  out  an  execution,  has  ratified  the  act.  But 
there  is  a  singular  inconsistency  in  the  answer  ot  the 
defendant.  At  the  same  time  that  he  alleges  that  the 
Supreme  Court  has  declared  that  part  of  the  judgment  null 
and  ?oid,  he  maintains  his  right  to  cause  it  to  be  enforced 
against  the  plaintiff.  If  lus  premises  were  true,  that  this 
court  had  annulled  that  part  of  the  judgment,  his  conclusion 
should  have  been,  that  the  execution  be  set  aside ;  and  as 
relates  to  Cooley,  that  be  should  be  condemned  to  refund  the 
money  to  Madame  Mourain,  and  not  to  pay  it  over  to  him- 
self. In  every  view  of  the  case,  we  are  of  opinion  thai  the 
District  Court  correctly  perpetuated  the  injunction. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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HART  V8  FISK. 


EASTxazr  Disr. 

February,  1837. 


VI8K, 


HART 
APPEAL   FAOM  THB  COURT  OF  THE   POURTH   JUDICIAL  DISTRICT,  THE  ^• 

JUDOE    or   THE   SECOND    PREBIDINO. 

The  appeal  must  be  made  returnable  to  the  next  term,  if  there  is  sufficient 
time  to  cite  in  the  appellee.  If  the  transcript  of  the  proceedings  cannot 
1>e  made  out  in  time  to  be  filed,  on  or  before  the  return  day,  the  appellant 
may  obtain  further  time  to  bring  up  the  record,  on  application  to  the 
court. 

The  return  day  of  the  appeal  cannot  be  postponed  by  the  judge  a  quo,  foi; 
the  purpose  of  giving  time  to  make  out  a  transcript  of  the  record. 

The  plaintiff  recovered  a  judgment  against  the  defendant 
at  the  April  term,  18869  of  the  Iberville  District  Court, 
which  was  rendered  by  the  judge  of  the  second  district,  who 
was  required  by  law  to  hold  Chat  term. 

On  the  29th  of  October  following,  the  defendant  prayed 
an  appeal  to  the  Supreme  Court.  This  application  was  made 
to  the  judge  of  the  fourth  judicial  dilatrict,  at  chambers. 
The  appeal  was  granted,  and  made  returnable  **  on  the 
fowih  Monday  of  December  next^  there  not  being  time  to 
make  up  the  record  for  the  November  term,"  &c. 

The  record  was  filed  on  the  return  day. 

Stacyy  for  the  plaintiff  and  appellee,  moved  to  dismiss  the 
appeal,  because  it  was  made  returnable  to  an  improper  term. 
It  should  have  been  made  returnable  to  the  November  term, 
which  was  the  next  term  following  the  period  of  granting 
the  appeal. 

2.  There  was  sufficient  time  to  have  cited  the  appellee  to 
the  next  term  after  the  appeal  was  allowed,  and  no  excuse 
or  legal  delay  can  be  admitted  in  favor  of  extending  the 
time  to  December.  Vide  Code  of  Practice^  articles  583,  585. 
3  Louisiana  ReportSy  467. 

LobfleU,  contra, 

1.  As  the  record  contained  the  judgment  appealed  from, 
with  the  documents  and  all  the  evidence  of  the  case,  which 
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Eastsbv  Bin.  the  appellaot  was  bound  tot  fil®  on  the  return  day,  the  judge 
February,  1837.  might,  wilh  great  propriety,  extend  the  return  of  the  appeal 
BABT         as  he  did,  to  enable  the  record  to  be  made  up. 

Via 

Fiix.  2.  It  W48  necessary  that  this  extension  of  the  return  day 

should  be  allowed,  in  order  to  make  out,  and 'serve  the 
citations  in  due  time. 

3.  The  judge  a  quo  had  a  right  to  exteiSd  the  return  day 
to  December,  if  there  was  not  time  to  cite  in  the  appellee, 
and  this  was,  no  doubt,  one  of  the  reasons  of  the  extension 
given. 

Jtforftn,  J.,  delivered  the  opinion  of  the  court. 

The  appeal  was  allowed  on    the  29th   October,   1836, 

and  made  returnable  on  the  fourth  Monday  of  December 

following;  the  judge  having  expressed  his  opinion  *Hhat 

there  was  not  suflScient  time  to  make  up  the  record  for  the 

M\n>ember  term.^^    The  counsel  for  the  appellee  contends, 

The    appeal  ^^^^  ^^^  appeal  ought  to  be  dismissed,  because  the  authority 

muit  be  made  q{  the  iude:e  to  make  an  appeal  returnable  to  any  other 

returnable  to  the  ...  i-       i  ,.  ...  ^ 

nest  term,  if  term  than  that  immediately  succeeding  the  allowance  of 
tim7  uTciteTh  '^^  appeal,  is  restricted  to  cases  in  which  there  is  not 
the  appellee.  If  sufficient  time  for  the  citation   of  the  appellee.     Code  of 

the  transcript  of  '  "^  "^ 

the  proceedings  Practice^  583. 

omin  time'to  be      As  soon  as  the  appeal  has  been  allowed,  and  the  appeal 

filed  on  or  be-  {j^qJ  executcd,  the  appellant  is  bound  to  obtain  from  the 

fore  the  return  '  ■  * 

day,  the  aopci-  clerk  a  citation,  and  a  copy  of  the  petition  of  appeal,  which 
further'^ime  to  he  is  to  deliver  to  the  sheriff  for  immediate  service,  unless 
^?''^^^y^  the  clerk  has  done  so  before.     Code  of  Practice,  581.     The 

cord,  on  applica-  •^  ' 

tion  to  the  court-  transcript  of  the  proceedings  may  be  made  afterwards.  Ibid,, 
The    return  535 .  ^^^  jf  jj  cannot  be  made  before  the  return  day,  the 

day  of  the  ap-  '  ^  ^' 

poJ  cannot  be  appellant  may  obtain  further  time  to  bring  up  the  record  on 
fud^a  91J  for  application  to  this  court,  Ibid.y  883.  The  return  day  of  the 
S^npSme  to  "^PP®*^^  Cannot  be  postponed  by  the  judge  a  quo,  for  the 
make  out  a  purpose  of  affording  time  to  make  a  transcript  of  the  record. 
reeoi?.'^  ^     ^  The  appeal  must,  therefore,  be  dismissed. 
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EAffTEBH    DiST. 

February,  1837. 
smith's    heirs   V8.   BLOUNT.  bmith'b  bsibb 

V8, 
BLOUST. 

APrBAL   FBOM   THB   COURT   Or  THE   THIRD  JUDICIAL  DISTRICT,    TBB  JUDOB 

or   THB   EIGHTH   PRB8IDIN0. 

A  citation  of  appeal,  without  the  flijjrnatnre  of  the  clerk  of  the  court  from 
which  it  isBued,  is  insufficient,  and  the  appeal  will  be  dismissed. 

The  seal  and  signature  of  the  clerk  of  the  court  are  essential,  and  must  be 
affixed  to  the  citation,  and  all  process  issuing  therefrom. 

The  plaintifls  took  an  appeal  in  this  case.  There  was 
no  signature  of  the  clerk  of  the  court  appealed  from  affixed 
to  the  citation  of  appeal,  although  one  had  issued,  and 
service  made  by  the  sheriff. 

Johnson,  for  the  appellee,  moved  to  dismiss  the  appeal, 
because  there  was  no  citation  according  to  law. 

A  eitation  of 
appeal,   without 

LobdeU,  contra.  t  -f^T  2f 

the^  court  from 
...       ^r     1  i<  11  •    •  ^1  which  it  issued, 

Martmf «/.,  delivered  the  opinion  of  the  court.  is    insufficieot, 

The  appeal  is  prayed  for  on  the  ground  that  there  has  win  be  dismls- 
been  no  citation  of  appeal  in  this  case,  as  required  by  law.  "^^jj^  ^^  ^^^ 
The  citation  is  without  the  signature  of  the  clerk  of  the  ngnature  of  the 
District  Court.  We  have  held  that  the  seal  of  the  court  is  court  are  essen- 
is  essential  to  such  process.  The  signature  of  the  clerk  ^f^i^^  to"*\he 
appears  to  us  equally  so.    The  appeal,  therefore,  must  be  «tat>on  «nd  all 

;,.       .       ^  ^v  *!'  f  process    issumg 

dismissed.  therefrom. 
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TOVPKIH8 
BBASFOBD. 


TOMPKINS  vs.   BRADFORD. 

Af PKAL   FftOM  TttS   COUET  OW  THB  THIRD  JUDICIAL  DIflTUOT,  THK 

JUDOB   OF  THS  KIOBTH   rEXBIDIMO. 

Where  the  citation  of  appeal  has  not  been  retained  by  the  sheriff^  and  doea 
not  accompany  the  record,  the  appeal  will  be  diamiBsed. 

The  defendaDt  appealed  from  a  judgment  in  this  caae. 
There  was  no  citation  accompanying,  or  attached  to  the 
record,  and  none  appeared  to  have  been  served  or  returned 
by  the  sheriff. 


Bradford^  for  the  plaintiff  and  appellee,  moved  to 
the  appeal,  on  the  ground  that  no  legal  citation  had  issued, 
or  had  been  served  in  the  case,  nor  had  any  original  writ  of 
citation  been  returned  to  thi^  court 

PewOy  contra. 

lation?  appeia     Martin^  /.,  delivered  the  opinion  of  the  court 

turned   by  ^      The  dismissal  of  the  appeal  is  prayed  for  on  the  ground 
aheriff.  and  docs  ^^^  ^q  lefifal  citation  was  issued  or  served  in  the  case,  nor 

not    accompany  ®  ^^ 

the  record,  the  has  any  Original  been  returned  into  this  court 

dimiMed.  The    sheriff  has    made    no   return;   the  appeal  must, 

therefore,  be  dismissed. 


LANDRT   VS.    8TAN8BURT. 

APPEAL   FROM  THE    COURT  OF   THE   SECOND   JUDICIAL  DISTRICT,    THE 

JUDGE  THEREOF   PRESIDING. 

I 

No  recovery  can  be  had  of  the  endorser,  if  demand  of  payment  be  not 
made  on  the  maker,  or  on  his  heirs  or  legal  repiesentatives,  if  he  be  dead, 
unless  the  impossibility  of  making  such  demand  is  shown. 
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Where  the  maker  of  the  note  ie  dead  on  the  day  it  is  due  and  payable,  and  EAvnav  Dm. 

< 

an  administrator  is  appointed,  it  is  unnecessary  to  make  a  demand  on  February ^  1837. 
him,  in  order  to  bind  the  endorser,  because  he  is  not  authorized  to  pay         lakdrt 
any  claim  against  the  estaie  until  the  expiration  of  a  certain  period  of     wtAiwixjWT 
time. 

This  is  an  action  against  the  endorser  of  the  following 
promissory  note :  x 

12000.  "  DoNALDSoNYiLLE,  (La.)  NoT.  11th,  1830. 

**In  all  the  month  of  March,  1834.  I  promise  to  pay  to 
Mrs.  Maria  Stansbury,  or  order,  the  sum  of  two  thousand 
dollars,  for  value  received.'' 

"FRANCIS  A-  BOND.'' 

Endorsed,  "  Maria  Stansbury." 

The  plaintiff  alleges,  that  when  said  note  became  due  and 
payable,  to  wit,  ou  the  3d  April,  1834,  it  was  presented  at  the 
domicil  of  the  drawer,  and  payment  demanded,  and  there 
being  no  funds,  there  to  pay  the  same,  it  was  protested  by  a 
notary,  for  non-payment,  and  due  notice  thereof  given  to  the 
defendant.  He  prays  judgment  for  the  amount  of  the  note, 
interest  and  costs. 

The  defendant  admitted  her  signature,  and  pleaded  a   ^ 
general  denial.    She  further  averred,  that  she  was  not  liable 
as  endorser,  because  the  note  was  not  legally  protested,  and 
that  she  was  not  legally  notified  thereof. 

The  notary  states  in  his  protest,  that  on  the  day  the  note 
became  due,  he  went  to  the  domicil  or  residence  of  the 
drawer,  where  he  found  no  white  person  on  the  premises, 
and  the  doors  of  the  house  fastened.  He  then  protested  the 
note,  and  deposited  the  notice  of  protest  in  the  post-offite  of 
the  parish  where  the  endorser  resided,  enclosed  and  directed 
to  her  in  a  letter. 

The  evidence  showed  that  Francis  A.  Bond,  the  maker, 
died,  and  that  Narcisse  Labdry,  the  plaintiff  and  holder  of 
the  note  sued  on,  was  appointed  administrator  of  his  estate 
on  the  1 1th  day  of  January,  1834.  It  was  admitted  that  the 
only  demand  of  payment  was  made  at  the  late  domicil  of 


486  %  CASES  IN  THE  SUPREME  COURT 

EAmmv  Dirr.  the  deceased,  as  stated  in  the  protest.    No  demand  was  made 
Fefnvary,  1837.  ^f  (he  administrator,  who  was  himself  the  holder  of  the  note. 
LAHDBT  Upon  this  evidence  the  district  judge  rendered  judgment 

for  the  plaintifl^  and  the  defendant  appealed. 


■TAVIBVBT. 


Adolphe  SegherSf  for  the  plaintiff,  maintained  that  the 
judgment  was  correct  The  demand  of  payment  was 
properly  made  at  the  drawer's  residence,  after  he  had  died, 
when  it  is  not  shown  he  had  left  any  heirs  in  the  state.  A 
demand  on  the  administrator  was  unnecessary,  as  he  was 
the  holder.  If  the  banker  is  himself  the  holder,  it  is 
sufficient  for  him  to  see  whether  he  has  sufficient  funds.  10 
Jlforftn,  18,  645.  Pothier,  corUrcU  de  changBy  J^To.  146.  ChiUy 
m  BilU,  268.     Buyky  do.,  128. 

lUleyy  controj  relied  on  the  case  of  Toby  vs.  Maurian,  7 
Louisiana  Reports,  49S. 

J*.  Seghers,  for  the  plaintiff,  argued  and  cited  authorities 
to  show  that  notice  of  protest  in  this  case  was  regular. 

Martiny  /.,  delivered  the  opinion  of  the  court 

The  defendant,  sued  as  endorser  of  a  promissory  note,  is 
appellant  from  a  judgment  against  her,  and  seeks  to  be  re- 
lieved under  an  allegation  that  no  demand  was  made  from 
the  drawer  or  his  representative,  and  that  no  legal  notice 
was  given  to  her. 

The  facts  of  the  case  are  these  :  The  drawer  died,  and  an 
administrator  was  appointed  to  his  estate  before  the  date  or 
period  at  which  the  note  became  payable.  On  that  day  the 
notary  went  to  the  domicil,  or  late  re^dence  of  the  drawer, 
but  found  no  white  person  on  the  premises ;  and  he  certified 
that  notice  was  served  on  the  defendant  by  a  letter  directed 
to  her,  in  the  parish  of  Ascension,  and  deposited  in  the  post^ 
office  at  Donaldsonville,  on  the  day  following  that  of  the 
protest 

The  reversal  of  the  judgment  is  claimed  on  the  authority 
of  the  case  of  Toby  vs.  Maurian,  7  Louisiana  Reports,  493 ;  in 
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which  we  held  that  *'  no  recovery  can  be  had  of  the  endor-  Eastbbn  Dist. 
ser,  until  demand  of  payment  has  been  made  on  the  drawer  Febtvanf,  issr. 
or  maker,  or  on  his  heirs  or  legal  representatives,  if  he  be       ^^^^^ 
dead,  unless  the  impossibility  of  making:  such  a  demand  be  ^' 

r  ^  o  ^     ^  8TARSBUXT. 

shown."     In  that  case,  there  had  been  no  administrator  or 
curator  appointed  to  the  estate  of  the  drawer.    The  demand, 
therefore,  might  have  been  made  of  his  heir  or  widow  in 
community.     In  the  present  instance,   there  was  an  ad-     No  reooTeiy 
ministrator  legally  appointed,  contrarily  with  whom  alone  ^e  endorser,  if 
all  claims  against  the  estate  were  to  be  settled.     In  the  case  <*««»««<*  of  p«y- 

^  ment     be     not 

oi  Hale  vs.  JSurr,  12  JUassachusetta  Reports^  86,  the  Supreme  made  on  the 
Court  of  that  state  decided,  that  when  the  legal  representa-  hein^'or  Tegai 
tive  of  an  estate  is  prohibited  by  law  from  paying  any  claim  jf  ^J^'^J^*^^^ 
against  it  until  after  the  expiration  of  a  twelve-month,  no  unless  the  im- 
demand  need  be  made  on  bim  for  the  payment  of  any  note  Sr4"lhdl' 
of  the  deceased,  becoming  payable  within  that  time,  in  order  "**"** "  ^^'^' 
to  charge  the  endorsers.  Administrators  in  this  state  being  ^aker^'of  the 
under  a  similar  prohibition,  it  follows,  that  the  demand  on  no<e  is  d«id  on 
them  would  be  nugatory,  as  they  are  under  no  legal  or  moral  andiMyabieland 
obligation  to  comply  therewith.  Lex  neminem  corgit  ad  vana.  u  ip^\nted?*°it 
This  case  is  very  different  from  that  of  Toby.  vs.  Maurian,  "  unnecessary 
and  cannot  be  distinguished  from  that  of  the  case  of  Hale  mand  on  Mm,  in 
vs.  Burr,  decided  by  the  Supreme  Court  of  Massachusetts  enio'^r^r^'"'^^! 

referred  to.  cau«e  [he  is  not 

authonzed       to 

The  notice  appears  to  us  to  have  been  legally  given,  pay  any  claim 

against   the   e»- 
tate  until  the  ex- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^[^'^"^^Ji®*^*^ 
judgment  of  the  District  Court  be  affirmed,  with  costs.  time. 
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BAtnmv  IhsT. 

February^  IS37. 


■ramocK 
■n  cBBotTomi. 


HUNTSTOCK  VB.    HIS    CREDITORS. 

AFPKAL   FROM  THK   COO&T  OF  TBI   THIRD   JtJDICIAL  DISTRICT,  THS   JVOGB 

THSRIOr   rRCBli^INO. 

The  gervice  of  ciutlon  of  appeal  is  to  be  made  in  the  same  maoner  as  is 
required  bj  law  in  courts  of  ordinary  jurisdiction. 

80  the  service  on  a  qpmmercial  firm  must  be  made  on  either  of  the  paitnen 
in  person,  or  bj  leaving  the  citation  at  Ihtir  tiore  or  counting  Aovse,  and 
delivering  it  to  their  clerk  or  agent. 

In  this  case,  the  syndic  of  the  creditors  of  Huntstock 
filed  his  tableau  of  distribution,  and  placed  Reynolds,  Byrne 
&  Co.  thereon,  as  chirograpbery  creditors,  for  the  sum  of 
fourteen  thousand  one  hundred  dollars.  They  made  o|qx)si- 
Uon,  and  claimed  to  be  recognized  as  mortgage  creditors, 
and  paid  as  such.  The  district  judge  rendered  a  judgment 
in  their  favor,  from  which  Thomas  Smith  &  Ca,  also 
creditors  of  the  insolvent,  appealed. 

A  citation  was  issued  to  the  commercial  firm  of  Reynolds, 
Byrne  &  Co.,  on  which  the  sherifi*  made  the  following 
return:  ** Received  June  4,  1835,  and  served  on  the  same 
day,  a  copy  of  petition  and  citation  of  appeal,  on  Reynolds^ 
Byrne  &  Co.,  by  handing  the  same  to  Charles  Briggs,  a  free 
person,  above  fourteen  years  of  age,  a  derk  of  the  house  of 
Reynolds,  Byrne  &  Co." 

JSoyfe,  for  the  appellees, 'moved  to  dismiss  the  appeal  in 
this  case,  on  the  ground  that  there  was  no  legal  service  of 
citation  of  appeal  on  the  appellees. 

LobdeUf  for  the  defendant,  maintained  that  the  service  of 
citation  was  good.  The  Code  of  Practice^  artick  584,  requires 
service  of  citation  of  appeal  to  be  made  in  the  same  way  as 
in  ordinary  cases. 

2.  The  Code  then  provides,  that  service  must  be  made  by 
delivery  to  the  defendant  in  person,  or  by  leaving  the  citation 
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at  his  domicil,  with  a  free  person,  apparently  above  fourteen  EAmsir  Dtir. 
years  of  age,  living  in  the  house.     This  is  the  mode  in  Fiehruary,  issr. 
relation  to  ordinary  cases  and  persons.      Code  of  Practice,     urNTSTocK 
wrtkUs  187,  189.  „.  «?;,«.,. 

3.  But  when  a  commercial  firm  is  sued,  the  citation  must 
be  served  on  the  partners  in  person,  or  left  *'  of  ihmr  store  or 
counting  house,  by  delivery  to  their  clerk  or  ageni?^  Here  the 
sheriff  made  his  return  in  writing,  as  he  was  required,  stating 
that  he  had  served  a  copy  of  the  petition  and  citation  of 
appeal  on  the  appellees,  Reynolds,  Byrne  &  Co.,  by  handing 
the  same  to  Charles  Briggs,  a  free  person,  above  fourteen 
years  of  age,  a  cUrk  of  the  house  of  Reynolds,  Byrne  ^  Co. 
This  ought  to  be  considered  as  fully  sufficient.  Code  of 
Practice,  articles  188,  189,  200. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

There  is  a  motion  in  this  case  to  dismiss  the  appeal.  The 
dismissal  is  asked  on  the  ground  that  there  is  no  citation 
attached  to  the  record,  nor  does  it  appear  that  the  appellees 
have  been  cited.  The  citation  is  on  file  in  the  record.  It 
appears  from  the  sheriff's  return  that  the  appellees  (commer- 
cial partners)  were  cited,  by  delivering  a  copy  of  the  citation 
and  petition  to  Briggs,  their  clerk,  a  free  person,  above  the 
age  of  fourteen  years.  It  does  not  state  at  what  place  the 
service  of  this  citation  was  made.  .  J5*  tamtc  of 

citation  of  ap- 

The  service  of  the  citation  of  appeal  is,  by  the  Code  of  peal  it  to  be 
Practice,  article  684,  required  to  be  made  in  the  same  ^nnerai^Tre^ 
manner  as  when  a  defendant  is  cited  to  appear  before  a  Jourtao^oiSTna" 
court  of  original  jurisdiction.  In  these  courts  the  Code  of  ry  juriKHotion. 
Practice,  article  198,  paragraph  6,  requires  the  service  of  ^^^^^^ 
citation  to  be  made  in  the  following  manner:   "In  suits  *"",  mast    be 

.   ,  •     .         .     J.  -I  .1  ™»^«  ^  either 

against  any  commercial  association,  trading  under  a  title,  or  of  the  partnen 
as  a  firm,  on  any  of  the  partners  in  person,  or  at  their  store  or  {^yiS^e'eital 
counting  house,  'by  delivery  to  their  clerk  or  agent."  Neither  H*^"  »*  '^^ 
of  the  appellees  was  cited  m  person,  nor  was  any  service  hotae,  hj  deiiv- 
made  at  their  store  or  counting  house.  The  appeal  must^  ein([  cv  i^l"^ 
therefore,  be  dismissed,  with  costs. 
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EUgnsir  Dnr. 

February f  1837.  « 

MOOBS 

xuUkxm,  MOORE    VS.    ALLAIN. 

APFEAL  FftOM  TBI   COURT  OF  TBI  FOOllTB  JUOIOJAL  DtfTMCT,  TBB'  JUD«V 

OF  TBI    DISTRICT    PREaiDIlfO. 

In  R  petitory  Rction,  the  defendRnt  in  poneesiot),  who  declines  title  Rnd 
indicRtes  the  DRme  of  his  lessor,  may  be  dismissed,  and  the  person  clsim- 
ing  title  must  be  made  r  pRrty. 

The  hypothecRry  Rction  is  r  proceeding  in  rem^  Rnd  when  brought  Rgainst 
the  mortgRged  property,  it  follows  it  as  r  tcrI  right  into  whRtever  handa 
it  mRy  be  found.  The  third  person  cUiming  it  mast  either  giv^e  op  the 
property  or  pRy  the  mortgage  debt. 

The  person  in  the  occupancy  of  mortgaged  property,  cannot  get  himself 
discharged  from  an  hypothecary  action,  on  indicating  the  name  of  his 
lessor.    He  may  notify  the  latter  to  appear  and  defind  the  property. 

The  occupant  or  tenant  of  mortgaged  property  is  not  liable  for  costs'in 
an  hypothecary  action  against  it.  It  is  a  proceeding  in  revL,  and  the 
property  must  pRy. 

This  is  an  hypothecary  action.  The  plaintiff  alleges  that 
one  John  Nicholls  was  appointed  his  tutor  in  April  1819,  and 
failed  to  render  an  account  or  pay  over  the  amount  due  to 
him.  That  he  obtained  a  judgment  against  his  said  tutor 
for  the  sum  of  seven  thousand  nine  hundred  add  eight  dollare, 
upon  which  execution  issued,  and  was  returned  no  property 
found. 

He  further  alleges,  that  said  Nicholls  was  the  owner  of  a 
tract  of  land  in  the  parish  of  Point  Coqpee,  at  the  time  of  his 
appointment  to  the  tutorship,  which  is  now  in  the  possession 
of  Sosthene  AUain,  and  is  tacitly  mortgaged  for  the  amount 
of  his  debt  and  demand. 

He  further  alleges,  that  he  has  demanded  payment  of  the 
said  debt  of  Nicholls,  the  principal  debtor,  more  than  thirty 
days,  and  given  notice  to  the  defendant,  Allain,  to  pay  it  or 
give  up  the  mortgages,  more  than  ten  days  previous  to  the 
institution  of  this  suit. 


tw. 

A£LAIir. 
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ft 

He  prays  that  the  defendant  be  cited  according  to  law,  and  Eirmur  Dtht. 
that  the  land  be  seized  and  sold  to  satisfy  his  demand,  with  ^^^ruarif,  i837. 
interest  and  costs.  moobs 

AUain  answered  and  disclaimed  title  to  the  property.  He 
further  averred  that  he  had  leased  it  from  James  Erwin 
as  the  agent  of  Mrs.  Teatman,  who  resides  in  the  state  of 
Tennessee. 

He  prays  that  a  curator  ad  hoc  be  appointed  to  defend  the 
interests  of  said  absentee,  as  his  warrantor  and  owner  of  the 
property,  and  that  he  be  dismissed. 

A  curator  ad  hoc  was  accordingly  appointed  to  the  agent 
of  Mrs.  Yeatraan,  and  the  cause  continued  for  six  months. 

The  evidence  fully  sustained  the  plaintiff's  demand,  and 
the  owner  of  the  land  not  appearing,  judgment  was  rendered 
in  favor  of  the  plaintiff,  ordering  the  mortgaged  premises  to 
be  seized  and  sold  to  satisfy  his  demand,  and  that  the  de- 
fendant AUain  pay  costs.    The  latter  appealed. 

Bradford,  for  the  plaintiff  and  appellee. 

1.  The  notice  to  AUain,  who  is  in  possession  of  the  mort- 
gaged property,  was  given  more  than  thirty  days  before  the 
institution  of  this  suit,  and  after  a  previous  demand  and  judg- 
ment regularly  obtained  against  the  common  debtor.  He 
was  therefore  bound,  either  to  pay  the  debt,  or  give  up  the 
mortgaged  premises  to  be  seized  and  sold  to  satisfy  it. 

2.  He  cannot  contest  the  proceedings  in  the  Probate  Court, 
in  which  the  plaintiff,  by  a  judgment,  liquidated  his  demand 
against  NichoUs,  his  former  tutor. 

.  3.  The  plaintiff  was  only  bound  to  proceed  against  AUain 
who  is  in  possession,  because  the  real  owner  of  the  mort- 
gaged premises,  lives  beyond  the  limits  of  the  state.  The 
former  was  his  tenant  or  agent,  and  there  was  no  necessity 
for  citing  him  in  warranty ;  but  had  he  been  disposed  to 
have  contested  the  case,  could  have  done  it.  Code  of  Prae- 
tieey  article  4A. 

4.  If  an  absentee  having  a  tenant  in  possession,  who  mort- 
gages property  in  this  state,  can  procrastinate  by  claiming  to 
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Bamsiim  Dm.  be  ealled  in  warraoty,  there  is  an  eod  to  the  executory  {lo- 
f^sbmary^  1837.  eess.    The  party  defeats  the  law  by  his  own  act 

5.  There  was  no  necessity  for  recording  the  tutor's  bond 

in  the  parish  of  Point  Coupee,  where  the  property  is  skualed. 

The  appointment  of  the  tutor  is  the  foundation  of  the  mori- 

gage,  which  is  given  by  law,  and  eziats  willioiU  being 

recorded.    Lauiriana  Code^  3298. 

MBichMt  for  the  defendant,  maintained  that  the  owner  of 
the  property  should  have  been  brought  in  and  made  a  pafiy 
to  this  suit«  The  defendant  was  merely  die  possessor  and 
tenant  of  the  owner,  and  was  not  bound  to  defend  oa 
disclaiming  title* . 

2*  The  judgmoAl  is  erroneous,  independant  of  the  want 
of  thb  true  party  in  interesL  It  should  have  been  in  the 
alternative  or  conditional,  for  the  sale  of  the  property,  if  the 
owner  did  not  pay  the  debt. 

3.  The  appointment  and  surety  bond  of  the  tutor  should 
have  been  recorded  in  Point  Coupee,  where  the  land  lies,  to 
operate  as  &  mortgage  on  it  against,  and  in  the  hands  of  a 
third  person.     Limrima  Code^  3298^  3314 

4.  If  a  mortgage  ever  existed  on.  this  property,  it  has  been 
long  since  extinguished  as  regards  third  peraoos.  Lomtima 
CodeiSii, 

Ckhmy  on  the  same  side. 

1.  Moore  having  obtained  a  judgment  against  his  curator, 
who  was  appointed  in  1819,  ih  Feliciana,  instituted  this 
proceeding  to  subject  some  lands  lying  in  Point  Coupee,  to 
the  satisfaction  of  his  judgment,  by  reason  of  a  lien,  resulting 
from  the  appointment  of  his  tutor* 

2.  About  1824^  by  authentic  act,  NichoUs,  the  tutoc,  god* 
veyed  the  estate  in  controversy,  to  James  £r¥do>  and  it  is 
now,  as  it  appears  by  the  record,  holden  by  Mrs.  Teataaan, 
and  by  her  agent,  Erwin,  leased  to  AUain. 

3.  The  proceeding  is  in  the  ordinary  way,  against  Allam 
only,  and  an  order  of  sale  pronounced  by  the  court,,  to  reverse 
which,  this  appeal  is  prosecuted. 
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4»  The  decree  upon  its  faee  ebows  that  the  estate  had  EAsmur  Dnr. 
been  transferred  to  Erwin.     AUain  by  his  answer  admits  ^g^>^"py«  fgy» 
nothing,  but  simply  disclaims  any  right  to  the  property,  and        xooss 
prays  that  the  proprietor  may  be  cited  in  Warranty,  or  called       atxaoi. 
to  respond. 

Was  not  Mrs.  Yealraan  a  necessary  party,  and  was  she 
not  the  p0$$e$8orf  which  the  law  contemplated  should,  or 
might  be  sued  1 

5.  The  suit  may  be  against  a  third  possessor,  although  he 
hav^  not  the  paramount  title,  but  he  must  be  a  possessor 
claiming  for  himself,  and  in  his  own  right.  "  The  law  never 
could  have  contemplated  that  'one  could  be  deprived  of  his  , 
rights  of  possession  or  property,  by  a  suit  in  the  ordinary 
way,  without  being  before  the  court  or  having  an  opportu- 
nity of  being  heard.  Can  a  suit  against  my  overseer  be 
sufficient  to  turn  him  from  my  plantation,  and  thus  divest 

me  of  possession  1  It  may  be  said  that  he  is  a  third  possessor ; 
that  he  has  the  actual,  natural  possession ;  thepe^posiesrio; 
but  is  it  such  a  possession  as  the  law  contemplated,  when  it 
authorized  a  mortgage  to  proceed  against  the  third  possessor) 
la  every  section  the  law  speaks  of  the  possessor  paying  the 
debt  or  satisfying  the  lien ;  was  that  to  be  done  by  a  super- 
intendent,  or  by  the  one  claiming  an  interest  in  the  estate  ) 
If  the  principal  debtor  be  dead,  leaving  a  single  heir,  who 
has  accepted  the  succession,  he  may  be  proceeded  against  in 
Ae  action  hypothecary ;  but  suppose  the  property  be  leased 
by  the  ancestor,  may  he  not  still  be  proceeded  against  in  that 
form  of  action  1  if  so,  he  (and  not  the  tenant)  is  the  possessor. 
See  Code  of  Pradke.  But  this  subject  seems  to  be  put  at 
rest  by  reference  to  the  Civil  Code,  article  SS96 :  *'  One  may 
possess  a  thing  not  only  by  one's  self,  but  also  by  other 
persons.'' 

**  Thus  the  proprietor  of  a  house  or  other  tenement, 
possesses  by  his  tenant  or  by  his  former ;  the  minor  by  his 
tutor  or  curator,  and  in  general,  every  proprietor  by  the 
persons  who  hold  the  thing  in  his  name.*^ 

6.  This  objection  goes  to  the  right  of  the  petitioner  to  sue 
AUain,  and  it  is  believed,  must  be  fatal  to  the  whole  proceed- 
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Bicvnur  Dm.  iog.  In  addition,  we  rely  that  many  irregularities  exist  ^ia 
^'^^^'^"'Vf  'W^'  the  caus^  in  the  course  of  its  prosecution,  which  are  sufficient 
xootti  for  its  reversal.  The  affidavit  annexed  to  the  petition  is  not 
4w.^'t»  such  as  the  law  contemplates,  of  whom  the  demand  was 
made,  or  at  what  time  does  not  appear ;  and  upon  the  trial 
of  the  cause,  the  proof  was  wholly  insufficient  to  establish 
the  necessary  facts ;  it  presented  no  fact  whatever,  but 
contained  deductions  only.  It  is  said  that  the  appeal  should  be 
dismissed,  because  there  is  no  statement  of  facts  or  bill  of 
exceptions,  upon  which  to  found  a  reversal.  This,  it  is 
presumed,  is  not  necessary  in  all  cases;  if  the  record  shows 
that  the  Inferior  Court  erred,  it  must  be  sufficient  Bappose 
a  case  of  a  suit  against  one,  and  a  judgment  against  another, 
would  the  latter  be  without  remedy  1  But  this  is  a  state- 
ment of  facts.  The  record  shows  the  written  and  oral 
testimony  which  was  used  on  the  trial. 

7.  U  it  was  not  necessary  in  the  first  instance  to  have  sued 
Mrs.  Tealman,  the  owner  of  the  estate,  the  one  interested  in 
the  controversy,^the  one  interested  in  redemption,  the  one 
interested  in  showing  the  extinguishment  of  the  mortgage, 
the  one  entitled  to  claim  succession  of  the  other  mortgaged 
estate,  a  right  which  belonged  to  her,  and  could  not  possibly 
be  exercised  by  Allain  ;  yet  after  having  been  made  a  party 
at  the  instance,  or  on  the  motion  of  Moore,  for  the  appoint- 
ment of  a  curator  ad  hoc,  then  to  have  dismissed  the  case  as 
to  her,  and  thereby  depriving  her  of  a  right  to  be  heard,  was 
'    most  clearly  erroneous. 

BuUardy  /.,  delivered  the  opinion  of  the  court 
This  is  an  hypothecary  action,  in  which  the  plaintiff  seeks 
to  make  the  amount  due  him  by  his  former  tutor,  on  a  final 
settlement  of  his  accounts,  by  the  seizure  and  sale  of  a  tnu^t 
of  land,  formerly  the  property  of  his  tutor,  and  now  io  the 
occupancy  of  the  appellant.  In  answer  to  the  petition,  the 
appellant  disclaimed  any  title  to  the  property,  averring  that  he 
leased  the  same  from  James  Erwin,  as  the  agent  of  Mrs. 
Yeativian,  of  Tennessee.  He  therefore  prayed  that  a  carator  ad 
hoc  might  be  appointed  to  defend  the  interest  of  the  abdentee, 
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who  he  prays  may  be  cited  in  warraDtyy  to  defend  this  suit, 
as  owner  of  the  property,  and  thai  he  may  be  dismissed  with 
costs.  Accordingly,  a  curator  ad  hoc  was  appointed,  who 
was  cited,  and  the  case  was  continued  for  .six  months.  At 
'  the  next  succeeding  term  of  the  District  Court,  no  answer 
having  been  filed  on  the  part  of  the  absentee,  the  court  over- 
ruled or  rescinded  the  order  for  calling  in  the  warrantor,  and 
no  further  opposition  being  made  by  Allain,  the  court 
pronounced  a  judgment,  ordering  the  sale  of  the  mortgaged 
property. 

All  those  arguments  which  have  been  addressed  to  this 
court,  on  the  part  of  the  appellant,  relate  to  a  want  of 
evidence  of  legal  demand  on  Nicholls,  the  mortgagor,  and 
the  insufficiency  of  the  affidavit  at  the  inception  of  these 
proceedings,-  and  to  the  regularity  of  the  proceeding  in 
the  suit  of  Moore  against  his  tutor,  may  be  answered  by 
saying,  that  the  defendant  did  not  put  those  matters  in  issue 
by  his  answer.  He  chose  to  make  no  opposition  further 
than  to  disclaim  any  title  in  the  premises,  and  to  demand 
that  the  absent  owner  should  be  cited  in  warranty.  The 
only  questions,  therefore,  which  this  court  can  properly 
entertain  are,  whether  the  plaintiff  was  bound  to  make  the 
person,  indicated  by  the  defendant  as  the  owner,  a  party, 
and  to  carry  on  the  suit  contradictorily  with  him,  and 
whether  the  court  erred  in  disregarding  the  call  on  the 
alisentee,  and  proceeding  to  judgment  without  him. 

It  has  been  strenuously  urged,  in  argument,  that  the  law 
requires  the  hypothecary  action  to  be  brought  against  a  pos- 
sessor of  the  mortgaged  premises,  who  has  some  interest  in 
making  opposition,  some  right  to  abandon,  and  who  has  the 
right  of  possession,  and  not  against  a  mere  tenant,  whose 
possession  is  that  of  his  lessor,  and  who  is  without  interest  to 
contest  the  claim,  to  plead  discussion,  or  to  pay  the  debt 
rather  than  abandon  the  property  to  be  sold.  In  prosecuting 
a  petitory  action,  it  is  true,  the  defendant  in  possession,  who 
disclaims  title,  and  indicates  the  name  of  his  lessor,  may  be 
dismissed,  and  the  person  claiming  title  or  possession  must 
be  made  a  party.     Code  of  Practice^  article  43.     But  the 
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EimK*  DtsT.  hypothecary  action  is  governed  by  different  rules,  and  is 

f^f^ruary^  1837.  essentially  a  proceeding  in  rem.     It  is  an  action  which  is 

xooRs        brought  against  the  mofigaged  property^  in  order  to  have  it 

'"'■  ^       seized  and  sold.     It  follows  the  property  in  whatever  hand 

The  hypothe-  It  may  be  found.     JbrHeUs  61,  62.     If  the  hypothecated 

pmeeSne  "<fi  V^^V^^Y  ^  ^^  ^^^  possession  of  a  third  person,  the  creditor 

rem,  and  wiiea  has  his  action  against  that  person,  in  order  to  compel  him 

brouchc  anintt    .  ,  .  ,  *  ,  . 

the  mor^ued  either  to  give  up  the  property,  or  to  pay  the  amount  for 
CSIuIi  •  ma  ^•wch  it  is  mortgaged.  ArikU  68.  No  part  of  the  Code  of 
right  into  what-  Practice  requires  that  the  person  in  the  real  occupancy  of 
may  be  foand  the  property  shall  be  discharged  from  the  action  on  his 
2^r^daimhir  indicating  the  name  of  his  lessor.  And  in  the  present  case 
it,  mart  either  the  plaintiff  was  not  bound,  in  our  opinion,  to  proceed  against 
pertj  or  pay  the  the  supposed  owner,  who  was  absent.  The  appointment  of 
mor^;aged  debt     ^^^^1^^  ^  ^^^    nu J  qoUco  to  him,  was  required  by  the 

The  penon  in  '  »  -i  ^ 

the  oeeupaneyof  defendant,  and  it  was  not  the  fault  of  the  plaintiff,  if  the  les- 
f^^!^!iraorKet  sor  did  not  see  fit  to  step  forward  and  defend  his  tenant,  and 
ehimd  froman  ^^'^  Opposition  to  the  order  of  seizure  and  sale.  A"^  delay  of 
hypothemnr  a6-  six  mooths  was  given  for  that  purpose,  and  it  was  not  for  the 
ing^'the  i!ame  ^  plaintiff  to  ask  a  judgment  by  default,  on  the  failure  of  the 
maT^^noafy  the  ^I^Q^  owner,  by  his  curator  ad  hec^  to  answer  the  demand 
latter  to  appc«r  made  against  him  by  the  original  defendant 
ptopettj.  The  judgment  of  the  District  Court  is,  however,  erroneous^ 

iiie  oeeapant  Iq  rendering  the  appellant  personally  liable  for  costs;,  and  in 
mort^i^  pro-  this  respect  it  must  be  reform^ed. 

KT^i'  wii?n  I^  is*  therefore,  ordered,  adjudged  and  decreed,  that  the 
an  hypotheoM7  judnrment  6f  the  District  Court  be  annulled,  avoided  and 

action  against  it.  **      " 

It  it  a  proceed-  reversed,  and  proceeding  to  give  such  judgment  as  ought,  in 
the  '"  i^peity  ^^^  opinion,  to  have  been  rendered  below,  it  is  ftirtber 
mutt  paj.  ordered  and  decreed,  that  the  tract  of  land  described  in  the 

petition,  be  seized  and  sold,  according  to  law,  to  satisfy  the 
judgment  recovered  by  the  plaintiff  against  John  Nicholls^ 
for  seven  thousand  nine  hundred  and  eight  dollars,  together 
with  the  costs  of  this  proceeding,  and  the  sale  of  the  mortgaged 
premises,  and  that  the  plaintiff  pays  the  costs  of  this  appeal. 
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CVBATOm. 


Hodge's  heirs  vs,  durnford's  curator.  loiieK^MWM 


APPKAL   FEOM   THB  COURT  OP   PROBA#Bfl   FOB  THB   PABI8H    AND   CITT   OF 

IIBW-0B1«BAM1« 

An  interlocotory  jadgment  of  the  Coart  of  ProbBtet,  ordering  b  oontor 
to  account,  m^  be  relieved  BgBinet,  on  appeal  from  tDch  final  jodgiaenl 
am  may  be  rendered,  and  doee  not  work  an  irreparable  injaiy }  it  ther^ 
fore  cannot  be  appealed  from. 

This  18  an  applioalion  for  a  numdamiUf  commanding  the 
judge  of  probates  to  grant  an  appeal  from  an  interlocatory 
judgment,  ordering  the  curator  of  Durnford's  estate  to  render 
an  account. 

The  plaintift  allege,  that  David  Hodge,  their  ancestor, 
died  in  Louisiana,  in  1791,  leaving  a  very  large  estate^ 
consisting  of  real  and  personal  property,  and  a  will,  by  which 
he  bequeathed  the  whole  of  it  to  his  brothers  and  sisters,  and 
their  decendants  in  Scotland,  and  England,  and  constituted 
Thomas  Dumford,  of  New*Orleans,  and  others,  testamentary 
executors.  Durnford,  by  appointment  of  the  other  executors, 
look  upon  himself  the  administration  of  the  succession,  as 
mAe  executor. 

That  after  many  and  repeated  applications  through  agents^ 
the  plaintiffi,  and  those  in  whose  rights  they  now  appear, 
succeeded  in  compelling  the  said  executor  to  render  an 
account,  which  was  defective  and  unsatisfactory,  and  many 
exceptions  filed  thereto.  They  pray  that  said  Dumford  be 
cited  to  answer,  and  pay  over  such  sums  as  may  be  in  his 
hands  on  settlement,  and  that  he  deliver  up  ail  the  booles, 
vouchers,  &c    This  suit  was  filed  in  1823. ' 

The  defendant  denied  the  capacity  of  the  plainti A  to  sa^ 
as  heirs  of  Hodge,  and  pleaded  prescription.  It  was  further 
denied  that  Dumford  ever  accepted  the  trust  of  executor,  ae 
alleged,  and  that  the  succession  of  Hodge  was  opened  under 
a  foreign  government,  and  that  this  court  wa«  never 
and  could  not  take  cognimnce  of  it. 

63 
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Btfimsv  ihrr.      Duraford  died  while  these  proceedings  were  going  on,  and 

f^f^^'onft  »>37.  JqIjij  M'Donough  was  appointed  curator  of  his  vacant  estate. 

■oMB'i  uiM   The  judge  of  probates  ordered  that  the  curator  siiould  file  an 

nvBinloBD'te    account  of  the  administration  of  said  Durnford,  within  a 

fortnight  from  the  notification  of  this  order. 

The  curator  prayed  an  appeal  from  this  order,  which  was 
refused  by  the  judge. 

Chr^ineii  for  the  curator,  moved  for  a  rule  to  show  cause 
why  a  mandamas  should  not  issue,  commanding  the  judge 
of  probates  to  grant  an  appeal. 

The  judge  gave  as  his  reasons  for  refusing  the  appeal, 
*^  that  all  the  points  in  controversy  between  the  parties  not 
being  decreed,  the  judgment  rendered,  and  from  which  the 
appeal  is  prayed,  is  merely  interlocutory,  and  cannot  be 
appealed  from.  Code  ofPractiee^  539.  It  does  not  cause  an 
irreparable  injury,  and  the  party  can  have  the  benefit  of  bis 
exception  to  it  on  a  final  judgment. 

Orymes  and  Strawbridge^  supported  the  motion  on  the 
ground,  that  from  the  great  lapse  of  time  since  Durnford 
undertook  the  executorship  of  Hodge's  estate,  it  was  impossible 
for  his  curator  to  make  out  and  file  an  account ;  that  while  the 
order  stood,  he  was  compelled  to  do  it,  or  submit  to  imprison- 
ment.    In  this  respect  the  injury  would  be  irreparable. 

D.  Seghers^  on  behalf  of  the  judge  in  showing  cause, 
maintained  that  the  judgment  intended  to  be  appealed  from, 
was  not  definitive.     Chde  of  Practice^  639,  567. 

2.  That  it  does  not  cause  an  irreparable  injury  to  the 
party  seeking  to  appeal.     Ibid.  566. 

3.  The  judgment  is  only  interlocutory,  and  does  not 
authorize  an  appeal.    Ibid.  538. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

To  a  rule  to  show  cause  why  a  mandamut  should  not 
issue  to  the  judge  of  the  Court  of  Probates  of  the  parish  of 
New-Orleans,  commanding  him  to  allow  an  appeal  in  this 
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case,  he  answered,  ^'  that  the  judgment  intended  to  be  ap-  Eastskit  Dim 
pealed  from  is  not  de6nitive.     Code  of  Pracike,  639,  666.  ^^'^^^^  ^^^' 
That  the  judgment  does  not  cause  irreparable  injury  to  the   auDCK'saxms 
party  wishing  to  appeal  it.     Code  of  Practice^  666.    That  the    dvuhfoiio'b 
judgment  is  only  interlocutory.     Code  of  Praeiice,  638.    The      ''^^'^^ 
whole  more  fully  appearing  by  an  annexed  certified  copy  of 
the  judgment  of  the  court,  refusing  the  appeal."    The  judg- 
ment appealed  from,  orders  the  curator  to  file  into  court 
within  a  fortnight,  an  account  of  the  administration  of  ' 
Durnford,  as  the  testamentary  executor  of  plaintiffs'  ancestor. 

The  defendant's  counsel  has  contended  that  this  is  an 
extreme  case,  Durnford  having  entered  on  the  execution  of 
the  will  long  before  (he  cession  of  this  country  to  the  United 
States ;  the  succession  of  Hodge  having  never  been  opened 
in  any  court  of  the  territorial  or  state  government;  the* 
executor  having  died  several  years  ago,  and  his  curator 
being  without  the  means  of  presenting  the  account  required, 
and  being,  consequently,  liable  to  imprisonment,  unless  re- 
lieved by  this  court.  The  succession  of  Durnford  appears 
to  have  been  opened  in  the  Court  of  Probates  for  the  parish 
of  New-Orleans^  and  it  is  from  the  funds  of  that  succession 
that  the  plaintiffs  seek  compensation  for  the  injury  alleged 
to  have  been  done  to  them  by  the  neglect  of  the  executor  to 
account.  It  matters  not,  therefore,  whether  any  court  of 
the  late  territory,  or  of  this  state,  was  ever  seized  of  the 
Uslamenlana  of  their  ancestor. 

The  judgment  is  certainly  an  interlocutory  one,  from  which  An  interloen- 
no  appeal  lies,  unless  it  works  an  irreparable  injury  ;  that  is  T.y..^!^^ 
to  say,  such  an  iniury,  which,  on  an  appeal  from  the  final  Probates,  order- 

•'  '  J      ^»  ^  rr  ,„g  g  curator  to 

judgment  in  the  cause,  cannot  be  relieved  against  by  this  acooant,  ma^  be 
court.  We  must  presume  that  the  Court  of  Probates  will  ^*ap|LaPfrom 
be  satisfied  with  such  an  account  as  tife  curator   is  able  ^^\  "'^  J°^j^ 

ment  at  may  be 

to  render  under  all  the  circumstances  of  this  case.  If^  rendered,  and 
on  such  an  account  being  rendered,  the  court  proceeds  to  J^  impanbie 

•      •  *        a 

ffive  an  erroneous  iudfifment,  the  path  to -redress  is  clear.  "y«7  ?**  <*>««- 

o  J      p  »  r  fore   cannot    be 

We  are  aware  of  the  diflSculty  attending  the  rendering,  con-  appealed  from. 
testing  and  settling  long  and  intricate  accounts  of  several 
years  standing,  and  of  the  utility  of  avoiding  all  those  diffi- 
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Btfnmv  0nr.  culCie^  when  the  rendition  of  snch  acooants  cannot  be 

mraaiy,  tssr.  legtflly  claimed.    But  the  case  would  be  worse,  if  ibose  who 

xmATSBMKT^  u^  entitled  to  demand  such  accounts  could  be  delayed  bf 

MWR  Aft.     '^  appeal,  especially  in  tlie  western  part  of  the  stale,  until 

their  demands  were  fairly  established  in  this  court,  and  tbe 

case  retnmed  to  the  lower  court  for  the  rendition  of  the 

account.    The  rule  must,  therefore,  be  discharged. 
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PBLICUNA. 

If  the  ncord  has  not  been  filed  on  the  return  day,  the  appellee  may,  on  the 
third  day  thereafter,  if  it  ia  not  filed,  obUin  the  derk^a  certificate  to  thi( 
effect,  and  obtain  execution  of  the  judgment  below ;  or  he  maj  brinf 
np  the  reeord  himaelf,  and  have  the  appeal  dlamlMed. 

But  if  the  appellee  wait  until  the  transcript  be  actuaDy  filed,  althoagh  it 
may  not  be  brought  up  until  after  the  lapse  of  three  judicial  days  from 
the  return  day,  he  cannot  avail  himself  of  any  advantage  resulting  from 
its  not  being  filed  in  due  time. 

A  judgment  of  partition  cannot  be  amended  or  altered  on  an  appeal,  except 
contradictorily  with  all  the  parties  interested,  and  to  the  original  suit 

If  the  appellant  wishes  to  withdraw  his  appeal,  he  must  do  it  on  motion  to 
the  court  a  quo^  before  he  has  the  appellee  cited  in. 

This  is  an  action  of  partition,  instituted  in  the  Probate 
Court,  hj  a  portion  of  the  heirs  of  Margaret  ColemaD, 
deceased,  against  their  co-heirs,  one  of  whom  (Ciiarlee 
Jones)  is  an  absentee,  demanding  a  partition  of  tbe  8aoce»> 
don  of  said  decedent. 

The  probate  judge  decreed  a  partition,  which  was  unsatis- 
factory to  two  of  tbe  heirs,  and  they  appealed.  The  appeal 
bond  was  given  to  John  TntMraOt  and  aUia/t^  without  namiof 
any  other  of  the  heirs  especially. 
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The  appeal  was  granted  the  3d  of  October,  18S6,  and  Rmbbv  num. 
made  returnable  to  the  third  Monday  of  Janaary  fotiowing,  in  J^^f^n^^^  'M^' 
tbe  Supreme  Court.     The  third  Monday  came  on  the  16tb 
day  of  January,  and  the  record  was  not  filed  until  Wednes* 
day,  the  18th.    The  next  day  a  motion  was  made  U>  idismisB 
llie  appeal. 

JSnt^ord  and  Patterg&n,  for  the  appelleea. 

1.  Tbey  contended  that  the  record  was  not  filed  in  time, 
and  the  appeal  should  therefore  be  dismissed. 

2.  The  heirs  and  parties,  appellees,  have  not  all  been 
cited  in  the  appeal,  and  service  is  defective,  as  relates  to 
some  of  the  otbera.  On  this  ground  the  cause  cannot  be 
tried  on  its  merits. 

Boyle  and  JohMon^  contra^  maintained  the  right  of  the 
appellants  to  move  for  a  withdrawal  of  the  appeal,  in  order 
to  have  all  the  parties  cited  in.     Code  of  Practice^  595. 

2.  The  appeal  was  filed  in  time,  being  within  tbne 
jadicial  days  from  the  return  day. 

Martin^  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  partition,  in  which  the  plaintifls  had 
judgment,  and  the  defendants  appealed.   The  dismissal  of  the 
appealed  is  prayed  for,  on  the  grounds  that  the  record  was 
not  brought  up  on  the  return  day,  and  that  all  the  plaintifls 
were  not  made  parties  to  the  appeal.    It  was  made  returnable     If  the  reootd 
on  the  third  Monday  of  January,  being  the  1 6th  day  of  that  gj^d  on^the^ 
month,  and  the  record  was  filed  on  the  following  Wednesday,  *™y  ^y»   *• 
being  the  18th  of  the  same  month.     On  the  19tb,  the  day  on  the  third  d«^ 
following,  the  motion  to  dismiss  was  filed.     The  Code.of  isnot  «ed,'oh. 
Practice,  article  589,  gives  to  the  appellee,  when  the  record  J^fi^^J^ 
has  not  been  brought  up  on  the  return  day,  the  right  of  effect,  and  obtain 
obtaining,  three  days  thereafter,  the  certificate  of  the  clerk,  judgment  beiowl 
that  the  transcript  has  not  been  filed,  or  to  bring  up  the  S^  ^e*^,^^ 
record  himself,  and  obtain  judgment  on  the  dismissal  of  the  himieif,      and 
appeal,  in  the  same  manner  as  if  the  tmnscript  had  been  dimiMed.*^ 
brought  up  by  the  appellant. 
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BMTnur  Dm,      As  the  clerk's  certificate  must  state  that  the  transcript  hoM 

J'^tArway,  inxr,  nof  ^^en  brought  up^  not  that  it  was  not  brought  up  in  due 

TBATXMORA&.  tioie,  it  follows  that  the  appellee  cannot  have  this  certificate 

B0w^  A&.     *^^^  ^b®  transcript  has  been  actually  filed ;  and  as  in  courts 

of  original  jurisdiction,  the  plaintiffs'  right  to  take  judgment 
peUee  wait  antti  by  default,  ou  the  failure  of  the  defendant  to  answer  in  due 
Mtadiy'^Sied,  time,  is  destroyed  by  an  answer  filed  thereafter,  but  before 
^^^^brooi^^  the  right  be  exercised,  it  seems  tofoUow  that  if  the  appellee 
np  until  afta*  wishcs  to  avail  himself  of  the  neglect  of  the  appellant  in 
jadieuir  di^  filing  the  trttnscripton  the  return  day,  he  should  exercise  his 
diT*  he  QUMt  "S**^  inunediately,  and  not  to  wait  until  the  transcript  be 
«vm1  himteif  of  actually  filed.  We  think  the  laches  of  the  appellant,  in  this 
rMoiting^vSm  particular,  were  caused  by  his  posterior  filing  of  the  transcript 
medindiwu!^  ^^  ^^®  ^^^  preceding  that  on  which  the  appellee  sought  to 

avail  himself  of  these  laches. 
oT  pariomi'eui-  As  in  a  judgment  of  partition,  the  judgment  cannot  be 
"^^JterSTwftt  ftin^nded  in  favor  of  either  of  the  parties,  without  being  dis- 
appeii,  eieept  turbed  in  what  concerns  the  others,  it  follows,  that  it 
iHth  all  the  puw  cannot  be  touched  except  contradictorily  with  all  the  rest, 
^ to dwmiKU  th^i'^fore  as  all  the  parties  to  the  judgment  are  not  before  us, 
n^  "ut.  '  it  follows,  we  cannot  inquire  into  its  correctness.  If  the 
lant  wishes  to  appellant  wished  to  avail  himself  of  the  article  695 '  of  the 
jI22,lE  rn'i*]^  Code  of  Practice,  he  should  have  done  so  in  the  Court  of 
It  on  motion  to  Probates.     Nothing  authorizes  us  to  remand  the  case  to 

the  eourt  a  0*0^ 

befora   he  has  that  court  for  further  citation,  as  suggested.     The  appeal, 
dted  in.*^     **  therefore  must  be  dismissed. 


OP  THE  STATB  OP  LOUISIANA.  508 

Sastbiw  Dm. 

BBCOUX'B    Hint 
APHEAL   VftOM  TBB  OOUKT  OF  THZ  FOUKTB  JODIOIAI*  DUTKIOT,  TBI  JUIKIB  ** 

OV    TBS    aiCOND   PftlSIDIMG. 


.   DECOUX'S    HEIRS  V8,    PLANTEVIGNES. 

An  appeal  will  not  be  dismiMed,  becanse  transcript  is  not  filed  on  the 
return  day,  if  it  be  filed  before  the  motion  to  dieoiiea. 

The  appellant  has  a  delay  of  three  judicial  days  after  the,  retnm  day, 
within  which  to  file  the  transcript,  or  obtain  a  prolongation  of  time. 

person  employed  in  the  settlement  of  a  succession,  will  be  allowed  to 
introduce  evidence  in  support  of  a  commission  charged  by  him,  to  show 
that  it  is  usually  allowed  in  such  cases,  because  he  might  show  he  was 
within  the  knowledge  of  his  employers,  a  person  frequently  engaged  in 
~  such  business,  and  that  his  charges  were  such  as  were  usually  allowed 
to  persons  in*  simllkr  circumstances. 

A  procuration,  or  mandate,  is  gratuitous,  unless  there  has  boon  a  contrary 
stipulation.     This  need  not  be  express,  it  may  be  implied. 

The  receipt  of  the  heirs  for  a  balance,  is  evidence  of  an  accoant  rendered, 
and  a  settlement  made.  It  is  evidence  of  the  allowance  of  every  charge 
made  in  the  account,  even  the  commissions  retained. 

The  commiBsion  charged  for  the  settlement  of  a  succession,  may  be  allowed 
in  lieu  of  a  compensation  usually  stipulated  for,  and  paid  for  such  service. 
The  tutor  may  allow  this  commission  on  the  property  of  his  ward. 

If  the  heiis  respectively  received  the  sums  due  them,  from  the  person 
entrusted  with  the  settlement  of  their  ancestor's  succession,  on  an 
account  rendered,  the  balance  retained  by  him,  will  be  presumed  to  be 
on  account  of  his  commissions,  and  as  if  they  were  actually  paid  to  him. 

The  plaintiffs  allege,  that  they  are  the  heirs,  and  legal 
representatives  of  the  widow  Pierre  Decouz,  the  nett  amount 
of  whose  succession,  after  it  had  been  pttrtially  adminis- 
tered by  a  testamentary  executor,  amounted  to  twenty-two 
thousand  one  hundred  and  nineteen  dollars.  That  said 
executor  had  proceeded  to  sell  the  property  of  said  succes- 
sion on  a  credit,  and  was  discharged  after  being  allowed  his 
full  commissions. 
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KAntBs  Divr.  They  further  ebow,  that  they  appoioted  the  defendant 
ihAfUM^  ny.  5y  notarial  act,  their  mandatory,  or  attorney  in  fact,  to  take 
BM«7z%  BBM  charge  of  said  succession,  to  collect  the  debts  for  the  pro- 
perty sold,  and  to  settle  its  affairs,  and  that  he  accepted  the 
procuration. 

They  further  allege,  that  the  defendant  has  failed,  and 
refused  to  render  a  final  account  of  his  trust,  but,  he  retains 
a  balance  in  his  hands  of  one  thousand  one  hundred  and  six 
dollars,  as  his  c(»nniission  on  the  whde  amount  of  the  suc- 
cession, at  the  rate  of  five  per  cent.  They  allege,  the  pro- 
curation which  was  conferred  on  him  and  accepted,  was 
entirely  gratuitous.  They  pray  that  he  be  compelled  to 
render  an  account  and  pay  over  this  balance. 

The  defendant  admitted  his  appointment  to  collect  the  debts 
of  the  succession,  and  to  pay  off  such  as  virere  owing ;  to 
settle  with  the  heirs  and  pay  over  each  one  his  portion,  and 
that  he  retained  for  his' commission  and  trouble  five  percent 
on  the  amount  which  came  into  his  hands ;  that  the  plain- 
tiffs sanctioned  and  approved  his  acts,  by  giving  receipts 
and  acquittances  for  the  portion  of  each  ;  that  his  services 
were  fully  worth  that  amount  retained,  and  which  is  the 
usual  allowance  in  such  cases.  Upon  these  pleadings  and 
issues  the  parties  went  to  trial. 

The  defendant  offered  witnesses  who  had  been  employed 
in  the  parish  to  settle  successions  in  this  way,  to  prove  that 
his  charge  of  five  per  cent,  commission  was  usual  and  cus- 
tomary for  such  services.  The  testimony  was  objected  to,  on 
the  ground,  that  the  power  of  attorney,  under  which  the 
defendant  acted,  did  not  contain  any  stipulation  for  compen- 
sation, but  that  the  procuration  was,  under  the  Code,  a  gra- 
tuitous one,  Slc.  The  court  sustained  the  objections,  and  a 
Ull  of  exceptions  was  taken. 

The  plaintiffs  had  judgment  for  the  sum  claimed,  and  the 
defendant  appealed. 

F.  Jf.  Ogdany  for  the  plaintiffs,  filed  a  motion  on  the  11th 
of  January,  to  dismiss  the  appeal,  because  it  was  made  return* 
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able  by  consent  to  the  first  Monday  (2d  day)  of  January,  and  Eitrsmv  Dm. 
the  transcript  was  not  filed  until  the  6lh  of  the  same  month,  -fg^^flryi  1>S7. 

2.  He  urged  the  affirmance  of  the  judgment,  because  the  bscoux'^  hbtm 
procuration  under  which  the  defendant  acted  was  gratuitous,  fj^ur^rmm, 
and  having  been  accepted,  he  could  not  charge  a  commis- 
sion, or  in* any  other  way  demand  remuneration,  Louisiana 
Code,  2960. 

S.  The  receipts  of  the  plaintiffs  only  go  to  show  the  here-      x 
ditary  portion  each  one  received,  and  do  not  authorize  the 
inference,  that  they  intended  to  allow  a  commission.     It  ' 

was  incumbent  on  the  defendant,  to  have  shown  a  special 
agreement  to  that  effect.  Pothier,  Traiti  des  ObUgatians^  476, 
JVo.  784. 

4.  If  the  receipts  by  the  tutor  of  the  minor  heirsi  showed 
an  agreement  to  allow  a  commission,  it  would  amount  to  a 
donation,  which  the  tutor  had  no  right  to  make.  Louisiana 
Code,  S45. 

5.  The  minor  heirs  have  a  right  either  to  proceed  against 
their  tutor,  or  directly  against  the  person  who  has  obtained 
an  unjust  advantage  over  them.  5  Martin,  JV*.  S.,  655.  9 
Martin,  490. 

Servant  and  SouU,  contra, 

1.  The  defendant  in  this  case,  had  a  right  to  prove  that  it 
is  customary  for  agents,  in  the  parish  of  Point  Coupee,  to 
charge  five  per  cent,  to  their  principals;  and  the  bill  of 
exception  to  refusal  of  the  judge  to  allow  said  proof^  was 
well  taken,  because  the  obligations  of  contracts  extend  not 
only  to  what  is  expressly  stipulated,  but  also  to  every  thing 
that  by  law,  equity,  or  custom,  is  considered  as  incidental  to 
the  particular  contract.     Louisiana  Code,  article  1897. 

2.  The  receipts  given  by  plaintiffs,  are  in  the  nature  of  a 
settlement  of  accounts  ;  they  approved,  tacitly  his  charge, 
by  giving  receipts  for  their  portions ;  and  a  settlement  thus 
agreed  to,  {solde  de  compte,)  cannot  afterwards  be  objected  to. 
Louisiana  Reports,  544. 

S.  By  remaining  silent  so  long,  (fronX'  1825  to  1836,)  the 
approval  of  the  acts  of  Plantevignes,  (that  of  retaining  a 
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Eaitbui  DivT.  commission  being  one  of  them,)  by  plainliflb,  may  fairly  be 

Februmy.  >«37.  presumed.     7  Jtfor/tn,  JV.  S.,  143. 

sBcovz'B  uQM      4.  Thougfa  the  contract  of  mandate  contains  no  stipulation 

jQ^^jrnrwn.  ^^^  salary,  it  may,  in  some  cases,  be  declared  not  gratuitous, 
according  to  circumstances,  the  custom  and  the  profession  of 
the  mandatary.     18  DtiroiUon,  J^'o.  197.     Svrey^  32,  1,  621. 

« 

JlfarltR,  /.  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment,  which  con- 
demns him  to  pay  to  the  friaintiffs  a  sum  of  money,  which 
he  retained  on  a  settlement  with  them,  of  the  succesHon  of 
their  ancestor,  which  had  been  entrusted  to  him.     The 
plaintiffs,  appellees,  contend  the  appeal  ought  to  be  dismissed, 
because  it  was  made  returnable  by  consent,  on  the  first 
Ant  nesi  wiu  ^^^^Y  ^^  January,  which  was  the  second  day  of  the  month, 
not  be  dismiss-  and  the  transcript  was  not  filed  until  the  5th  of  January.    In 
tnnseript  is  not  the  casc  of  Travcrso  et  a1.  vB.  Row  et  al.  antt  500,  which  we 
^irn  (Ut  If^it'be  ^^^^  J"®^  decided,  we  held  (hat  the  appellee  cannot  claim  a 
filed  before  the  dismissal  of  an  appeal,  on  the  ground  of  the  transcript  not 

motion  to   dis-  .       .        .  ^,    ,  ,  ^  i         i       ,  ,     ^ 

miss..  havmg  been  filed  on  the  return  day,  unless  he  does  so  before 

it  be  actually  filed. 

This  is  a  stronger  case.     The  transcript  was  brought  up 
on  the  third  day  after  that  on  which  the  appeal  was  returna- 
ble.    The  appellee,  therefore,  was  not  entitled  to  demand 
from  the  clerk  the  certificate,  on  the  production  of  which, 
Thempeiiant  execution  could  have  issued  from  the  Inferior  Court.     Code 
three^   juSLiai  of  Ptaciice^  589.      Neither  could  he  have  demanded   the 
taro  ds'^^wUhin  •'w'^'^sal  of  the  appeal,  because  article  883  gave  the  whole 
whish  to  file  the  of  the  day .  upon   which  the  transcript  was  filed,  to  the 
tunTproionga.  appellant,  in  order  to  obtain  from  this  court  a  prolongation  cl 

lion  of  time.         .. 

tune. 

In  the  case  of  Ross  V8,  St.  Francis*  Church,  we  held  that 
the  transcript  need  not  be  filed  on  the  return  day,  if  it  be 
not  a  judicial  day,  and  that  the  delay  of  three  daysi,  is  of 
three  judicial  days.  This  court  did  not  sit  on  the  2d  <^ 
January,  jior  on  any  of  the  three  following  days.  The 
appeal,  therefore,  cannot  be  dismissed. 
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On  the  merits,  the  counsel  for  the  appellees  has  urged,       Babtbhh  i>ini. 

Ist.  That  the  power  of  attorney,  under  which  the  defend-  February,  issr. 
ant  acted,  was  a  gratuitous  one,  and  having  accepted  it,  he  dbcoux»s  bews 
could  not  pretend  to  a  remuneration.     LoviHana  Code^  2960.  '^' 

Sd.  The  receipts  offered  by  him,  to  show  that  the  tutors  of 
the  minor  heirs  hod  agreed  to  pay  him  a  commission,  do  not 
go  to  that  extent.  They  receipted  for  the  hereditary  portion 
of  the  heirs  alone,  and  it  was  incumbent  on  the  agent  to 
show  specially,  an  agreement  on  their  part,  to  pay  him  a 
commission.  Poihier^  Traii6  des  ObtigaticnSf  vol.  1,  page  460, 
article  784. 

3d.  If  the  receipts  are  evidence  of  an  agreement  to  allow 
&  commission,  they  are  so  of  a  donation  of  the  minors' 
property,  which  the  law  prohibits.     CwU  Code^  347. 

4th.  A  minor  injured  by  the  act  of  his  tutor,  has  a  remedy 
against  him,  and  also  against  the  person,  he  illegally  avail- 
ing himself  of  such  an  act'.  Leonardos  hUar  vs.  MfandeviUe, 
9  JtfaWtn,  490-8.   BuOer  vs.  His  Creditarsy  5  Martin,  JV.  &, 

The  defendant's  and  apfiellant's  coun^l  has  drawn  our 
attention  to  a  bill  of  exceptions,  to  the  opinion  of  the  court, 
refusing  him  leave  to  introduce  evidence  of  a  charge  of  ' 

eommission,  as  that  made  by  him  being  usually  allowed 
in  the  parish,  to  persons  undertaking  the  settlement  of 
successions. 

2d.  He  has  urged  that  the  receipts  of  the  heirs,  for  the 
balances  coming  to  them   respectively,  is  evidence  of  a  pi^eTTn  ISe 
settlement  of  account,  in  which  the  charge  for  commission  »c"*«>ncnt  of  » 

*^  sacoession,  will 

was  made  and  allowed;  be  allowed  to  in- 

3d,  The  silence  of  the  plaintiff,  (from  1825  to  1836,)  is  a  iT^ll^^rt^^rf 
corroborating  circumstance,  from  which  a  strong  presumption  •.  commission 
arises,  that  the  commission  was,  on  a  settlement  of  account,  to  show  that  it  is 
thought  to  be  due.     7  Mariiny  JV*.  <S.,  143.  IT^^such  (^ms, 

4th.  The  contract  made,  is  from  its  nature  gratuitous,  but  ^/^^t'^diow  h** 
not  eseentiaUy  so.  A  compensation  may  be  legally  stipulated,  ^",  within  the 
expre^y  or  mfUtdly.     18  DwramJtony  Jfo.  197.     Sireyy  32,  u!r^^^eri,°a 

\y    621. 
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EtfTSBv  Oi«T.  It  appears  to  us,  that  the  evidence  offered  by  the  defendant 
February,  1837.  ^^^d  appellant,  ought  to  be  received.  It  was  useful  lo  him, 
B1COI7X*!  BUMS  after  having  shown  that  persons  engaging  in  the  settlement 
rLAjrmisirn.  ^'  successions  charged,  and  were  allowed,  a  commission 
therefor,  he  might  have  shown  that  he  was  in  the  knowledge 
P*™"*  *^!ff*^*'  ^'  ^**  employers,  a  person  usually  engaged  in  such  settle- 
meh  bonoeM,  ment,  and  that  his  charges  were  not  greater  than  those 
Sar^t  were  Duade  by,  and  allowed  to,  persons  in  similar  circumstances ; 
uiaiiU  flowed  ^^^  thence  have  contended,  that  the  persons  who  employed 
to  .penopt  in  him,  knew  that  he  expected  a  compensation,  and  presented 
suneea.  the  allowance  of  the  commission,  as  an  evidence  of  aa 

•r^JSSSf  u  ™P"«<'  promise  to  pay  it. 

mtnitoos,  an-  The  first  proposition  of  the  appellee's  counsel,  has  been 
been  a  eontnij  correctly  answered  by  the  fourth  of  the  appellant's,  that  the 
JJJPJ^^JJ'^^J^*  procuration  is  gratuitous,  unless  there  have  been  a  contrary 
prest,  it  may  be  agreement.     Lowsiana  Code^  2960. .   This  contrary  agree- 

Thereeeiptof  meot  need  not  be  express^  it  may  be  implied. 
biw!" /°t^*  2d.  The  receipt  of  the  heifs  for  a  balance,  is  evidence  of  an 
dence  of  an  ao-  accouut  rendered,  and  a  settlement  made.  It  is  evidence  of 
and  a  letUement  the  allowance  of  every  charge  made  in  such  account.  The 
dJ^'  ^<^"  Ithe  pl&ii^tifis  do  not  contend,  that  the  defendant  neglected  to 
allowance  ^^  charge  himself  with  any  thing  with  which  he  was  chargable. 
made  in  the  ae-  They  only  claim  the  amQunt  of  the  commission  he  has 
eom^ittioM  ^  retained,  on  paying  the  balance  in  his  hands,  on  the  rendi- 
^^         .    tion  of  an  account,  in  which  this  commission  was  necessarily 

the  eommis-    ■  i  »     .  ■  ■ 

sioneharged  for  charged,  as  Ordering  pro  tanto  the  balance  he  owed. 

a  MioeMirimrmaj      ^'  ^^  ^^^  defendant,  when   he  was  requested  by  the 

be  allowed  in  tutors  of  the  plaintiffs,  to  undertake  the  settlement  of  the 

Ilea  of  a  eom-  .  •     .     . 

Dentation  utnai.  succession  of  their  ancestor,  might  have  stipulated  for  the 
id^wfforsudl  compensation  usually  allowed  for  such  a  service,  without 
•enrioe.      The  violating  the  article  of  the  Code  cited,  it  follows  that  the 

tutor  may  allow  "7  ' 

thii  commiasion  tutors,  in  agreeing  to  pay  that  compensation,   made   no 
of  hiiVSdT^'^  donation  to  him^  but  promised  a  quid  pro  gtio,  a  fair  com- 
if  die  heirs  pcnsation. 

respeetiTely  re-  *^ 

ocived  the  snmt      4th.  The  tutor  in  doing  so,  did  no  injury  to  his  minor, 
the  person  en-      Upon  the  whole,  it  appears  to  us,  that  all  the  plaintiflb 
SiWment*  'of  ^^^'^^S  l^^j  ^^^^  ^^cy  received  their  respective  shares  of  the 
their  anceAor's  succession  of  their  ancestor,  a  sum  in  his  hand^  which  is 
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admitted  to  be  no  more  than  the  commission,  which  he  EAsnnir  Dm. 
claims  as  a  compensation  for  bis  services,  and  all  of  them  February,  issr. 
but  one,  having   acknowledged    that  the   sum  by  them        j^^^^T 
respectively  received,  was  the  balance  of  an  account  ren-     ■"»>«.  ^^ 
dered  by  the  defendant,  in  which  this  charge  is  admitted  to        tym. 
have  been  made,  since  it  is  now  claimed  as  having  been  «i«eMion,onMi 

seeount  render* 

then  retained,  it  follows  that  they  are  in  the  same  situation  ed,  the  baianee 
as  they  would  be  if  the  commission  had  been  actually  paid ;  ^i^p^^l^ 
had  it  been,  the  payment  would  be  a  very  strong  presump-  ^^  ^  *>«P"  JJ- 
tion  that  the  plaintiffs  considered  the  defendant  entitled  commissioDs, 
thereto.  t'U"  actuaiij 


paid  to  him. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed,  and  that  judgment  be  given  for  the  defendant  with 
costs,  in  both  courts. 


RELF,    STDIC,   fcC.   V8.    IVES. 

AfPIAL  FAOH  THE   COURT  OV  THB   VOUETH   JUDICIAL  DIfTSICT,   TBB 

JUDGB   or  THB   SBCOND   PRBSIDING. 

Where  the  principal  instracts  hii  agent  and  attorney  at  law,  intrusted  with 
the  enforcement  of  an  execution  against  certain  property,  to  let  the  sale 
take  place  withoat  any  interference  on  his  (principal's)  part,  and  the  attor- 
ney bids  it  in  on  his  own  account,  for  a  sum  less  than  the  debt,  he  is  not 
liable  for  any  loss  sustained  by  the  principal,  or  for  a  yiolation  of  his 
trust. 

This  is  an  action  instituted  by  Richard  Relf,  sole  syndic 
of  Kenner  &  Co.,  against  Thomas  E.  Ives,  counsellor  and 
attorney  at  law,  to  render  him  liable,  and  have  a  sale  to  him 
rescinded,  of  certain  property  mortgaged  to  Kenner  &  Co., 


■Tm>ic,  bio. 

lit. 


510  CASES  IN  THE  SUPREME  COURT 

EAvnmv  Dirr.  which  he  bid  in  on  his  private  account,  whilst,  as  is  alleged, 
f^Bbmanf,  1837.  jje  was  acting  as  the  plaintiff's  agent  and  attorney  at  Taw. 

The  defendant   pleaded  a  general  denial,   and   averred 

that  his  authority  to  bid  for  the  plaintiffs,  had  been  revoked 

iTn.         5y  letter,  and  that  he  was  at  liberty  to  act  for  himself.-    He 

sets  out  specially  the  circumstances  and  facts  under  which 

the  transaction  took  place. 

The  pleadings  and  evidence  of  the  ease  are  stated  in 
detail,  in  the  opinion  of  judge  Bullard. 

The  defendant  had  judgment,  from  which  the  plaintiff 
appealed. 

heiy  m  prapriA  penmUtj  argued  the  case  €9  fmtt  for  the 
appellee. 

Btdlardf  /.,  delivered  the  opinion  of  the  couvt. 

The  plaintiff,  as  sole  syndic  of  the  creditors  of  Eenner  & 
Co.,  represents  in  his  petition,  that  the  defendant  was  em- 
ployed as  attorney  and  counsellor  at  law,  to  sue  for,  and 
recover  a  debt  due  to  thai  estate,  which  was  secured  by 
mortgage  on  a  tract  of  land  in  the  parish  of  Iberville,  which 
had  passed  into  the  hands  of  third  persons ;  (hat  he  ob- 
tained a  final  judgment,  but  was  restricted  in  the  execution 
of  it  to  the  seizure  and  sale  of  the  mortgaged  premises,  the 
original  debtors  having  become  insolvent,  and  that  the  land 
was  seiaed  and  offered  for  sale,  but  not  bringing  two  thirds 
of  its  appraised  value,  which  was  twelve  thousand  dollars, 
was  advertised  a  second  time  for  sale  at  twelve  months  credit, 
when  it  was  purchased  by  the  defendant  for  two  thousand 
dollars,  who  gave  a  twelve  months'  bond.  The  plaintiff 
alleges  that  the  defendant,  after  the  rendition  of  the  judg^ 
ment,  continued  to  act  as  the  counsel  of  the  syndics,  and  by 
letter  asked  from  them  an  authority  to  purchase  the  land  on 
their  account,  and  that  in  reply,  the  plaintiff,  as  one  of  the 
syndics,  did  authorize  him  to  bid  for  them  to  the  amount  of 
^vea,  th(|usand  five  hundred  dollars.  He  alleges  that  the, 
*^c[ci^^an(..  did^^^ake  upon  himself  that  agency,  and  stated  to 
.    several  persons^^h^fore  the  day  fixed  for  the  sale,  that  the 
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land  would  not  be  sold  for  less  than  seyen  thousand  five  hun-  EASTEmir  Dm. 
dred  dollars,  and  that  accordingly,  he  bid  that  amount  for  Feifmarsf,  i837. 
them ;  but  it  not  being  two  thirds  of  the  appraisement  no  sale 
took  place.  He  further  alleges,  that  when  the  land  was 
advertised  for  sale  on  a  credit  of  twelve  months,  the  defend- 
ant wrote  to  him  to  be  informed,  what  amount  he  would 
authorize  to  be  bid,  stating  at  the  same  time,  that  he  beUeved 
the  property  would  sell  for  a  sufficient  amount  to  pay  the. 
judgment  and  costs,  and  that  Mr.  Ives  was  informed  in  reply, 
that  the  syndics  would  not  make  any  bid  for  the  property, 
which  course  they  the  more  readily  adopted,  as  it  was  the 
defendants  opinion  that  the  property  would  sell  for  enough 
to  pay  the  judgment.  He  further  avers;  that  the  defendant 
failed  to  inform  the  persons  to  whom  he  had  communicated 
his  former  authority,  to  bid  for  the  land,  that  it  had  been 
withdrawn ;  but  well  knowing  that  the  syndics  confided  in 
him,  as  their  attorney  and  agent,  to  attend  the  sale,  in 
violation  of  the  trust' and  confidence  reposed  in  him,  he  him- 
self became  the  purchaser,  when  no  other  bidders  were 
present,  although  it  was  in  his  power  to  have  the  sale  post- 
poned, which  took  place  on  the  land  itself,  instead  of  being 
in  the  town  of  Plaquemine,  where  the  first  exposure  had 
taken  place.  The  petition  concludes  with  a  prayer,  that 
the  sale  of  the  land  may  be  rescinded,  and  that  it  be  sold  at 
twelve  months'  credit,  for  the  benefit  of  the  creditors  of 
Kenner  &  Co.,  or  that  the  defendant  be  adjudged  to  pay 
in  damages,  the  sum  of  nine  thousand  dollars,  the  value  of 
the  land. 

The  defendant,  in,  his  answer,  admits  that  he  purchased 
the  tract  of  land  on  his  own  account ;  and  he  denies*  that  he 
was,  at  the  time  of  the  sale,  either  the  attorney  at  law  or 
the  agent  of  the  syndics  of  Kenner  &  Co.,  or  that  he  had 
any  authority  or  power  to  bid  for  them,  or  to  bind  or  obligate 
them  by  any  bid  which  he  might  have  made  on  their 
account ;  that  on  the  contrary,  he  lyas  instructed  to  let  jhe 
sale  proceed,  without  any  interference  on 
syndics.  He  further  avers,  that  after  he 
instructions,  he  wrote  to  the  syndics,  inl 
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EuTEJUi  Din,  he  feared  the  property  would  be  sacrificed,  unless   they 
Febmanf,  38.S7.  authorized  him  to  bid  for  them,  and  urging  them  to  give 
RiLP,        him  authority,  and  that  real  property  was  much  depreciated 
""*^  **^     in  value,  but  that  he  received  no  authorization. 

The  trial  in  the  court  below,  resulted  in  a  judgment  in 
favor  of  the  defendant,  from  which  the  plaintiff  has  appealed. 
^  But  neither  he,  nor  his  numerous  counsel,  who  figure  in  the 
record,  have  thought  proper  to  favor  this  court  with  any 
arguments,  either  oral  or  written,  or  any  reference  to  legal 
authorities,  upon  which  they  rely  for  a  reversal  of  the 
judgment. 

The  evidence  in  the  record  shows,  that  the  defendant,  as 
the  attorney  at  law  of  the  syndics,  obtained  a  final  judgment 
'  against  Adams,  apd  that  the  land  in  question  was  seized  to 
satisfy  that  judgment.  It  was  first  exposed  for  sale  on  the 
8th  of  December,  1834.  On  that  occasion  the  defendant, 
under  the  express  authority  of  the  syndics,  bid  seven 
thousand  five  hundred  dollars,  but  the  appraisement  amount- 
ing to  twelve  thousand  dollars,  no  sale  took  place ;  and  it 
was  advertised  again  for  sale  on  the  26th  of  the  same  month, 
at  twelve  months'  credit  On  the  day  previous  to  the  first 
exposure,  Mr.  Ives  wrote  to  thid  plaintiff,  that  there  would 
be  no  sale,  as  no  one  would  push  the  property  to  his  limit  oS 
seven  thousand  five  hundred  dollars,  and  that  of  course  the 
property  would  be  re-advertised  for  sale  in  about  fifteen  days. 
**  In  the  meantime,"  he  adds,  ^^Mr.  Saul  will  doubtless  ar- 
rive, and  join  you  in  a  letter  to  me  of  instructions  as  to  the 
sale  under  twelve  months'  bond.  Of  course,  no  bond  will 
be  required,  if  you,  as  plaintiffs  and  syndics,  become  the  pur- 
chasers. I  do  not  know  what  the  property  will  bring*  at 
twelve  months.  That  species  of  property  is  at  present  much 
depreciated.  It  oughty  however,  to  bring  the  amount  of  the 
judgment  and  costs,  and  it  would  be  a  great  sacrifice  to  sell 
it  lower.''  Again,  on  the  9th  of  December,  the  day  after  the 
first  exposure,  he  wrote  to  -  the  plaintiff,  informing  him  that 
no  sale  had  been  effected,  and  that  the  land  was  to  be  oflfer^ 
again  on  the  26th  of  the  same  month.  In  that  letter  be 
says,  **  Please  address  me  an  authority  io  bid  to  the  amount 
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of  judgment  and  costs,  or  to  such  amount  as  you  shall  see  Eabtisk  Dist. 
proper.     Mr.  Saul  will  no  doubt  arrive  in  time  to  concur  with  February,  issz. 
you  in  the  act.     It  may  be  by  simple  letter.     Please  address        ^^^^ 
me  at  Donaldsonville,  by  mail.     The  sale  is  to  be  made  on     btwmc,  &c. 
the  land.     /  hope  to  be  able  to  sell  it  for  amount  of  debt  and         iyss. 
costs."     On  the  20th,   the   plaintiff  'wrote  to   Mr.    Ives, 
acknowledging  the  receipt  of  his  letter  of  the  7th,  which  he 
had  communicated  to  Mr.  Saul,  at  whose  suggestion  they 
had  consulted  their  counsel,  Mr.   Eustis,  who  thought  it 
doubtful  whether  they,  (the  syndics)  in  case  of  their  purchas- 
ing in  the  land,  and  any  lossshould  be  experienced  in  a  subse- 
quent sale  by  them,  would  not  make  themselves  responsible, 
personally.     ^^  Under  this  advice,"  he  continued,  **  we  have 
concluded  to  let  the  sale  take  place,  witlwut  any  mterferenee 
on  our  party  to  which  determination  we  have  come,  more 
readily,  from  the  hope  you  lead  us  to  entertain,  that  the 
property  will  sell  for  the  amount  of  the  debt  and  costs." 

At  the  date  of  this  letter,  the  plaintiff  was  informed  that 
the  sale  was  to  take  place  on  the  land,  and  not  in  town,  of 
which  he  now  complains ;  that  property  of  that  kind  was 
greatly  depreciated  in  value,  and  that  it  was  doubtful  how 
much  it  would  bring,  though  the  defendant  hoped  it  might 
be  sold  for  enough  to  satisfy  the  judgment,  a  hope  evidently 
coupled  with  a  confident  expectation  that  he  would  still  be  ppj^J^^     *"! 
authorized  to  appear  as  a  bidder  at  the  sale  for  the  syndics ;  straets  his  agent 
and  yet,  all  authority,  all  control  over  the  sale,  all  discretion,  law,     intrusted 
was  revoked,  and  the  determination  of  the  syndics  distinctly  ^^^t  of  Tnexe^ 
announced  that  the  sale  should  take  place  without  any  ^^^    against 

-  ,     .  ,  .      "^  ,  .  ,      .         certain  property, 

mterferenee  on  their  part.  In  coming  to  this  resolution,  to  let  the  safe 
they  had  been  influenced,  not  by  the  suggestions  of  the  out^Dy^TterferT 
defendant,  but,  contrary  to  his  reiterated  solicitations,  by  the  f"^^.  ?,  ^  **" 
advice  of  other  counsel,  and  from  an  apprehension  that  they  part,  and  the  at- 
might  make  themselves  ultimately  responsible  to  the  ere-  on^hfs  ovn  m> 
ditors.  It  appears  to  us,  as  it  did  to  the  court  below,  that  J^^,"*^*  "^ 
after  receiving  this  letter  the  defendant  was  released  from  all  <iei>t,  he  is  not 
professional  responsibility  to  the  plaintiff,  and  that  he  could  loss  sastainedbj 
not  have  interfered  without  incurring  personal  liability.  All  forrviouSonof 
authority  whatever  was  expressly  withdrawn.     Throughout  *»"  trust 

65 
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EAmmv  Dirr.  the  whole  business  the  defendant  appearsto  us,  to  have  acted 
February,  1837.  with  Strict  regard  to  his  professional  duties,  and  with  even 
Biu  *^  an  anxious  solicitude  for  the  interests  of  the  plaintiff.  It 
could  not  fairiy  be  expected  that  the  defendant  should  incur 
any  personal  liability,  by  assuming  to  act  for  the  syndicB 
contrary  to  their  instructions,  when  the  syndics  had  given 
those  very  instructions,  in  order  to  avoid  such  responsibility 
themselves. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BELL  vs.  Williams's  administrator. 


APPKAL   FROM   TBB   COVftT  OP  THB   THIRD  JUDICIAL    DISTRICT,  TBI  3VWi* 

THIRBOP  PRBflDIHO. 

If  the  record  does  not  contain  the  proceedings  of  the  Supreme  Cooiti 
had  on  a  previous  appeal  whon  the  case  was  remanded,  the  appeal  need 
not  be  dismissed,  as  these  proceedings  can  be  read  from  the  minatM  of 
the  court. 

When  a  cause  is  remanded  for  new  proceedings,  the  plaintiff  ctnoothiTfl 
the  note  sued  on,  protested,  to  show  evidence  of  a  demand  wliiehdi<l  not 
previously  exist,  and  amend  his  petition  so  as  to  avail  himself  of  thii 
circumstance. 

No  cause  of  action,  accruing  after  the  inception  of  the  suit,  can  be  Mt 
out  in  an  amendment  of  the  pleadings. 

This  is  an  action  on  a  promissory  note  .for  one  tbouAod 
five  hundred  dollars,  executed  by.  James  Williams,  deceased. 
The  suit  was  instituted  in  1829,  in  his  lifetime.  A  demami 
and  failure  to  pay  is  alleged,  and  judgment  prayed  for  the 
amount  due  on  the  note. 
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The  defendant  denied  his  liability  under  the  note,  because  Eavtibv  Dm. 
it  was  given  to  take  up  a  certain  draft,  which,  in  fact,  had  ^cbruanf,  i857. 
been  settled.  bkll 

In  1832  this  case  was  remanded  from  the  Supreme  ^^•^^. 
Court,  for  a  new  trial.  3  Louisiana  ReporU^  447.  After  its  hwhiimtbato*. 
return,  the  plaintiff  had  the  note  sued  on,  protested,  in  order 
to  show  a  demand,  and  presented  an  amended  petition  to 
avail  himself  of  this  circqmstance  on  the  second  trial.  This 
was  objected  to  by  the  adverse  counsel,  as  changing  the 
substance  of  the  demand,  but  the  amendment  was  admitted 
by  the  court,  and  a  bill  of  exceptions  taken  to  its  opinion. 

The  case  was  finally  submitted  to  a  jury,  under  instructions    • 
from  the  court,  who  returned  a  verdict  for  the  plaintiff. 
From  judgment  rendered  thereon  the  defendant  appealed. 

Randall  and  Bradford^  for  the  plaintiff. 

1.  It  appears  from  the  record,  that  all  the  documents  and 
papers  in  the  court  below,  and  none  of  the  proceedings  had, 
or  opinion  of  the  Supreme  Court  on  a  former  appeal,  remand- 
ing said  suit  for  further  proceedings,  have  been  sent  up  to 
this  court,  and  that,  therefore,  the  present  appeal  must  be 
dismissed. 

2.  That  there  is  no  error  in  the  judgment  or  opinion 
of  the  court  below,  and  that  said  judgment  ought  to  be 
affirmed. 

3.  That  ten  per  cent,  damages  ought  to  be  allowed  the  ap- 
pellees, on  account  of  the  loss  they  have  suffeied,  by  reason 
of  this  frivolous  appeal,  and  the  delay  consequent  thereupon. 

Bayk  and  Johnson^  contra. 

Jlfor/tn,  /.,  delivered  the  opinion  of  the  court 

The  appellee  prays  the  dismissal  of  the  appeal,  on  the 
ground  '*  that  all  the  records  in  the  court  below,  and  none 
of  the  proceedingR  had,  or  opinion  of  the  Supreme  Court  on 
a  former  appeal,  remanding  said  suit  for  further  proceedings, 
have  been  sent  up  to  this  court,"  tic. 
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Eimur  DitT.  The  clerk's  certificate  attests,  that  the  transcript  coDtalns 
February,  1837.  ^  copy  of  all  the  proceedings  had  in  the  case.  There  is  a 
BRLL  statement  of  facts  agreed  on  by  the  parties.  It  is  true  the 
wiLuufs'  transcript  contains  no  copy  of  the  proceedings  of  this  court 
ABxiHinKATOR.  qq  a  formcr  appeal.  If  recourse  is  to  be  had  to  these  pro- 
does  not  eonuin  ceedings,  they  may  be  read  from  our  minutes.  The  appeal, 
the  proceedings  therefore,  ouirht  not  to  be  dismissed. 

of  the  Supreme  '       ^ 

Court,  had  on  a  On  the  retum  of  this  case  to  the  District  Court,  the 
when^the^^ae  plaintiff  being  without  evidence  of  a  demand  at  the  place 
tbT*  'D«!i'n&^  designated  in  the  note,  procured  it  to  be  protested,  and  ol>- 
notbedUmiMed,  tained  leave  to  file  an  amended  petition,  stating  the  demand 
ings^cMTbe  read  And  protest  made,  since  the  retum  of  the  record  to  the  Dis- 
o7the^S^"^*'  ^"^^  Court  The  filing  of  this  amended  petition  was  objected 
When  a  cause  to,  ou  the  ground  that  it  altered  the  substance  of  the  demand, 
new  ""proceed-  by  making  it  different  from  the  one  originally  broughL  Cade 
trfia^^hal!^  of  Practice,  419.  The  objection  was  overruled,  and  a  bill 
the  note  sued  on  of  exceptions  taken. 

S[ow  evidence  It  appears  to  US  that  the  District  Court  erred.  The  suit 
which  did™  m)t  was  brought  on  a  cause  of  action  necessarily  stated  to  have 
previously  exist,  occurrcd  before  the  inception  of  the  suit.     The  amended 

and   amend   his         ,  .  .....  -     - 

petition,  so  as  to  petition  States  a  cause,  originating  since  the  return  of  the 

Sfs"  ^'"^^^  record  from  this  to  the  District  Court. 

^^'  r     On  the  merits  the  plaintiff  has  not  made  out  his  case. 

No  eanse   of  ^ 

action,  accruing 

tion'^of  *he*jw^  It  '8>  therefore,  ordered,  adjudged  and  decreed,  that  the 
canbesetoutii  j„jgnfjentof  the  District  Court  be  annulled,  avoided  and 

an    amendment  •^      ^ 

of  the  pleadings,  reversed,  and  that  there  be  judgment  for  the  defendant, 

in  case  of  a  nonriwt^  with  costs  in  both  courts. 


OP  THE  STAtE  OP  LOUISIANA. 


617 


M'MILLEN   V8.    GIBSON   ET   AL. 

APPEAL   FROM  TBB   FAKIIH   COUAT   FOE  TBI  PAAX8H   AND   CITY   OF 

NBW-OELBAN8. 

An  intorrention  is,  according  to  the  Code  of  Practibe,  a  separate  demand, 
and  consequently,  the  trial  between  the  original  parties  can  be  properly 
gone  into  without  it,  or  waiting  for  it. 

Where  a  motion  to  dissoWe  an  injunction  is  oyermled  beTore  a  trial  on 
the  merits,  tl|e  judgment  sustaining  the  injunction,  is  only  interlocutory, 
and  does  not  release  the  surety.  It  may  be  dissolved  on  the  final  trial, 
as  having  been  wrongfully  obtained,  and  the  surety  condemned  to  pay 
damages. 

But  a  surety  in  an  injunction  will  not  be  decreed  to  pay  damages  on  its 
dissolution,  for  an  instalment  of  the  debt,  which  becomes  due  after  the 
injunction  is  granted. 

The  act  ef  1831,  giving  damages  on  the  dissolution  of  injunctions,  is 
considered  to  be  one  of  great  severity,  which  will  be  strictly  and 
rigorously  construed  by  the  court. 

In  1834  the  plaintiff  obtained  an  order  of  seizure  and  sale, 
against  a  printing  press,  of  the  defendant  Gibson,  for  an  in- 
stalment of  the  purchase  money  then  due,  amounting  to  one 
thousand  four  hundred  dollars.  The  defendant  obtained,  an 
injunction  against  these  proceedings,  and  gave  James  H. 
Caldwell  as  his  surety  in  the  injunction  bond.  Notice  was 
given,  and  a  rule  taken  immediately  after,  to  show  cause 
why  the  injunction  should  not  be  dissolved.  On  hearing 
the  motion,  the  parish  judge  rendered  an  interlocutory  judg- 
ment, overruling  it 

In  the  meantime,  P.  K.  Wagner  intervened  in  the  suit, 
claiming  also  to  be  a  creditor  of  the  defendant,  on  account  of 
the  printing  press.  The  plaintiff  answered,  and  denied  his 
claim  or  right  to  interfere  in  the  suit  Another  instalment 
becoming  due,  of  one  thousand  four  hundred  dollars,  since 
the  suing  out  the  injunction,  it  was  annexed  to  this  suit  in 
the  answer  of  the  original  plaintiff. 


Eastibv  Dist. 

Feffhuxry^  1837. 

x*xiLLnr 

Of. 
eiBSOX  IT  AL. 
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EtffiBM  DiiT.      On    a   final  bearing  of  the  case,  the  injunction  was 
^^^^f"^"^*  ^^37.  dissolved,  with  damages,  and  the  order  of  seizure  »and  sale 

allowed  to  proceed.  The  judgment  of  the  Parish  Court 
condemned  the  principal  and  surely  in  the  injunction  bond, 
jointly  and  severally,  to  pay  ten  per  cent,  damages,  on  one 
thousand  four  hundred  dollars,  which  was  enjoined  originally, 
and  the  same  amount,  being  an  instalment  of  one  thousand 
four  hundred  dollars,  which  became  due  during  the  pending 
of  the  injunction  suit  The  defendants  appealed.  The 
surety  prosecutes  the  appeal  alone  in  the  Supreme  Court 


iWt  for  the  plaintifi. 

Sterretti  ccntrOf  contended,  that  judgment  having  been  once 
rendered  in  favor  of  the  plaintiff  in  the  injunction,  sustaining 
it,  it  could  not  be  afterwards  dissolved,  to  the  detriment  of  the 
surety. 

S»  The  surety  was  released  by  the  judgment  sustaining 
the  injunction,  and  he  could  not  afterwards  be  made  liable. 

BuUardy  /.,  delivered  the  opinion  of  the  court 

The  surety  on  an  injunction  bond  prosecutes  the  present 
appeal,  in  order  to  procure  the  reversal  of  a  judgment  by 
which  he  was  condemned  m  soUdo  with  his  principal,  to  pay 
interest  and  damages  on  the  dissolution  of  the  injunction. 
The  principal  has  not  appealed,  and  consequently,  we  can 
inquire  into  the  correctness  of  the  proceedings  and  judgment 
only  so  far  as  the  surety  is  affected. 
An  interrcii-      His  counsel  Contends,  that  the  court  erred  in  forcing  the 
^%o'&iro^;  defendant  into  a  trial  without  Wagner,  who  was  a  party.' 
JLjite^^^'delJ  Wagner  had  intervened  in  opposition,  setting  up  a  claim  to 
mind,  and  con-  the  property  seized.    This,  according  to  the  Code  of  Plrac- 
triaTbetveenthe  tico,  must  be  Considered  as  a  separate  demand,  and,  con- 
Stt^^propSfy  sequently,  the  trial  between  the  original  parties  was  property 
gone  into  with-  gone  into.    Ar^ide  S98. 

oat  itt  or  waitinr 

for  it  It  is  further  insisted,  that  the  injunction  having  been  once 

sustained  by  a  judgment  of  the  court,  the  surety  was-  released 


OF  THE  STATE  OF  LOUISIANA.  619 

from  his  respoDsibility,  and  that  it  could  not,  afterwards,  be  EAsmRir  Dibt. 
dissolved  to  bis  detriment.  Febmcry,  mr. 

It  appears,  that  by  an  interlocutory  decree  of  the  court,      x^millbv 
rendered  on  a  motion  to  dissolve  the  injuction  before  trial,   oibmv'ktak. 
upon  the  merits,  the  same  was  maintained,  and  the  motion     where  a  mo- 
overruled  :  and   upon  the  final  trial,  the  court  being  of  ^^.  *P  diMoive 

^  ^  '  o  an  injunotiOD  is 

opinion,  that  the  injunction  had  been  wrongfully  obtain-  oTemiied  before 
ed,  it  was  dissolved,  and  the  appellant  condemned  to  pay  merits,  the judg! 
damages  and  interest.  We  are  of  opinion,  that  the  first  Se?nJ!llS!>n"S 
judgment  was  not  a  definitive  one,  upon  the  question  odIj  interioea- 
whether  the  injunction  had  been  properly  granted.  Its  only  Do7're£»e  £e 
efiect  was  to  maintain  the  injunction  in  force  until  the  final  b^dwsoiTcdTSi 
trial,  and  that  the  surety  was  not  thereby  released.  the  final  trial  as 

At  the  time  the  order  of  seizure  and  sale  was  taken  out,  wronffuiiy  ob^ 
and  the  injunction  was  granted,  only  one  thousand  four  ^JJ^c^deraJat 
hundred  dollars  was  due  to  the  plaintiff.     Another  instal-  ed  to  pay  dama- 
ment  fell  due,  pending  the  suit,  and  the  appellant  was  con-    Bat  a  surety 
demned  to  pay  damages  and  interest  on  both.     The  statute  wiirno?te**dei 
of  1831  authorizes  a  judgment  against  the  principal  and  his  <^ed  to  pay  da- 
surety  for  damages,  at  the  rate  of  twenty  per  cent.,  and  disaoiution,  for 
interest  at  ten,  on  the  judgment.     Now,  the  only  sum  due  at  Jhe'debvwW^ 
the  time  the  order  was  given,  which  is  the  only  judgment  in  becomes      due 
the  case  which  preceded  the  injunction,  was  one  thousand  dlon  is  granted, 
four  hundred  dollars,  and  although  it  may  be  true  that  the 
seizing  creditors  had  a  right  to  have  the  property  sold  on 
such  terms  of  credit  as  to  meet  the  payment  not  yet  due,  it 
appears  to  us,  that  he  had  a  right  to  make  in  money  out  of 
it,  only  the  amount  already  due.     The  sale  might  have  been 
stopped,  and  the  property  released,  on  paying  that  a,mount. 
The  judgment  was  not  for  the  whole  amount  of  the  price  of  issi,  giving  da- 
the  printing  press ;  and  we  are  of  opinion  that  the  obligation  S^iati^ofbH 
of  the  surety  did  not  become  more  onerous  pendinfir  the  suit,  junctions,  is oon- 

•^  r  D  »  sidereal  to  be  one 

in  consequence  of  other  instalments  falling  due.     The  act  of ^p^t  seventy , 
of  18S1  is  so  extremely  severe,  that  it  has  always  received  JJrf^j^'"  ^ 
from  this  court  a  rigorous  construction.     We  are,  therefore,  "***I5''"'7  ^ 
of  opinion^  that  the  damages  and  interest  should  have  beep  court 
calculated  solely  on  the  sum  of  one  thousand  four- hundred 
dollars. 


5tO  CASES  IN  THE  SUPREME  COURT 

EACTnoi  Dm.  It  i8|  therefore,  ordered,  adjudged  and  decreed,  thai  the 
Fthrmvy^  tiST.  judgment  of  the  Parish  Court,  so  far  as  it  relates  to  the  surety 
pumv  of  James  H.  Caldwell,  be  amiulled,  avoided  and  reversed, 
aod  proceeding  to  give  such  judgment,  as  in  our  opinion, 
should  have  been  rendered  below,  it  is  further  adjudged 
aod  decreed,  that  the  plaintiff  recover  of  the  surety,  James  H. 
Caldwell,  in  ioUdo  with  John  Gibson,  the  sum  of  two 
hundred  and  eighty  dollars  damages,  and  interest  at  the  rale 
of  ten  per  cent,  on  one  thousand  four  hundred  dollars,  from 
the  tSd  day  of  June,  18S4,  and  that  the  appellee  pay  the 
costs  of  this  appeal. 


PERRON    vs.   MAILLAir. 

APFSAL   FKOM  THI  OOUET  OV  TBB   FOVETH   JUDICIAL  OISTmiCT,  THE 

JODOI   or  THI   HOOND   PBBSIDIlfO. 

The  sheriff'!  deed  ezecated  end  duly  recorded  in  the  clerk's  office  from 
whence  Uie  execution  issued,  is  full  proof  of  what  it  contains^  in  til  the 
courts  of  the  state,  in  the  same  as  a  notarial  act' 

But  if  a  sheriff's  deed  imports  a  special  mortgage  to  secure  the  payment  of 
the  price  stipulated  in  it,  it  must  be  recorded  in  the  mortgage  office  of 
the  parish  where  the  property  is  situated,  to  ha^e  that  effect  against  aU 
persons. 

So,  in  a  petitory  action,  to  recover  property  purchased  at  sheriff's  sale,  the 
sheriff's  deed,  registered  in  the  clerk's  office,  is  of  such  authenticity  as 
authoriies  it  to  be  read  in  eyidence,  without  further  proof  of  its  ezeoatien 
or  publicity. 

This  is  a  petitory  action,  in  which  the  plaintiff  seeks  to 
recover  from  the  defendant,  a  tract  of  land  on  the  Mississippi, 
in  virtue  of  a  sheriff's  sale.  The  defendant  holds  the  land 
in  controversy  by  a  regular  sale  and  purchase  by  authentic 
act,  subsequent  to  the  sale  to  the  plaintiff  by  the  sheriff. 


ImXwtmtMiWt 
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On  the  trial  the  plaintiff  offered  the  sheriff's  deed  as  EinriRK  Dist. 
evidence  of  his  title,  which  being  opposed  and  rejected  by  the  ^g^rway  i»37. 
court,  from  a  judgment  rendered  against  him,  he  appealed. 

Labauoey  for  the  plaintiff  argued  the  case  ex  parte. 

1st.  The  court  below  erred  in  rejecting  the  sheriff's  deed, 
offered  in  evidence  by  the  plaintiff.  This  deed  should  have 
been  received  and  admitted  in  evidence,  and  the  question 
whether  it  was  a  good  title  against  the  defendant,  would 
have  been  examined  and  decided  on  the  merits,  after  both 
parties  had  produced  all  their  titles ;  but  the  plaintiff  and 
appellant  contends,  that  there  is  no  law  compelling  a  pur- 
chaser, for  cash  at  sheriff's  sale,  to  record  his  deed  in  any 
parish  judge's  office. 

Sd.  The  judgment  of  the  court  should  have  been  one  of 
non-suit,  the  court  having  erroneously  rejected  the  sheriffls 
deed,  the  plaintiff  could  no  longer,  admitting  it  was  neces- 
sary, show  that  the  same  had  been  duly  recorded  in  the 
parish  judge's  office ;  had  the  court  received  the  deed,  the 
plaintiff  might  afterwards  show  it  was  recorded.  No  law 
compels  a  party  to  make  out  his  case  at  once,  nor  is  there 
any  manner  described  by  law,  by  which  evidence  should  be 
introduced  ;  all  that  the  court  has  to  see  is,  that  the  evidence 
should  be  admissible  and  legal  when  offered,  and  whether  it 
makes  out  the  case  that  is  to  be  decided,  after  receiving  the 
evidence  of  both  parties. 

Sd.  The  judgment  rendered  below  should  be  here  reversed, 
the  case  remanded  for  a  new  trial,  with  instruction  (o  the 
judge  not  to  reject  the  sheriff's  deed. 

BuUardf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  case  sues  to  recover  a  tract  of  land,  in: 
the  possession  of  the  defendant,  of  three  arpents,  front  on  the 
Mississippi,  in  the  parish  of  West  Baton  Rouge.  He  claims 
title  under  a  sale  to  him  by  T.  6.  Morgan,  who,  he  alleges, 
acquired  it  by  purchase  from  Maximilian  Leblanc,  by  whom 
it  had  been  purchased,-  on  the  21st  January,  1828,  at  a 
sheriff's  sale,  in  the  suit  of  Leblanc  vs.  Firmin  Guidry,  the 

66 
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Eavrvit  DifT.  tract  of  land  having  been  sold  as  the  property  of  Baptiste 
Fefrmary,  1837.  Quidry,  the  surety,  in  a  twelve  months'  bond. 

„,m„,  The  defendant  sets  up  title  under  a  sale  of  BapUsie 

'"'•  Guidry,  by  authentic  act,  passed  before  the  judge  of  the 

parish  of  West  Baton  Rouge,  on  the  22d  November,  1834. 

During  the  progress  of  the  trial  the  plaintiff  offered  in 
evidence,  the  act  of  sale  executed  by  the  sheriff,  of  the  land 
in  controversy.  Its  admission  was  objected  to,  on  the  ground 
that  it  had  not  been  recorded  in  the  office  of  the  parish  judge 
of  West  Baton  Rouge,  and  that  objection  having  been 
sustained  by  the  court,  and  the  deed  rejected  as  evidence, 
the  plaintiff  took  a  bill  of  exceptions,  to  which  the  sheriff's 
deed  is  annexed,  and  a  copy  is  before  us  in  the  record. 

The  sheriff's  deed  appears  to  be  in  the  usual  form,  mod 
there  is  endorsed  upon  it  a  certificate  of  the  clerk,  that  it  had 
been  duly  recorded  in  his  office,  within  the  ten  days  next 
following  its  date. 

The  only  question,  therefore,  'Which  this  bill  of  exceptions 
presents  for  our  consideration  is,  whether  the  deed  was 
deed  ^  exMuted  admissible  in  evidence  without  proof,  that  it  had  also  been 
and  dai J  record-  recorded  iu  the  office  of  the  parish  judge. 

ed  in  the  clerk's  .  "^  jo 

office,  from  The  Code  of  Practice  requires  that  the  sheriff  shall, 
^(JITiwaedftl  withiu  ten  days  at  furthest,  deliver  to  the  clerk  of  the  court 
full    proof    of  the  original  of  the  act  of  sale  which  he  has  passed  to  the 

what  It  contains  »  ,  ,         .      .        ,  i.    ,         ,     . 

iniftii  the  courts  purchaser,  and  makes  it  the  duty  of  the  clerk  to  record  the 
Sie  sam^^  'a  ^^^  literally  in  a  record  book,  to  be  kept  by  him  for  that 
"°Bu?\f*^shc-  P^^^P^^®®*  ^^^  ^^  endorse  on  the  original  his  certificate  of  the 
riff's  deed  im-  registry.  **  This  act  thus  recorded  and  delivered  to  the 
nu>i44«'^^*^  purchasers,  shall  be  held  as  full  proof  of  what  it  contains  in 
mentof  ihenrioe  ^'  ^'^^  courts  of  this  State,  in  the  same  manner  as  an  act 
stipulated  in  it,  before  a  notary  would  be."  Artides  697-698.  A  previous 
corded  in  the  article  requires  that  if  the  act  of  sale  includes  a  special 
of^^SiP  puiS  n^ortgage  to  secure  the  payment  of  the  price  stipulated,  the 
where  the  pro-  sheriff  thoU  hoot  U  Ttcwrdtd  before  sending  it  to  the  clerk. 

perty  18  situated,         ,  ^ 

to     hare     that  Articlt  696. 

effiMtagainit  aU      rpj^^  ^^^  j^  question  doos  not  include  a  special  mortgage 

to  secure  the  payment  of  the  price ;  on  the  contrary,  the 
sheriff  declares  that  the  price  had  been  paid  in  hand,  and 
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coasequently  the  case  is  not  to  be  governed  by  the  article  of  Eautkrn  Dist. 
the  Code  last  cited.     The  registry  in  the  clerk's  oflSce  gave  Febmary,  i837. 
to  the  sheriff's  deed  such  authenticity  as   authorized  its       p»iioir 
being  read  in  evidence,  without  further  proof  of  its  execution      ji^^j^x. 
or  publicity,  and  we  are  of  opinion  that  the  court  erred  in 
rejecting  it.     The  effect  which  ought  to  be  given  to  it  as  ly    Mtio^  to 
evidence  of  title  against  a  second  purchaser,  by  authentic  J|S|SSiSS°^**^ 
act  duly  recorded  in   the  parish  judge's  office  from  the  £^^'*^^i^ 
original  proprietor,  who,  in  the  mean  time,  had  remained  in  regigteredinthe 
undisturbed  possession,  notwithstanding  the  sheriff's  sale,  is  ^^i^hwrthen^^ 
a  distinct  question,  and  one  upon  which  the  decision  of  the  ®>^7. »  authori- 

,  .  ,  ,    .  1.1.        ,      «•  It  to  be  reid 

case  may  ultimately  turn.     It  is  a  question  which,  m  the  in      eridence, 
present  stage  of  the  proceedings,  we  do  not  feel  ourselves  ^^loofofiuez^ 
authorized  to  approach.     How  far  the  forced  alienation  was  ^7^  ^  P*^ 
valid  against  B.  Guidry,  himself,  may  depend  upon  proofs, 
independent  of  the  sheriff's  deed ;  and  the  defendant  who 
holds  directly  from  him  may,  or  may  not,  have  had  notice  of 
that  alienation.    Of  these  matters  we  are  not  sufficiently 
informed  by  the  record  to  enable  us  to  decide  finally  upon 
the  relative  pretensions  of  the  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  case  be  remanded  for  a  new  trial,  with 
instructions  to  the  judge  not  to  reject  the  sheriff's  deed  as 
evidence,  on  the  ground  that  it  does  not  appear  to  have  been 
recorded  in  the  office  of  the  parish  judge,  and  that  the 
appellee  pay  the  costs  of  the  appeal. 


« 
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Eimur  DifT. 

Febmary^  185r. 

•~'~~— -^ 

BIMMUSrUZ. 
imWIJi'ft    HBIBS. 


BI88ELL  ET   UX.    M.   ERWIN's   HEIRS. 

APPEAL   PROM  THR    COURT  OP  THB  POVRTR  JUDICIAL  DISTRICT,  THK 

JVDOR  OP  THR  DMTRIOT  PRRRIDIIIO. 

la  a  contnct  of  mIo  of  a  planUtion  and  alaPM,  for  a  itipiilalod  fiim,  on  loto^ 
crodit,  and  an  annual  rant  reterrad,  the  parties  will  not  be  r^arded  in  tiia 
light  of  leaMr  and  loMoe  becanee  of  the  rent,  ae  the  pretended  leeeee  ie 
himself  the  owner.  The  payinent  of  an  annual  rent  is  bat  a  stipalatioB 
for  interest  in  disvaise. 


Where  the  porehaser  subseqnently  ezeentes  a  piivate  instrament,  or  memo- 
randum, in  which  he  declares  **he  has  this  day  rented  from  J.  E.  ^lis 
Tender,)  his  plantation,  whereon  I  now  lipe,  together  with  the  negroes^^c^ 
and  I  engage  to  pay  the  taxes,  ke^  and  a  certain  sum  clear  and  free  of 
all  expense,  ^,  and  that  J.  £.  haTe  a  privilege  on  ell  the  crope :"  Held, 
that  this  was  only  a  harmless  simulation,  which  did  not  rescind  the  sale. 

So  where  a  parchaser  or  creditor  is  eyicted  by  a  prior  mortgage,  which 
existed  on  the  premises  when  he  bought,  and  the  eviction  was  had  before 
the  expiration  of  the  term  of  payment,  the  seller  will  be  liable  in 
warranty,  as  the  Tendee  is  not  in  delay  as  regards  the  payment 

The  signatures  to  receipts  of  deceased  persons,  offered  to  charge  their 
estates,  must  be  strictly  proved  by  experts,  and  according  to  the  prin- 
ciples established  in  the  case  of  Plicqat  and  Lt  Beau  vs.  Labramefu*  9 
ZrOiiJtOfUB  Reportt^  559. 

The  plaintiff,  F.  N.  Bisaeli,  and  his  wife,  who  was  formeily 
the  wife  of  Abram  Wright,  now  deceased,  sue  to  recover 
from  the  defendants  a  large  sum  of  money,  which  they 
allege  was  paid,  and  also  damages,  on  account  of  an  evic- 
tion from  a  certain  sugar  plantation,  by  a  previous  mortgage 
given  on  the  property  by  the  defendant's  ancestor. 

The  plaintiffs  show,  that  on  the  ISth  May,  18S7,  Joseph 
Erwin  sold  to  Abram  Wright,  for  the  sum  of  eleven  thousand 
dollars,  payable  in  fifteen  years,  a  plantation  and  slaves  on  the 
Mississippi  river,  in  the  parish  of  Iberville,  near  Manchac, 
which  he,  the  said  Erwin,  had  previously  purchased  at 
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eheiiflT's  sale,  under  an  execution  against  the  said  Wright  EAnmur  Dnr. 
in  1823,  and  that  the  vendor  warranted  the  possession  and  /^g^rttory,  1837. 
title  against  all  evictions.  It  further  appeared,  however,  that  bissili.  vr  vx. 
Erwin  had  before  this  sale,  to  wit,  in  1826,  mortgaged  this  nwur? 
same  property  to  the  Bank  of  the  United  Slates,  to  secure  a 
large  sum  of  money.  In  1833,  the  bank  enforced  the  mort- 
gage, and  the  premises  were  sold  in  pursuance  thereof. 

Mrs.  Wright,  now  the  wife  of  Bissell,  further  states,  that 
her  husband,  Abram  Wright,  died  in  1829,  leaving  but 
one  child,  and  that  she  has  accepted  the  community,  and 
that  they  are  entitled  to  exercise  all  the  rights  of  the 
original  vendee.  They  allege,  that  they  have  suffered 
damages  in  the  sum  of  fifty-six  thousand  five  hundred  dol- 
lars, in  consequence  of  the  eviction  by  said  mortgage,  for 
moneys  paid,  and  losses  sustained  in  the  ameliorations  and 
improvements^  put  on  the  plantation,  and  for  the  increase  of 
slaves,  &c. 

The  defendants  denied  their  liability,  under  the  lease  or 
sale  set  up.  They  further  averred,  that  Wright,  in  his  life 
time,  or  any  person  for,  or  on  his  behalf,  either  before  or 
since  his  death,  have  ever  complied  with  the  terms  and  con- 
ditions, in  order  to  entitle  them  to  the  benefits  of  said  agree- 
ment or  lease.  That  no  part  of  the  purchase  money  has 
been  paid,  not  even  the  rent. 

They  further  aver,  that  at  the  time  of  sale,  said  Wright 
was  fully  aware  and  apprized  of  the  mortgage  existing  on 
the  plantation  and  slaves;  and  that  in  1828,  Wright  gave 
a  written  instrument,  stating  he  had  rented  the  said  premises 
of  Joseph  Erwin,  &c.  They  pray  that  the  demand  of  the 
plaintiffs  be  rejected,  and  the  suit  dismissed.  They  set  up  a 
claim  for  rents,  &c.,  in  reconvention. 

The  case  was  submitted  to  a  jury,  who  returned  a 
verdict  for  the  plaintiffs  in  the  sum  of  three  hundred  and  fifty 
dollars.    From  judgment  rendered  thereon,  they  appealed. 

Stact/y  Ives  and  Labauve^  for  the  plaintiffs. 

1 .  The  act  of  sale  from  Erwin  to  Wright,  of  the  plantation 
and  slaves,  is  accompanied  by  a  rente  cofw(tftifo,  but  even  if  it 
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EAvncur  Dm.  were  a  rente  foncih'ej  it  would  not  be  tbe  less  a  sale*    S  Laui- 
FOruary,  1836.  ^^^^  RepartSj  535.     5  MorHn's  Reports,  309. 
BitsBu  IT  uz.      2.  It  is  a  sale  subject  to  be  dissolved  by  the  non-payment 
Bftwur'B  mil.  of  the  rent  according  to  the  contract,  which  contains  the 

resolutory  condition  expressed.    Louiiiana  Code,  2040,  2041, 

2755. 

3.  On  the  non-payment  of  the  rent,  the  sale  woold  not 
have  been  dissolved  ^o  facto  ;  the  party  must  have  been  put 
in  mora,  and  destituted  by  suit  brought — Civil  Code,  2042 ; 
and  the  party  might  have  had  a  delay  accorded  him  to  com- 
ply with  the  contract,  (same  act)  The  rent  was  settled  by 
Wright  up  to  1830,  and  after  that  time  no  demand  was  made 
by  the  heirs  of  Erwin. 

4.  The  court  erred  in  overruling  plaintiffs'  exception,  filed 
4th  Qctober  1836,  to  the  demands  in  reconvention  and  com- 
pensation, contained  in  the  answer  of  the  hdra  of  Lavinia 
Erwin,  filed  27th  September,  1836,  and  in  not  striking  from 
said  answer,  said  demands  in  reconvention  and  compensa^ 
tion,  for  the  reasons  contained  in  plaintiffs'  bill  of  exceptiona 
Code  of  Practice,  articU  375,  7  JV*.  S.,  288,  516. 

5.  The  court  erred  in  rejecting  the  teetim<my  of  J.  J. 
Burk,  to  prove  the  signature  of  Erwin,  to  the  receipt  refer- 
red to  in  plaintiffs'  bill  of  exceptions ;  the  witness  had 
sufficiently  qualified  himself  to  prove  that  fact.  7  MarSeifs 
Reports,  368,  2  Starlde's,  651,  2  Johnson's  Cases,  214-19, 
Johnson's  Reports,  134,  Louisiana  Code,  2260.  The  onbf  res- 
triction or  change  made  by  the  Code  of  Practice,  in  the  ordi- 
nary legal  rules  of  evidence,  is  when  the  defendant  is  called 
upon  by  the  plaintiff  to  confess  or  deny  his  signature,  and  then 
has  denied  it.  C(Mko/Practtce,323,324,325^326.  This  deci- 
sion of  the  court  deterred  plaintiff  from  calling  any  further 
witnesses,  who  having  the  same  knowledge  as  Burk,  might 
have  proved  the  signature. 

6.  The  second  act  being  only  signed  by  Wri^t,  and  not 
by  Erwin,  could  not  annul  the  first  act. 

7.  The  court  erred  in  charging  the  jury,  that  if  the  first 
act  was  a  sale,  no  necessity  existed  for  putting  the  plaintiff 
m  mora,  previous  to  divesting  him  of  the  property,  and 
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instructing  the  jury  to  make  no  inquiry  upon  that  point.  Eastern  Dist. 
See  the  authorities  before  cited.  February^  i837. 

BI8SELL  ST  XTlT 

Winchester  and  Pierce,  contra.  srwin's'  hubs. 

Bvllard,  Z.,  delivered  the  opinion  of  the  court. 

The  plaintifTs  seek  to  recover  in  this  action,  damages  occa- 
sioned by  an  eviction  of  a  tract  of  land  and  a  number  of 
slaves,  which  they  allege  were  purchased  by  their  ancestor, 
from  the  ancestor  of  the  defendants.  The  eviction  is  shown 
to  have  taken  place,  in  consequence  of  a  mortgage  given  by 
Erwin.  The  essential  character  of  that  contract,  and  of 
another  stibsequently  entered  into  between  Erwin  and 
Wright,  forms  the  principal  subject  of  controversy  in  the  case. 

The  act  under  private  signature  of  the  13th  of  May,  1827, 
recites  that  Erwin  sells  to  Wright  the  property  in  question, 
for  a  sum  of  eleven  thousand  dollars,  payable  in  fifteen  years ; 
Wright  agrees  to  rent  the  plantation  and  slaves  from  Erwin, 
for  each  year,  for  the  sum  of  eleven  hundred  dollars,  Erwin 
reserving  a  privilege  on  the  crops.     It  is  agreed,  that  Wright 
is  not  to  be  dispossessed  in  the  event  of  Erwin's  death,  until  the 
full  term  of  fifteen  years,  provided  the  rent  be  paid  up  each  and 
every  year.  If  the  rent  should  not  be  paid  in  any  one  year,  and 
in  consequence  of  the  failure  of  crops,  it  is  to  be  prolonged 
another  year,  on  the  payment  of  ten  per  cent.,  interest,  on  the 
rent  in  arrear.     If  any  of  the  slaves  should  die,  it  is  agreed  of  ^e"ofapUitt^ 
that  Erwin  is  to  convey  only  what  remains  with  the  increase ;  union  and  Jiave* 
Wright  reserves  to  himself  the  faculty  of  paying  the  whole  8um^an(f"iong 
price,  at  any  time  previously  to  the  expiration  of  the  fifteen  J^,t*^*reMnl^ 
years.    And  in  that  case,  Erwin  binds  himself  to  convey  all  ^^  ^*"*!LJ[id 
the  property.  in  the  light  of 

We  find  no  difficulty  in  pronouncing,  that  this  contract  ^^!^^  o/'the 
embraces  all  the  essentials  of  a  sale,  and  was  complete  as  such  J^^^e?ieMec"l» 
between  the  parties.  The  property  was  at  the  risk  of  the  himself  the 
purchaser,  and  as  between  them  no  further  act  or  conveyance  ^yment  of  an 
was  necessary  to  complete  the  contract.  The  agreement  as  J™a'LipXtion 
to  rent,  is  nothing  more  than  a  stipulation  to  pay  interest  for  interest  in 
on  the  price,  at  the  rate  of  ten  per  cent.,  disguised  under  that    ^ 
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EjLtnvH  DiiT.  form.     That  such  an  agreement  did  not  create  the  relation 

February,  1137.  of  lessor  and  lessee  between  the  parties  is  clear,  becaoae  the 

BiMxunrux.  V^^^^^^  lessee  was  himself  the  owner  of  the  property  which 

V  was  already  at  his  risk,  and  it  is  absurd  to  say,  that  one  may 

be  the  lessee  of  his  own  property. 

But  it  is  contended,  that  by  a  subsequent  agreement  on  the 
t5th  of  November,  1828,  the  original  contract  was,  in  eflect, 
rescinded,  and  Wright  became  the  real  lessee  of  the  property. 
This  agreement  which  is  signed  only  by  Wright,  is  a  memo- 
randum, **that  the  undersigned  has  this  day  rented  of 
Joseph  Erwin,  his  plantation,  whereon  I  now  live,  the  present 
and  next  crop,  say  ending  the  Ist  of  January,  1830,  to- 
gether with  the  negroes,  &Ci  I  engage  to  pay  all  expenses 
of  said  plantation,  slaves,  taxes,  &c.,  and  to  pay  the  said 
Joseph  Erwin  one  thousand  eight  hundred  and  forty-seven 
dollars  and  eighty-four  cents,  clear  and  free  from  all  and 
every  expense,  and  that  the  said  Erwin  shall  hold  a  pri- 
vilege right  on  all  the  present  and  future  crops,  Ac."  We 
,do  not  see  in  this  agreement,  any  abandonment  of  the  right 
on  the  part  of  Wright,  to  pay  the  price  stipulated  by  the  first 

Where  the  ^'^^'^^^^  ^"^  relieve  himself  from  the  payment  of  any  fur- 
pardwMriabte-  ther  rent  or  interest  on  the  price.  The  two  contracts  are  not 
a^Tttte'iAiiru!  more  repugnant  to  each  other  than  the  first  is  to  itself;  the 
mdu^  "*"hl  ^'^'y  <lififereoce  appears  to  us  to  be  a  difference  of  rent  for  one 
which  he  de-  year  and  part  of  another.  That  this  memorandum  does  not 
thii  daj  rented  in  itself  show  a  reconveyance  to  Erwin,  is  clear,  and  if  the 
▼rodor")^  *  ^hu  ®™^  Contract  was  cancelled,  and  the  property  reconveyed,  it 
puntatioo,  must  be  shown  by  different  evidence.  We  regard  this  as 
liye,  together  a  mere  continuation  of  the  same  fiction,  and  as  evidence  <tf 
fci^^nd'^Tn.*  ^"^^  settlement  in  relation  to  the  rent,  which  had  been  paid 
gage  to  pay  the  up  to  its  date,  and  for  what  should  be  paid  for  the  year  1899. 

taxes,  ace.,  and  *  "^ 

a  ceruin  lom,  After  that  period,  the  original  contract  would  still  be  in 
aiiexpenieJk^,  force,  for  ought  that  appears  in  this  agreement  Admitting 
and  &at  J.  E.  that  the  expression  "  his  plantation,  &c.,"  makes  it  probable 
onaiitheerops)/'  that  Erwin  had  become  the  real  owner  again,  yet  it  could  at 
wMonijahaml'  ^^^  fumish  but  a  Commencement  of  proof  in  writing,  which 
w?oh  Td^'^^t  ^^^  ^^  longer  by  law,  be  eked  out  by  secondary  evidence, 
reaeind  the  mie.  The  parties  appear  to  have  desired  that  the  world  should 
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consider  Erwin  as  still  the  owner,  under  the  previous  sheriff's  EiimRif  Dtbt. 
sale,  and  Wright,  the  former  owner,  as  merely  his  tenant.  ^^^I^lI^ 
Both  acts,  under  private  signature,  present  them  in  that  light  buskllxtux. 
relatively  to  each  other,  and  may,  in  our  opinion,  all  be  con-  xrwih^s  hehib. 
sidered  as  consistent  with  each  other.  That  it  was  a  harm-  purohaw^^^cr^ 
less  simulation,  as  the  rights  of  third  persons  were  not  ^^^or  is  evicted 

'^  *  DT  a  pi-ior  mopt- 

anected.  gage,  which  ex- 

The  eviction  is  shown  to  have  taken  place,  in  consequence  ™miie«*  when 
of  a  mortgage  created  by  the  vendor.     Towards  Wright,  fy  bought,  and 

.  °    °  "^  !•  1.  ^®  evicuon  waa 

Erwm  was  a  warrantor,  according  to  our  understandmg  of  had  before  the 
the  contract.  The  former  was  not  in  delay,  as  to  the  pay-  tennofpayment, 
ment  of  the  price,  as  the  fifteen  years  had  not  expired.  the  seller  wiu  be 

^        '  •'  ■  ,        liable  in  warran- 

We  are  of  opinion,  that  the  court  did  not  err,  in  refusing  tr,  at  the  yen- 
to  permit  the  alleged  receipt  of  Erwin,  for  the  price  and  renty  ^eiay  m  ^garda 
to  be  read  to  the  jury.  The  report  of  the  experts  did  not  ***'rJJ'e"^™*^aJ;,re» 
sufficiently  prove  it  to  be  genuine,  and  under  the  circum-  toreceipuofdc- 
stances  of  this  case,  strict  proof  should  be  required,  accord-,  ^^dtochai^ 
ing  to  the  principles  settled  by  this  court  in  the  case  of  ^^  ^  sSfoUy 
Plicque  and  Le  Beau  vs.  Labramclu,   9  Louuifma  ReportSy  559.  proved  by  ez- 

The  verdict  of  the  jury  appears  to  us,  not  to  have  done  ^i^iing  to  the 
justice  between  the  parties,  according  to  the  evidence  in  the  J,"j|Xd  in  the 
record,  and  the  case  must  be  remanded.  «•«  ofj'Ucgve 

and  Le  Beau  vs. 
Jjabranche*       9 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  f^2*55^. 
judgment  of  the  District  Court,  be  avoided  and  reversed,  the 
verdict  set  aside,  and  the  case  remanded  for  a  new  trials  and 
that  the  appellees  pay  the  costs  of  this  appeal. 
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Stewart's  curator  vs.  row. 

APPEAL   FEOM   THE   COUET  OF  THE   TRIED   JUDICIAL   DMTEICT, 

JUDGE   OP  THE    EIGHTH    PEBBIDING. 


Where  a  person  died  in  one  parish,  and  a  curator  was  appointed  in  another, 
and  his  capacity  or  authority  to  sue  is  denied  :  Htld^  that  whether  the 
Probate  Court  of  A  or  that  of  fi  had  authority  to  appoint  a  cnntor, 
depends  on  facts  which  may  not  be  known  to  the  District  Court,  and 
which  it  could  not  inquire  into  coUaterally  and  incidentally. 

Where  a  will  has  been  proved  in  the  Court  of  Probates  by  a  eompetent 

number  of  witnesses,  and  its  ezeeution  is  not  ordered  by  a  decree  of  that 

court,  it  cannot  have  any  effect. 

A  testament  is  without  effect  until  it  has  been  duly  proved  and  its  ezeciitieB 
ordered. 

If  the  testator  has  failed  to  name  an  executor,  the  judge  most  ex  ^fim/B 
appoint  a  daliee  testamentary  executor,  and  the  will  orderad  to  be 
executed. 

If  from  any  cause  the  court  should  be  of  opinion  that  the  jury  were  misled 
as  to  the  effect  of  a  document  which  is  part  of  the  evidence,  the  ease  wiH 
be  remanded  for  a  new  trial. 

This  is  an  actioD  by  the  curator  of  the  successiaB  of 
Dudley  B.  Stewart,  to  recover  from  the  defendant  nine  or 
ten  slaves  in  his  possession. 

The  plaintiff  alleges  that  Stewart  intermarried  in  the  state 
of  Mississippi,  and  that  he  received  these  slaves  in  right  of 
his  wife,  as  in  that  state  slaves  are  personal  property,  and  by 
the  laws  there,  the  husband  beconaes  possessed,  and  is  owner 
of  the  personal  property  of  his  wife.  He  also  sets  up  title  to 
the  slaves  in  question,  under  a  paper  purporting  to  be  the 
will  of  Mrs.  Stewart,  in  which  she  bequeathed  them  to  her 
husband. 

The  defendant  denied  the  right  of  the  curator  to  sue, 
because  he  was  not  appointed  by  the  Probate  Court  of  the 
parish  where  the  succession  of  Stewart  was  opened.   Further, 


BOW. 
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that  Stewart  never  was  the  owner  of  the  slaves,  either  by  Eastbrit  Dtst. 

marriage  in  Mississippi,  or  by  any  other  title.  February^  i837. 

The  evidence  and  facts  of  the  case  are  set  forth  in  the     btswart's 

.     .  -    .1  .  CURATOR 

opinion  of  the  court. 

The  plaintiff  had  a  verdict  and  judgment  for  the  slaves, 
from  which  the  defendant  appealed. 

Andrews  and  Bradford^  for  the  plaintiff,  contended,  that  the 
verdict  of  the  jury  was  supported  by  the  evidence,  and  the 
judgment  should,  therefore,  be  affirmed. 

2.  ThQ  verdict  of  a  jury  will  not  be  set  aside  without 
clear  and  legal  cause,  which  show  that  it  is  manifestly 
erroneous*     6  Loinriana  Reports^  601,  7  Ibid  71,  8  Ibid  514. 

3.  The  objections  made  to  the  appointment  of  the  curator 
cannot  avail  in  this  case.  The  nullity  contended  for  is  not 
absolute,  and  can  only  be  taken  advantage  of  by  the  heirs, 
and  that,  too,  in  the  Probate  Court.  3  Martin^  JV*.  S.,  453. 
4  Ltndriana  Reports^  271. 

Twmer  and  Boyky  tonira. 

1.  The  verdict  is  clearly  erroneous.  There  is  no  legal 
proof  that  Mrs.  Stewart,  by  whom  the  husband  is  said  to 
have  become  the  owner  of  the  slaves  in  question,  was  herself 
ever  the  true  owner. 

2.  There  is  a  total  want  of  right  in  the  plaintiff  to  recover, 
for  Stewart,  in  his  lifetime,  had  no  title  to  these  slaves. 

3.  The  will,  under  which  he  claims,  is  a  nullity,  having 
never  been  admitted  to  probate  and  ordered  to  be  executed. 
There  should  be  judgment  for  the  defendant. 

BuUard  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues,  as  curator  of  the  vacant  estate  of  one 
Stewart,  to  recover  certain  slaves  in  possession  of  the  defend- 
ant. The  deceased  is  alleged  to  have  become  the  owner  of 
the  slaves  by  his  marriage  with  his  late  wife,  in  the  state  of 
Mississippi,  in  which  stale  the  parties  admit  that  slaves  are 
considered  as  chattels ;  and  that  the  personal  property  of  the 
wife  at  the  time  of  the  marriage,  becomes  the  property  of  the 
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EArmur  Dm,  husband.     He  further  asserts  title  to  them  under  the  last 

rebntary,  1837.  ^iU  of  Mrs.  Stewart. 

•TiwAET'i  The  defendant,  besides  denying  the  title  of  the  plaintiff's 
^^^^  w™*  intestate,  pleads  that  the  letters  of  curatorship,  under  which 
sow.  he  is  proceeding,  lire  null  and  void,  having  been  granted  by 
a  court  without  jurisdiction,  to  wit :  by  the  Probate  Court  for 
the  parish  of  West  Feliciana,  whereas  Stewart  died,  and 
his  succession  was  opened  in  the  parish  of  Avoyelles.  We 
are  of  opinion  that  the  District  Court  correctly  overruled  this 
exception.  Whether  the  Probate  Court  of  the  parish  of 
Avoyelles,  or  that  of  West  Feliciana,  had  authority  to  appoint 

Where  a  per-  ^  ^^^^^^^  ^^  ^^^  estate  of  Stewart,  depends  upon  facts  which 
■on  died  in  one  may  not  be  known  to  the  District  Court,  and  into  which  it 
ntor  '  ra  ap-  could  not  enquire  collatterally  and  incidentally.  The  cura- 
S^r^and  *hu  ^^rslilp  was  conferred  by  a  Court  of  Probate ;  and,  although 
eapaeity'or  au-  an  appellate  court  might  be  of  opinion,  under  the  circum* 

tbority  to  we  i«     ,  -   ,  .   T    i  i         i  ■  ^    * 

denied :  Held,  stances  of  the  case,  It  belonged  rather  to  the  court  of  Avoy- 
pllluu-^Courtof  ^11^8  than  to  that  of  West  Feliciana  to  make  that  appoint- 
A  or  that  of  B,  ment:  yet  the  District  Court  is  without  authority  to  enquire 

had  authority  to  . 

appoint  a  cum-  into  the  facts,  upon  which  the  rightful  exeixise  of  jurisdiction 
laoulThkh'nuiy  depended.  In  relation  to  the  subject  matter,  the  Probate 
th *  ^  "^"uilrt '0°  ^^"''^  had  jijrisdiction.  Whether  it  erred  in  this  particular 
Court,  and  case,  the  District  Court  was  not  competent  to  .enquire,  and 
not*^inqnirelnto  ^he  Supreme  Court  is  now  called  on  to  examine  only  the 
eoiutei-aUy,  and  proceedings  in  the  latter,  and  not  those  of  the  Court  of 

incidentally.         r  o  » 

Probates. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  in  flavor 
of  the  plaintiff;  and  their  verdict  would  not  be  disturbed  by 
us,  unless  we  were  satisfied  that  they  had  been  misled  in 
point  of  law. 

The  evidence  in  the  record  does  not  render  it  very  clear 
Where  a  will  that  Stewart,  during  his  marriage  with  his  deceased  wife, 

has  been  proved  j  .i_        i  •  •  -.i.       .t       i-     •.         r     t. 

in  th.'  Court  of  posscssed  the  slaves  in  question,  within  the  limits  of  the 
oom^?e^t  imm-  ^^^^  ^^  Mississippi ;  and  we  are,  consequently,  authorized  to 
ber  of  witne»8e8,  presume  that  the  jury  gave  effect  to  the  alleged  will  of  Mrs. 

and  Its  execution  "^  .»     ./   o  o  ^ 

is  not  ordered  by  Stewart,  as  the  title  upon  which  the  plaintiff  was  entitled  to 
courtTu  cannot  recover.  A  paper  was  read  in  evidence,  without  objection  in 
have  any  efTect.   the  fiist  instance,  purporting  to  be  the'  last  will  of  Mrs. 
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Stewart,  by  private  act,  attested  by  three  subscribing  wit-  Cabterv  Dm. 
nesses,   together  with  a  copy  of  thd   testimony  of  those  P^^^ni^  ^^' 
witnesses,  in  the  Court  of  Probates,  to  prove  the  will,  but     stkwart's 
without  any  decree  or  order  of  that  court  directing  ilsexecu-       ^"  ^7*^* 
tion.    Before  the  trial  closed,  the  defendant's  counsel  prayed         »®^- 
the  court  to  instruct  the  jury  that  they  must  reject  or  disre- 
gard the  will,  on  the  ground  that  it  did  not  appear,  from  the 
will  itself  or  the   probate,   that  it  had  been   dictated  by 
the  testatrix,  or  that  there  was  a  sufficient  number  of  wit- 
nesses.    The  judges  refused  to  give  this  charge,  and  we  are 
not  prepared  to  say,  that,  on  the  grounds  assumed,  he  was     ^y^tegj^i^entu 
wron^ :  but  we  think  that  for  other  reasons,  equaliv  apparent,  without  any  ?f- 

L  u         J.      •      *  1-      •  .x^    .    .1  'v,.         .    /  feet  until  it  haa 

he  was  bound  to  mstruct  the  jury,  that  they  ought  not  to  bevn  Uui^  pro- 
give  any  effect  to  the  will  of  Mary  Stewart,  until  its  execution  oudonOTd^ST 
had  been  ordered  by  the  Court  of  Probates.  From  the 
silence  of  the  judge  on  that  subject,  the  jury  may  have 
inferred  that  they  were  lo  regard  the  papers  before  them  as 
a  testament  and  evidence  of  title  in  ihe  plaintiflf 's  intestate. 
It  is  clear  that  a  testament  is  without  effect  until  it  has 
been  duly  proved,  and  its  execution  ordered  by  competent 
authority.  Louisiana  Codcy  16S7.  The  Code  of  Practice, 
(article  192,)  requires  that  procls  verbal  of  the  probate  of  a 
will  shall  contain  four  things :  1st,  the  manner  in  which 
the  opening  and  proof  were  made ;  2d,  the  names  of  the 
witnesses,  and  the  manner  in  which  they  made  their  declara- 
tions ;  3d,  the  reading  the  will  to  the  witnesses  and  other 
persons  present,  and  4th,  the  order  for  executing  and  record- 
ing the  will,  &c.  In  the  present  case  no  such  order  was  given, 
and  it  does  not  appear  that  the  Probate  Court  was  satisfied 
of  the  legal  validity  of  the  will.  It  has  been  urged  that  an  y^^  *faiuS***to 
order  to  execute  the  will  was  unnecessary,  as  the  testatrix  name  «n  execu- 

11  1  «      1  •     tor,    the   judge 

had  not  named  a  testamentary  executor.  Such  a  case  is  must,  ex  ofi- 
provided  for  by  the  167l8t  article  of  the  Louisiana  Code,  SSi^g^i^en- 
which  declares,  that  when  the  testator  has  omitted  to  name  ^»7  .  executor, 

,  111.1  I       •"<*  ^ne  will  or- 

an  executor,  or  the  person  named  declines  the  trust,  the  dered  to  be  exe- 
judge  shall  appoint  one  ex  officio^  who  is  styled  a  dative  ®"^' 
testamentary  executor. 
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Eawtom  ihfT.  BelieTiDgy  as  we  do,  that  the  jury  may  have  been  led  into 
JMmarjf,  1837.  eiTor,  in  relation  to  the  validity  of  the  testament  of  Mary 

uB*k  ■uM  Stewart,  and  that  by  sanctioning  their  verdict,  we  might  give 
BvitiH.       ^f^^^^  to  it  contrary  to  law,  we  think  justice  requires  thai  the 

If  from  any  case  should  be  remanded  for  a  new  trial. 

Mun  the  court 
■hould    be     of 

jS^wJ^i^  '^  ^  therefore,  ordered,  adjudged  and  decreed,  that  the 
led,  u*  to  the  judgment  of  the  District  Court  be  avoided  and  reversed,  the 
meat  whieh  it  verdict  set  aside,  and  that  the  case  be  remanded  for  a  new 
Senc^^  MM  ^^I'  ^^^  ^^^^  t^^  ^^^^^  ^^  ^^  appeal  be  paid  by  the  appellee. 

will  be  renuuid- 
•dibr«  new  trial. 


LEE^S    HEIRS   V8.   BURKE. 

▲PPXAL   rftOlI  TBI    GOUftT   OF   THC   FOURTH   JUDICIAL   DISTRICT,  THR 

lUDOK   OF   THB   SECOND   PRKSIDIITO. 

Tlie  433d  article  of  the  Code  of  Prtctioe,  requires  thtt  after  depoaitioBs  of 
witnessfs  are  taken,  the  eommisnoiier  most  cause  them  to  be  signed,  and 
then  draw  a  j»rse^  vtrbal  of  the  takingr  such  depositions. 

Bat  the  Code  does  not  reqaire  that  the  proeh  verbal  shall,  under  pain  of 
nallity,  immediately  follow  the  examination  of  the  witnesses.  It  is  soffi- 
cient,  if,  within  a  reasonable  time  after  their  examination  or  oath,  and 
their  depositions  reduced  to  writing  and  sigrned,  the  commissioner  makes 
his  eertiiicate  of  the  manner  in  which  he  has  executed  the  commission. 

Anj  opinion  which  the  commissioner  may  append  to  his  certificate,  or 
proeii  verbalt  about  the  sufficiency  of  the  proof,  to  establish  the  fact  in 
which  the  witnesses  have  been  examined,  will  be  considered  harmless, 
snd  of  no  effect. 

This  is  an  action  against  the  defendant,  as  surety  in  a 
curator's  bond. 

The  plaintiff,  Elizabeth  Lee,  residing  in  Harford  county, 
Maryland,  alleges,  that  she  is  the  lawful  heir  of  one  Ck^rbin 


BVBKl. 
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Lee,  who  was  domiciliated,  and  died  in  the  parish  of  Iber*  EAsrsiur  0itT. 
ville,  in  the  year  1829,  leaving  property,  as  per  inventory,  Febnuay,  issr 
amounting  to  one  thousand  eight  hundred  and  eighty  dollars.     isK>ft  hmu 

That  in  January,  18S0,  one  James  Lee,  was  appointed 
curator  of  his  estate,  with  the  defendant,  as  his. surety. 

That  the  time  for  which  said  curator  was  appointed,  has 
long  since  expired,  and  he  has  never  rendered  an  account  of 
his  administration,  but  on  the  contrary,  took  possession  of  all 
the  property  of  said  estate,  and  has  converted  it  to  his  own 
use,  by  reason  of  which  the  penalty  of  his  curator  bond  has 
become  forfeited,  and  his  surety  liable  for  the  sum  of  two 
thousand  three  hundred  and  fifty  dollars. 

The  defendant  first  excepted  to  Ibe  jurisdiction  of  the 
court,  averring  that  the  matters  set  forth,  were  exclusively 
cognizable  in  the  Court  of  Probates.  The  exception  was 
overruled. 

The  defendant  in  his  answer,  denied  the  plaintifi^'s  capa- 
city as  heir :  he  further  averred,  that  be  could  only  be  made 
liable,  if  at  all,  for  the  value  of  the  property  unaccounted  for, 
and  not  for  the  penalty  of  the  bond.  That  the  curator  paid 
debts  of  the  succession,  to  the  amount  of  the  full  value 
thereof;  and  especially  a  debt  to  him,  the  respondent,  for 
eight  hundred  dollars,  who  was  a  creditor.  Other  facts  are 
pleaded,  specially  to  show  a  diminution  of  the  succession, 
and  that  the  surety  is  not  responsible  for  any  amount  on  the 
bond. 

A  commission  was  taken  out,  by  the  plaintiflTs  counsel,  to 
the  state  of  Maryland,  to  obtain  testimony  establishing  the 
heirship  of  the  plaintiff.  On  its  return, i various  exceptions 
were  taken  to  the  manner  of  executing  it,  which  are  stated 
at  large  in  the  opinion  of  the  court,  by  judge  Buliard. 
The  plaintiffappealed  fi'om  judgment,  rejecting  her  demand. 

Stacfff  for  the  plaintiffs,  argued  the  case  ex  parte. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  petitioner,  alleging  himself  to  be  the^heir  at  law  of 
Corbia  Lee,  deceased,  instituted  the  present  suit  against  the 
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EAtTBiur  Dirr.  defendant,  as  surety  of  James  A.  Lee,  in  a  bond  executed 
February,  1837.  by  him  on  his  appointment,  as  curator  of  the  vacant  estate 
i.u*8  BKiBft     of  said  Corbin  Lee. 

An  exception  to  the  jurisdiction  of  the  District  Court, 
having  been,  we  think,  correctly  overruled,  the  defeodaot 
answered  to  the  ^merits,  and  among  other  matters,  not  now 
necessary  to  mention,  specially  denied  the  heirship  of  tbe 
plaintifls.  In  order  to  establish  the  fact  of  heirship,  a  com- 
mission was  issued,  addressed  to  Stevenson  Archer,  Henry 
6.  Waters,  or  some  other  magistrate  of  Harford  couoiy, 
state  of  Maryland,  as  commissioners. 

On  the  trial  in  the  District  Court,  certain  depositions  of 
witnesses,  taken  under  that  commission,  were  offered  in 
evidence,  and  rejected;  and  the' case  is  before  this  court, 
upon  a  bill  of  exceptions,  taken  to  the  opinion  of  the  judge 
in  that  particular. 

The  ground  upon  which  the  depositions  were  rejected, 
appears  from  the  bill  of  exceptions,  to  have  been  that  the 
procU  verbal  required  by  law,  to  attest  the  jural  of  the 
witness,  should  have  constituted  one  consecutive  act ;  should 
appear  to  have  been  done  simultaneously,  or  immediately 
after  the  oath  had  been  administered  and  reduced  to  writing, 
whereas,  this  appears  to  have  been  done  on  a  subsequent 
day,  and,  if  allowed,  might  be  extended  to  ajny  length 
of  time  ;  and  on  the  further  ground,  that  the  certificate  is 
informal,  not  directly,  but  by  way  of  recital,  and  evidently 
executed  by  an  improper  and  partial  commissioner. 

It  appears  from  the  return  to  the  commission,  that  several 
witnesses  were  examined  oa  oath ;  that  the  acting  commis- 
sioner commenced  the  examination  on  the  25th  of  January, 
18S6,  continued  it  on  the  26th,  and  the  commission  was 
finally  closed,  and  the  frocbs  verbal  bears  date  the  28th  of 
the  same  month.  In  the  caption,  the  commissioner  merely 
certifies  under  his  signature,  that  in  virtue  of  the  annexed 
commission,  he  had  summoned  several  witnesses  to  appear 
before  him,  and  that  he  had  administered  an  oath  to  them 
seperately,  and  that  he  had  proceeded  to  take  their  answers 
to  the  several  interrogatories.     On  closing  the  commissioa 
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three  days  afterwards,  he  certifies  that  some  of  the  witnesses  Eastbeit  Dist. 
bad  been  examined  on  the  85th,  and  some  on  the  26th,  and  febnusry.  issr. 
that  their  answers  to  the  interrogations  will  be  found  above     us*s  hsiiu 
each  of  their  own  proper  signatures.  The  whole  are  annexed       bu&ke. 
to  the  commissic/n  and  original  interrogatories,  and  returned    The 433d  wti- 
under  the  seal  and  signature  of  the  commissioner.  It  appears  ^f^  p^tlctite^^ 


re- 


to  US  that  this  is,  if  not  a  literal,  yet  a  subtantial  compliance  quire*  that  alter 

'  ^  ^  "^  depositions      of 

with  the  433d  article  of  the  Code  of  Practice,  which  requires  witnesses  are 
that  after  the  depositions  have  been  taken,  the  commis^  mi^oner^  ma«t 
sioner  must  cause  them  to  be  signed,  and  that  he  shall  then  «tt«ctheiii  tobe 
draw  d^prochf  verbal  of  the  taking  of  such  depositions.  The  draw  «  proc^» 
Code  does  not  require  that  the  proch  verbal  shall,  under  pain  king  such  depoT 
of  nullity,  immediately  follow  the  examination  of  the  wit-  '"]^''j|je  q^^ 
nesses.  It  is  suflScient,  in  our  opinion,  if  within  a  reasonable  does  not  require 
time  after  the  witnesses  have  been  examined  on  oath,  and  verM^ani^- 
their  depositions  reduced  to  writing  and  signed,  as  required  nSiity^mroedU 
by  law,  the  commissioner  makes  his  certificate  of  the  manner  «teiy  follow  the 

,  .   .    ,      ,  ,    ,  .     .  examination    of 

in  which  be  has  executed  the  commission.  the  witnesses,  ft 

The  last  objection,  to  wit :  that  the  commission  was  evi-  witwffc  n^son- 

dently  executed  by  an  improper  and  partial  commissioner,  «We  time  after, 

.^  1      I  r  '  yigjp    examina- 

appears  to  be  founded  on  a  statement  made  by  him,  and  iiononoath,and 
appended  to  his  proc^  verbal,  that  "he  did  not  think  it  neces-  «5u^J*^tri! 
sary  to  multiply  testimony,  else  it  would  be  no  diflScult  *["K  ■»<•  W®**' 

•^  ^1  1  *"*  commission- 

matter  to  find  ten  or  fifteen  respectable  witnesses  that  would  er.  makes  hia 

testify  to  the  same  facts,  &c.  If  he  only  meant  to  say  that  mannerjn  which 
the  fact  sought  to  be  proved,  was  as  well  established  by  the  ^^  ^*  executed 

o  r  »  J  tlie  commission. 

oath  of  four  witnesses,  as  it  would  be  by^ten  or  fifteen  others.     Any  opinion 

..  .'I  I  I  fvi         ••  .     which  the  com* 

It  wasxertamly  a  very  harmless  opmion.  His  opinion,  as  to  missioner  mar 
the  sufficiency  of  the  evidence,  could  not  possibly  have  any  ^^g^^J"  *^J 
influence  in  the  decision  of  the  cause,  for  his  proc^  verbal  is  prodt  verbal, 
only  intended  to  satisfy  the  court,  that  the  depositions  of  the  oiepcv  of  the 
witnesses  have  been  regularly  taken,  and  they  alone  are  to  ^i^iiierinwMGh 
be  received  in  evidence.  The  commissiqn  issued  by  the  |h«  witnesses 
District  Court  in  this  case,  authorized  the  commissioners  to  mined,  wiu  be 
examine  aU  wUnessee  whatever,  without  naming  any  in  par-  b^.^]t^aiid  of 
ticular.  The  commissioner  perhaps  thought  himself  obliged  no  effect 
to  state  why  he  did  not  proceed  to  examine  any  others  than 
those  speciaiiy  named  in  the  interrogatories ;  at  any  rate^  we 
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Eimmir  DifT.  are  of  opinion,  that  such  an  intimation  froip  him,  forms  no 
February,  H37.  sufficient  ground  for  rejecting  the  depositions,  and  that  the 
Hirrcnu,      court  erred. 


TUTOA,  jke. 
909D  XT  Alt. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed;  that  the  case  be  reinstated  and  remanded  for  a  Dew 
trial,  with  instructions  to  the  judge,  not  to  reject  the  deposi- 
tions in  question  on  the  grounds  set  forth  in  the  Bill  of 
Exceptions,  and  that  the  appellee  pay  the  costs  of  the  appeal. 


HtnrCHISS,  TUTOR    itC.  V8.  DODD  ET   AL. 

A^rSAL  FKOM  TBI  JUDOS  Of  THB   FftOBATBS   FOE  THE   fAEISH  OP 

WEST   BATON   EOUOX. 

An  appeal  cannot  be  maintained  from  the  refusal  of  the  judge,  to  order  a 
re-eale  of  minor's  property,  when  the  appeal  bond  is  only  taken  to  the 
under  tutor,  and  when  neither,  he  nor  any  other  parties,  are  cited  in  the 
appeal. 

The  petitioner  alleges,  that  he  is  the  tutor  of  the  minor 
heirs  of  James  Hacket,  deceased,  and  that  their  property 
consists  principally  of  landed  estate  on  the  Mississippi  river, 
which  is  very  valuable,  but  which  has  been  appraised  and 
directed  to  be  sold  by  the  advice  of  a  family  meeting ;  that 
a  sale  took  place  on  the  8th  of  September,  1836,  but  that  it 
was  adjudicated  by  the  parish  judge  to  the  purchasers,  for 
less  than  its  appraised  value,  in  consequence  of  which,  the 
sale  is  a  nullity ;  that  the  parish  judge  refuses  to  order  a 
re-sale,  although  it  is  for  the  interest  of  said  minors,  that  it  be 
re-sold.  He  protests  against  the  defendants,  as  having 
acquired  nothing  by  their  purchases,  and  that  said  sale 
is  a  nullity. 
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There  is  no  one  cited,  or  made  a  party  to  these  proceedings.  Eastbui  Dm. 

But  the  probaie  judge  on  being  requested  to  re-seil  the  Feln-uary,  ihs7, 
property,  refused,  on  the  ground  that  it  had  been  ordered  to      hutcuiss, 
be  sold  to  pay  certain  debts.  ''^^;  *'*' 

The  family  meeting  decided  that  the  property  should  doddctal. 
be  sold  in  two  portions  separately,  and  no  minimum  having 
been  stipulated  for  either  portion,  it  is  impossible  to  say 
at  what  price  either  of  them  should  be  sold ;  one  of  the 
portions  including  all  the  improvements,  the  other  being 
without  any,  &c.  It  is  ordere,d  that  the  plaintiff's  demand 
be  rejected,  &c«     From  this  judgment  the  plaintiff  appealed. 

Davisy  for  the  plaintiff,  argued  this  case  ex  parUf  and 
maintained  the  following  points: 

1.  The  nullity  of  the  sale  alleged  is  an  absolute  nullity, 

» 

which  gives  no  title  to  the  purchaser. 

2.  The  judgment  of  the  probate  judge  should  be  reversed, 
and  this  case  remanded,  with  instructions  to  re-sell  the 
property  of  the  minors,  in  conformity  to  the  provisions  of 
articleg  336  and  337  of  the  Louisiana  Code. 

3.  The  exceptions  to  the  general  rule,  recognized  by  the 
court,  in  7  Louisiana  Reports,  312,  is  confined  to  positive 
and  special  cases,  and  in  that  case,  to  the  demand  of 
the  appellant. 

•Aforttn,  /.,  delivered  the  opinion  of  the  court  An  appeal  ain- 

The  tutor  of  the  minor  is  appellant  from  the  refusal  "S!  *'*t^"'*Ae 
of  the  judge,  to  order  a  re-sale  of  certain  lands  of  theirs,  r®^««i  of  the 
which  are  alleged  to  have  been  illegaly  sold.  The  appeal  re-«aie  of  mi- 
bond  is  in  favor  of  the  under  tutor,  but  neither  he,  nor  any  ihen  tfTiSr^i 
other  person  has  been  made  a  party  to  the  appeal  by  a  ^^^  "  ®"'y 
citation.  It  is,  therefore,  clear  that  we  cannot  inquire  into  der  tutor,  and 
the  correctness  of  the  judgment  ex  parte;  the  appeal  must,  nor  "any  o^her 
consequently,  be  dismissed.  Sdira^*^'* 


N 
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Biitmur  Dnr. 


WOOD  V«.   BROWH. 


'  lOrftJOJ  ArrSAL  FROM  TBI  OOUftT  OF  FROBATBR  FOR  THB  FARISB  OF  WBRT 


When  the  fRthsr  and  mother  are  demM,  the  gnndfRther  it  entitled,  of  right 
«nd  bj  lew,  to  the  tvtoFihip  of  the  minor  children.  No  lappoeed 
RTonion  of  the  minors  towards  him  can  deprive  him  of  it,  that  it  maj 
be  given  to  a  brother  of  the  deceased. 

Tliere  is  no  obiigataon  on  the  partj  to  canee  an  inventoiy  to  be  made  of 
the  propertj  of  the  minors,  uniU  he  is  appointed  and  qoalified  as  tntoc. 

Where  thete  is  no  tutor  appointed  bj  will,  the  judge  of  probates  is  bound 
to  give  it  to  the  nearest  aseendtnt  relation  of  the  minor,  and  no  ftmilj 
meeting  is  required. 

This  suit  is  instituted,  on  the  part  of  the  plaintiff,  to  be 
appointed  tutor  to  certain  minors.  He  alleges  he  is  the 
grandfather  of  two  minor  children,  Isaac  N.  and  Thomas  6. 
Brown,  whose  parents  are  both  dead,  and  that  he  is  entitled 
to  the  tutorship  of  said  minors  by  law ;  but  that  a  family 
meeting  had  been  unnecessarily  convoked,  and  given  the 
tutorship  to  J.  N.  Brown,  a  brother  of  the  deceased.  He 
prays  that  all  these  proceedings  be  disregarded,  and  the  said 
James  N.  Brown  cited  to  show  cause  why  the  tutorship 
shall  not  be  given  to  the  petitioner. 

The  defendant  admitted  that  the  plaintiff  was  the  nearest 
ascendant  relation,  but  that  his  age  and  infirmities  reddered 
him  incapable  to  discbarge  the  duties  of  tutor. 

fL  That  the  father  of  the  minors,  on  his  death  bad» 
solemnly  requested  that  his  brother  should  take  charge  of 
the  persons  and  property  of  his  children. 

S.  That  the  plaintiff  has  failed  to  have  an  inventory  taken 
of  the  minor's  property,  within  (he  time  prescribed  by  law. 
He  prays  that  his  application  be  rejected,  and  that  he  be 
confirmed  in  his  tutorship,  &c. 
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It  was  admitted  that  the  plaintiff's  age  was  fifty-four  eajitbiui  Dut/ 
years,  and  the  two  minors,  twelve  and  six  years  old.    That  ^f^twry,  i83r. 
no  inventory  or  appraisement  has  yet  been  caused  to  be  made        wood 
by  the  plaintiff,  although  John  Brown,  the  father,  died  three       asowv. 
months  before  this  suit. 

The  judge  of  probates  rendered  judgment  for  the  plaintifl^ 
appointing  him  tutor^to  said  minors,  from  which  the  defend- 
ant appealed. 

BraJ^ordy  for  the  plaintiff. 

Johnson,  contra. 

Martmj  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment,  which  refuses 
to  him  the  tutorship  of  the  minor  children  of  his  brother, 
and  gives  it  to  the  plaintiff,  their  grandfather.     lie  had 
been  appointed  tutor  by  a  family  meeting,  which  the  plaintiff  , 
alleges  was  irregularly   held,   and   which    the   defendant 
admits  to  be  a  nullity.      The  defendant  contended,  that 
letters  of  tutorship  ought  not  to  be  given  to  the  plaintiff;      % 
1st.  Because  his  age  and  infirmities  disable  him  from  per- 
forming the  duties  of  tutor.     2d.  Because  the  Carher  of  the     When  the  fk- 
minors  solemnly  requested  that  the  defendant,  his  brother,  m^&u^^^ 
should  take  charge  of  his  estate,  and  manifested  the  greatest  fJ]J|Jj'^'''P'-  lA' 
aversion  to  the  plaintiff's  doing  so.    Sd.  Because  the  plaintiff  and  hj  law,  to 
neglected  to  cause  an  inventory  to  be  made.  the  minor  ?hii- 

L  The  testimony  shows  that  the  plaintiff  is  only  fifty-four  J^  ?vei5£[ 
years  of  age,  and  there  is  no  evidence  of  his  being  infirm.  of  minora  to- 
ll. However  solemn  may  have  been  the  request  of  the  deprive  him  of 
minors'  father,  that  the  defendant  should  lake  care  of  l^is  J^j^^„*'j^™{^ 
estate  and  of  them,  it  cannot  amount  to  the  appointment  of  ^|^^^^  ^ 
the  defendant  as  tutor,  because  it  was  not  made  by  will ;  -There  it  no 
neither  can  any  evidence  of  the  alleged  aversion  to  the  ^^1^^  waMMin 
plaintiff,  authorize  his  exclusion  from  the  tutorship.  inventory  lo  be 

'  *  made  of  the  pro- 

III.  There  was  no  obligation  on  the  plaintiff  to  cause  an  pertj  of  the  mj- 
inventpry  to  be  made,  until  he  was  appointed,  and  had  been  ^^intUd'  '^and 

qaaliflM  as  a  tutor.  quallfiedaitntor. 


54S  CASBS  IN  THE  SUPREME  COURT 

EAmiur  DiiT.  There  being  no  tulor  appointed  by  will,  it  was  the  duty  of 
Febtwuy,  1837.  {\^^  judge  of  probates  to  give  the  tutorship  to  ihc  nearest  as- 
KAiH  hi  «TBouD  cendant  of  the  minors.     Both  their  parents  being  dead,  the 

GOM.^ABK.     plaintiff,  their  grandfather,  is  entitled  to  letters  of  tulorsbip; 

^here  there  and  no  family  meeting  ought  to  have  been  called.    Cm! 

it  no-  lutor  up-  /-i.  j_    aqi 
pointed  by  will,   ^<WI«,  ^01. 

thejudgeof  pro- 

btttet  it  bound  to  .  i      i         l 

give  it  to  the  It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 
a^^ifttl^'^of  judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 

the  minor,  and 
no  family  meet- 
i9g  it  required. 


KAIJS  AND   STROUD  0#.    COMMERCIAL  BANK. 

APPSAX*  FROM  THE  COUftT  OF  TBB   FIRIT  JUDICIAL  DIITKICT. 

On  a  question  of  fact,  whether  the  plaintifis  aold  the  artidtt  dMt^ 
to  the  defendants  or  to  the  undertaker,  when  the  evidence  fails  toihow 
the  court  below  erred,  its  judgment  will  not  be  disturbed. 

This  is  an  action,  instituted  by  the  plaintiffs  against  the 
defendants,  charging  them  with  sundry  articles,  as  pillaster 
chimney  pieces,  Roman  cement,  grates,  and  various  other 
things,  according  to  a  detailed  account  rendered  and  annexed 
to  the  petition,  amounting  to  one  thousaud  two  hundred  and 
seventy-nine  dollars  and  twenty-five  cents,  j>er  iAe  order  0/ 
Jiff.  Clarkson. 

The  defendants  pleaded  a  general  denial. 

Upon  the  trial,  testimony  was  taken  to  show  who  ordered 
the  materials  in  question,  the  bank  denying  that  the  phiQ- 
tiffs  had  any  right  to  look  to  them,  &c. 

After  examining  all  the  testimony,  which  relates  solely  to 
matters  of  fact,  the  district  judge  rejected  the  main  part  or 
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the  demand^  and  gave  judgment  for  only  ninety-seven  Eastrrh  Dist. 
dollars  and  twenty-five  cents,  and  costs.  The  plaintiffs  Feiniiarif,  i837. 
appealed.  htdb  kt  ±z. 

MIBB.  KaAIITH 

O.  B.  Duncan^  for  the  plaintiffs.  axdfireiws.co. 

Conradj  contra.  / 

On  a  qnettioD 
of  fact,  whether 

BuUardf  /.,  delivered  the  opinion  of  the  court.  the      pUiptiffs 

.  sold  the  articles 

This  case  presents  only  a  question  of  fact,  to  wit:  whether  charg;ed,  to  the 
certain  mantel  pieces  which  were  put  up  in  the  banking  the^andertidcer, 
house  of  the  defendants,  were  sold  by  the  plaintiffs  to  them,  ^^^  ^faiia''^to 
or  to  the  undertaker  who  had  constructed  the  building.  An  shov  the  coort 
attentive  examination  of  the  evidence  has  failed  to  satify  us,  judgment  viu 
that  the  court  below  came  to  an  erroneous  conclusion.  notbedirtuibed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


HTDE   ET   AL.    V8.    MISSISSIPPI   MARINE    AND    FIRE   INS.    CO. 

APPEAL    FROM    THE     PAEI8H   COURT,  FOR    THE   PARISH   AND   CITY   OF 

NEW-ORLEANS. 

Where  a  steamboat  is  insured  for  a  month,  and  sustains  an  injury  under 
this  policy,  in  a  distant  place,  for  which  the  underwiters  are  liable ;  and 
a  second  policy  is  taken  out  at  the  end  of  the  month  for  another,  making 
insurance  against  all  risks,  on  condition  that  the  damage  nutained  under 
thejirst  policy  be  repaired^  icc^  and  while  repairing  she  sunk :  Htld<t  that 
the  underwriters  are  liable,  fnd  that  this  was  not  a  condition  precedent, 
postponing  the  risk  until  the  repairs  were  completed. 

This  is  an  action  on  two  policies  of  insurance,  to  recover 
the  sum  of  four  thousand  dollars,  the  amount  insured  on  the 
steamboat  Tom  Bowling,  at  the  office  of  the  defendants. 
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EimM  DitT.      The  plaintiffs  allege,  that  while  the  boat  was  ranning' 

^^'^''""ryt  t»37.  under  a  monthly  policy,  abount  the  ISth  of  Jane,  18S5,  die 

■TMVTAb     Struck  a  rock  in  the  Arkansas  river,  and  put  into  little 

VIM.  iiARira    Rock  to  repair,  and  of  which  the  defendants  had  due  notice 

Annuivt.00.  before   signing    the   second  policy  ;  that  on  the   tSih  of 

June,  they  tjook  out  a  second  policy  for  another  month,  aad 
while  the  boat  was  repairing,  on  the  29th  of  June,  the  water 
rose  suddenly  and  she  sunk,  and  became  a  total  loss,  of  which 
the  company  were  duly  notified,  and  an  abandonment  tendered. 

The  defendants  pleaded  a  general  denial. 

The  evidence  showed,  that  on  the  26th  of  May,  1835,  the 
plainci^  insured  the  sum  of  four  thousand  dollars  on  the 
steamboat  Tom  Bowling,  for  one  month,  at  five  per.  ceat.,  to 
run  on  the  Mississippi  and  her  tj-ibutary  streams. 

That  about  the  12th  of  June,  the  boat  struck  on  some 
rocks  in  the  Arkansas  river,  at  a  place  called  Webber's 
Falls,  and  put  back  to  Little  Rock  to  repair.  This  fact 
was  notified  to.  the  defendants. 

On  the  25th  of  June,  1835,  the  first  month  expiring, 
the  plaintiflb  took  out  a  policy  for  another  month,  covering 
the  same  risks,  and  at  the  same  premium,  in  which  was 
inserted :  **0n  condition,  the  damage  done  by  grounding  on 
Webber^s  Falls,  be  repaired,  and  she  be  put  in  as  good  order, 
as  she  was  previous  to  that  accident.^ 

The  testimony  showed  further,  that  the  boat  was  at  Little 
Rock,  in  Arkansas,  undergoing  repairs,  when  on  the  29th 
of  June,  a  sudden  and  great  rise  came  in  the  river,  accom- 
panied by  a  storm,  and  she  sunk.  She  was  abandoned 
to  the  underwriters  as  a  total  loss. 

The  plaintifis  had  judgment,  from  which  the  defendants 
appealed. 

Strawbridgey  for  the  plaintiff,  cited  the  following  articles 
of  the  Code,  in  relation  to  the  interpretation  of  contracts  in 
support  of  the  case.     Louisiana  Code,  articles  1992,  2449. 

Lodutty  eonirOf  contended,  that  the  insurance  was  made 
on  a  candiiUm  preudeniy  which  was  first  to  be  performed 
before  any  liability  could  be   inconed  under  ihb  pdicy. 
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Martin^  /.,  delivered  the  opinion  of  the  court  EAtTisir  Diit. 

The  petiiionerB  allege,  that  iheir  steamboat  Tom  Bowling,       ^'^^'  ^^^' 
was  insured  in    the  defendants'  office,  by  two  monthly    htdiitae. 
policies.     That  on  their  application  for  the  second  policy,   mim.  mabuts 
the  boat  had  sustained  considerable  damages,  for  which  ^"*""'"*^* 
they  had  a  claim  on  the  defendants,  and  that,  afterwards, 
while  she  was  at  the  risk  of  the  defendants,  under  the 
second  policy,  she  was  entirely  lost  and  destroyed,  during, 
and  in  consequence  of  a  storm ;  wherefore,  they  claim  a 
compensation  as  for  a  total  loss. 

The  defendants  pleaded  the  general  issue.- 

There  was  judgment  for  the  plaintiff,  for  four  thousand 
dollars,. and  the  defendants  appealed. 

The  facts  alleged  in  the  petition,  appear  to  be  establshed. 

There  cannot  be  any  doubt,  that  the  defendants  are  liable 
for  a  partial  loss,  under  the  first  policy.  The  doubt  whether 
they  be  so  for  a  partial  or  total  loss  on  the  second,  arises  on 
a  clause  in  that  instrument,  in  which  it  is  stated,  that  the 
insurance  is  made  on  condition  that  the  damage  which  the 

Whet*        a 

boat  sustained,  while  she  was  at  the  risk  of  the  defendants  ateunboat  19  in- 
under  tbe  first  policy,  should  be  repaired,  and  the  boat  put  ^J^  J^  ^  * 
in  as  good  a  condition  as  she  was  previous  to  the  accident,  ti^ins  to  injuij 
which  occasioned  the  damage  sustained  under  the  first  cy,  In  a'disunt 
policy ;  in  other  words,  whether  this  was  a  condition  pre-  SeMdari^^ 
cedent,  postponing  the  risk  until  it  was  accomplished.     We  «« ii»h\e,  and  a 

-       .    .        .  ^  second  policj  is 

are  of  opinion  it  was  not  taken  out  at  the 

The  risk  under  the  second  policy  began  on  the  25th  June,  f^^^^^her^ 
at  twelve  o'clock  at  noon.    The  accident  under  the  first  policv  '^'"P  intnranoc 

against  all  nsKS, 

happened  on  the  12th  of  the  same  month.  As  the  second  on  condition  that 
policy  was  against  all  risks^  happening  between  the  25th  taineSr^r'ae 
of  June,  and  the  25th  of  July,  it  is  clear  that  it  was  not  -^v^*^^^ 
the  intention  of  the  parties  that  the  obligation  which  the  *»<i  ^hUe  re^ 
insured  incurred,  to  send  to  Little  Rock,  on  the  Arkansas  ?<^"^that"^the 
river,  where  the  boat  lay,  and  have  the  repairs  completed,  {S^we^nd"*** 
should  suspend  the  risk  within  the  time  necessary  to  effect  this  was  not  a 
this,  which  probably  must  .have  consumed  the  better  part  of  dem^Vostponi^ 
the  time  for  which  the  insurance  was  made.     It  cannot  be  t**«»*isk  until  the 

repairs        were 

believed,  that  the  insured  would  have  paid  a  premium  for  oompieted. 

69 
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Eastuv  Ditr.  thirty  days,  in  order  lo  have  the  boat  insured,  during  a 
^'^'^^*  period  of  less  than    fifteen  days.     If   the  risk  bad    been 

HAsxK  iBT  AL.   iotended  to  be  postponed,  until  the  condition  was  performed, 
9VIIBAK  Avs    no  premium  could  have  been  taken  for  the  time  necessary 
to  do  so. 

The  condition  imposed  on  the  insured  the  obligation  of 
repairing  the  boat,  before  she  was  exposed  to  the  perils 
of  navigation.  In  the  meanwhile,  any  risk  resulting 
aliunde^  as  from  fire,  were  covered  by  the  policy.  As  but 
four  days  expired,  between  that  on  which  the  obligation  to 
repair  was  incurred,  and  the  storm,  during  which  she  sunk, 
it  is  dear  that  no  laches  can  be  imputed  to  the  insured. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  coeta. 


MAGEE   ET   AL.   VS.   DUNBAR   Ain>   BROTHER. 

APPEAL   PBOM   TBI   COURT   OP  THR   THIRD  JUDICIAL  DISTRICT,    TRB  JUD«I 

or  TBI   XIOHTH    FRBSIDIMO. 

A  dilatory  exception,  denying  the  Identity  of  the  plaintiffs,  as  a  finn,  may 
be  pleaded  afWr  a  judgment  by  default,  on  filing  an  answer  to  the  merits. 

Although  an  issue  is  tacitly  joined  by  a  judgment  by  default,  yet,  when  it 
is  set  aside  by  filing  an  answer,  it  is  as  if  it  had  never  existed. 

In  denying  that  the  names  of  the  plaintiffs  do  in  fact  compose  the  firm  in 
whose  name  they  sue,  and  not  averritag  that  other  persons  compose  it,  is 
insufficient.  An  exception  of  this  kind  ought  at  least  to  show,  that, 
admitting  the  facts  alleged,  a  judgment  in  the  case  would  not  be  a  bar  to 
a  second  action. 

If  the  interrogatories  annexed  to  the  petition  are  not  answered,  and  no 
cause  shown,  they  will  be  taken  for  cbnfessed  on  the  trial. 

Notice  of  protest,  when  the  endorsement  is  made  by  a  firm,  to  <mm  of  the 
partnan*  is  sufficient. 
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DVIVIIAU  AVD 
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This  is  an  action  against  the  defendants,  to  recover  the  Eastkrit  Dist. 

sum  of  nine  hundred  and  (hirty-four  dollars  and  seventy-one  ^«*»""«''y»  >8S7. 

'  cents,  for  merchandize  sold  and  delivered  to  them. 

The  plaintiffs  allege,  that  the  defendants  endorsed  over, 
and  delivered  to  them,  a  promissory  note  for  eight  hundred 
and  five  dollars  and  seventy  cents,  drawn  by  J.  B.  Dawson, 
to  their  order,  which  was  protested  at  maturity,  and  due 
notice  given  to  them  as  endorsers.  That  they,  are  indebted, 
m  soUdOy  for  the  amount  of  said  note,  and  for  a  balance  on 
their  said  account,  of  one  hundred  and  twenly-nine  dollars, 
for  which  they  pray  judgment. 

The  plainiiffs  annexed  an  interrogatory  to  their  petition, 
calling  on  the  defendants  to  stale,  on  oath,  in  open  court,  if 
the  account  sued  on  was  not  correct. 

The  defendants,  after  judgment  by  default  taken,  filed  an 
answer  to  the  merits,  expressly  denying  that  James  Magee 
and  Michael  Magee  composed  the  firm  of  James  Magee  & 
Co.,  in  New-Orleans.  They  admit  their  endorsement,  but 
deny  every  other  allegation  contained  in  the  petition. 

The  parties  proceeded  to  trial  on  these  pleadings  and 
issues.  The  defendants  omitted  to  answer  the  plaintiffs' 
interrogatory,  touching  the  correctness  of  the  account  sued 
on,  and  the  judge  instructed  the  jury  to  take  it  for  confessed, 
but  on  motion,  struck  out  the  part  of  the  answer,  denying 
that  the  plaintiffs  composed  the  firm  of  Magee  &  Co.,  as  a 
dilatory  exception,  which  should  have  been  pleaded  before 
judgment  by  default.  This  was  objected  to,  and  a  bill  of 
exceptions  taken.  It  was  also  objected,  and  averred,  that 
the  notices  of  protest  were  insufiicient. 

The  jury,  however,  returned  a  verdict  for  the  plaintiffs, 
and  from  judgment  rendered  thereon,  the  defendants 
appealed. 


WeemSf  for  the  plaintiffs. 

1.  Defendants  and  appellants  were  not  entitled  to  any 
other  notice  than  that  furnished  by  the  service  of  the  inter- 
rogatories annexed  to  petition :  they  were  not  entitled  to 
service  of  the  order  of  court,  appointing  a  day  for  the  inter- 
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Eavrui  Dnr.  rogatories  to  be  aoswered.     Code  of  Pradke,  artide$  SSO^ 

f^^^'^^^  ''-^y-  S51 ;  2  Lomiiana  Reports,  72  ;  7  Ibid.  SSS. 

MJMME  n  AL.       2.  The  court  a  quo,  was  clearly  right  in  ordering  that  part 

BovBAii  AM9    ^^  ^^®  answer  which  denied  that  appellees  composed  the  firm 

BBonum.      of  James  Magee  &  Co.  to  be  struck  from  the  record,  because 

it  was,  in  its  very  essence,  a  dilatory  exception,  which  should 

have  been  pleaded  before  issue  joined,  whereas  it  was  uat 

pleaded  till  after  a  default  had  been  taken.    Code  of  iVodioe^ 

artkles  SS2,  SSS. 

3.  Notice  of  protest  was  sufficient.  The  record  shows^  by 
the  evidence  of  Hall  and  Wederstrandt,  that  one  of  the  ap- 
pellants, A.  Dunbar,  had,  shortly  before  this  protest  was 
made,  given  the  notary  general  instructions  to  notify  him  of 
protests  through  the  post-office  of  St  Francisville. «  It  is 
clearly  a  waiver  of  notice.  4  Jlfarltn,  JV*.  S.,  Laporie  vs. . 
La$»dryy  126. 

4.  Appellants  do  not  plead  fraud  in  their  answer,  and 
therefore  cannot  question  the  ownership  of  appellees  to  the 
note  sued  on.  The  evidence,  and  the  endorsements  on  the 
note,  sufficiently  show,  that,  the  note  sued  on  was  the  property 
of  appellees  at  the  time  the  suit  was  commenced.  3  Martin, 
JV*.  5.,  291 ;  S  Ibid.  S92;  7  Ibid.  255;  2  Lowriana ReparU, 
19S. 

Bradfordy  for  the  defendants. 

1.  It  will  be  observed  by  the  court,  that  the  defendants  in 
their  answer,  deny  the  identity  of  plaintiflb,  as  compoaing^ 
a  mercantile  firm.  This  denial  was  ordered  by  ihe  court  a 
quo,  to  be  stricken  out,  because  it  was  an  excepHon,  not  an 
answer.  It  was  too  late,  after  the  cause  had  been  opened» 
to  move  to  strike  out  a  part  o£  the  pleadings.  The  denial 
is  not  an  exception,  but  an  answer  to  the  merits. 

2.  It  does  not  appear  by  the  evidence,  that  the  plaintiflb 
and  appellants  were  the  owners  of  the  note  sued  on. 

5.  The  testimony  does  not  prove  any  right  of  property  in 
the  note  ever  to  have  been  in  plaintiffs.  The  declaration  ai 
John  Dunbar,  *^  that  it  was  all  right,"  proves  nothing  of  any 
right  to  the  note  in  the  plaintifls. 
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4.  There  was  no  legal  notice  of  protest  to  the  appellants,  as  EAnnv  Dirr. 
endorsers  of  the  note  of  John  B.  Dawson.  The  statute  of  ^g^joryt  '^y. 
the  ISth  March,  1827,  \st  Moreau's  Digest^  96,  BecHon  2, 
makes  it  the  duty  of  the  notary  to  serve  the  notice  on  en- 
doipsers,  and  whenever  such  endorsers  do  not  live  in  town,  to 
put  the  notice  of  protest  in  the  nearest  post-office  where  such 
protest  is  made,  ^^  addressed  to  the  endorsers  at  their  domicil 
or  usual  place  of  residence.**  Anoanias  Dunbar,  one  of  the 
endorsers,  lived  in  the  parish  of  West  Feliciana,  not  in  St. 
Francisville ;  and,  from  any  thing  which  appears  in  the  evi- 
dence, the  letter  may,  although  put  in  the  post-office 
in  St.  Francisville,  have  been  addressed  to  him  in  New- 
Orleans. 

5.  John  Dunbar  lived  in  St.  Francisville.  The  notary 
was  bound  to  know  it,  he  residing  there.  But  if  he  did  not 
know  the  fact,  he  did  not  use  ^*  all  due  diligence  to  obtain 
the  necessary  information,"  as  is  required  by  the  Sd  section 
of  said  act,  Ut  Mareau^  96.  Indeed,  no  inquiry  was  made 
for  the  residence  of  John  Dunbar.  It  would  have  been 
known  at  the  post-office. 

6.  The  court  a  quOy  erred  in  talking  the  failure  of  the 
defei^dants  to  answer  interrogatories,  as  evidence  against 
them.  See  bill  of  exceptions,  page  16,  of  the  record. 
Courts  of  justice  are  not  constituted  as  traps.  Had  the  de- 
fendants been  notified  of  the  day  when  they  were  ordered  to 
answer  interrogatories,  they  would  have  appeared  and  an- 
swered, according  to  the  truth  of  the  case. 


BuUardj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  endorsers  of  a  promissory 
Bote,  on  the  usual  allegations  of  demand  from  the  maker, 
and  due  notice  of  non-payment.  The  plaintiffs  also  sue 
for  a  small  balance  of  an  account,  for  goods  sdd  and 
delivered. 

The  defendants  having  failed  to  appear  or  answer,  a 
judgment  by  default  was  taken.  Before  trial,  however,  they 
filed  an  answer,  and  the  judgment  by  default  was  set  aside. 
In  their  answer,  they  deny  that  the  plaintiffs  constitute  the 
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EAiTK«ir  DrsT.  firm  of  James  Magee  &  Co.,  and  that  they  are  the  owners 
February,  1837.  ^f  jjjc   DOie  sucd  Oil  J    and   ihey  further  deny   iidice  as 
MAOKK  m  AL.    endorsers. 

DUNBAR  AHD        The  court,  considering  the  first  part  of  the  answer,  which 

BBOTuiA.      denied  the  identity  of  the  plaintiffs  as  composing  the  firm,  in 

the  nature  of  a  dilatory  except  ion,  and  that  it  came  too  tate, 

after  a  judgment  by  default  had  been  taken,  ordered  it  to  be 

stricken  out,  and  the  defendants  took  a  bill  of  exceptions. 

A  dilator)' ex-      We  think  the  court  erred.    The  Code  of  Practice  provides, 

5T'?"enu"y  *  of  ^^at  the  defendant  may,  at  any  time,  appear  and  file  his 

the  pUiniiffs  as  answer,  before  a  definitive  judgment  by  default  is  rendered, 

piended  after  a  and  the  first  judgment  taken  shall  be  set  aside.    Article  314. 

ia%r*«^  ^lii^  ^^^  filing  of  an  answer  is  a  matter  of  right,  and  does  not 

an  answer  to Ue  depend  upon  the  discretion  of  the  court,  nor  does  the  Code 

ments. 

appear  to  us  (o  restrict  the  defendant  in  relation  to  the  ex- 

ceptions  which  he  may  plead  in  such  a  case.     It  is  true, 

there  is  a  class  of  exceptions,  which  the  Code  requires  to  be 

Although  an  pleaded  U  limim  UtiSy  before  issue  joined,  which- we  understand 

Joinedbyajudff-  to  be  an  answer  to  the  merits,  and  that  an  issue  is  tacitly 

"r^iiielr'u  it  J*^'"®^  '^y  ^  jtidgnrent  by  default ;  but  when  that  judgment 

let    aside,   by  is  set  aside  by  filing  an  answer,  it  is  as  if  it  had  never  existed. 

it  is^8"if irhui  But,  while  we  express  an  opinion,  that  the  court  below  erred 

ncTcr  existed,     j^  striking  out  that  part  of  the  answer,  we  do  not  consider  it 

a  sufficient  ground  for  remanding  the  case.    The  defendants 

deny  that  the  plaintiflfs,  whose  names  are  set  forth  in  the 

In    denying  Petition,  and  who  sue  as  James  Magee  &  Co.,  do,  in  fact, 

that  the  names  of  compose  that  firm ;  but  they  do  not  aver  what  other  persons 

the  plaintiffs  do        .    ^         .  '  .  r     i-      i-    j  i_.  i 

in  fact  coropose  belong  to  It.  An  exception  of  this  kind  ought  at  least  to 
Mnfe"uley  sue!  show,  ^^^^^  admitting  the  facts  alleged  to  be  true,  a 
and  not  averring  judirment  in  the  case  would  not  be  a  bar  to  a  second  action. 

4hat  othor  per-  ••      c> 

aons  compose  In  the  form  in  which  it  is  pleaded,  it. amounts  to  nothing 
An  exception'of  Hiore  than  a  denial  of  the  right  of  the  plaintiflfs  to  recover 
liiUrt  todhow*  ^<^OTding  to  the  allegations  in  the  petition.  Thai  denial 
that  admitting  is  sufficiently  repeated  in  other  parts  of  the  answer,  and  it 
a  V^gment^^n  is  dear  that  the  plaintiflfs  cannot  recover  unless  they  show 
S^b^rbal^  to^2  ^^^^  ^^^y  ^^^  ^^^  holders  of  the  note,  and  that  the  defendants 
teoond  action,     are  indebted  to  them  in  a  further  balance  of  accounts. 
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The  account  is  sufficieDily  proved  by  the  neglect  of  th^  BAfiTKRif  Dirt. 
defendants  to  answer   the  interrogatories  annexed   to   the  Febt-vwy,  i8r>7. 
petition.     They   had   ample  opportunities   to  do  so.     The    mao^b  et  al 
plaintiffs  were  not  bound,  in  our  opinion,  to  give  them  any  '^' 

further  notice,  although  parties  may  require  their  interroga-      brother. 
lories  to  be  answered  in  open  court.     Code  of  Practice.  351.     If  i^e  inteiro- 

rw^i  ij.-  •.  ..•'.  ..  gatonesannexed 

The  court  did  not,  m  our  opmion,  err  m  instructmg  the  jury  to  the  petition 
that  the  failure  of  the  defendants  to  answer  the  interroga- ^  "n^i  ""^uJ^ 
tories,   amounted   to  a  confession  of   the  matters  therein  jhown,  they  will 

'  be     taken     for 

asserted.  confessed  on  the* 

The  facts  thus  disclosed  are,  that  the  defendants,  being 
indebted  to  Magee  &  Co.,  for  merchandize  to  the  amount  of  » 

aiue  hundred  and  thfrty-four  dollars  and  seventy^ne  cents, 
endorsed  over  to  them  the  note  in  question,  in  part  payment, 
leaving  the  balance  of  one  hundred  and  twenty-nine  dollars 
and  thirty-one  cents,  for  which  judgment  has  been  rendered 
in  this  case.  The  plaintiffs,  therefore,  appear  as  the  im- 
mediate endorsers  of  the  defendants,  in  consideration  of  aii 
existing  debt,  and  it  is  shown  that  they  were  the  holders 
when  this  suit  was  brought. 

The  only  remaining  question  is,  whether  due  notice  of 
protest  was  given.     The  notice  was  lodged  in  the  post-of5ce 
at  St.  Francisville,  where  one  of  the  partners  resided.     The     Noticeof  pro- 
Others  lived  a  few  miles  from  town,  and  nearer  another  office,  endorsenTent  Ss 
bui.  was  in  the  habit  of  receiving  his  letters  at  the  office  in  "»««*€  by  a6rm, 

°  to   one    of    the 

town.     It  is  shown,  that  he  had  previously  directed  the  partners,  is  suffi- 
notary  to  leave  any  notices  of  protest  in   that  post-office.  ^^^^' 
From  these  facts  we  are  authorized  to  conclude  that  the 
police  was  received,  although  the  act  of  placing  it  in  the 
office  might  not,  by  the  statute,  be  considered  as  constructive 
notice.     Notice  to  one  partner  is  sufficient. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Febmanf,  ISSf. 


MUAmD,f.V.«. 


MORTOlf  «ff.    POLLAED,  F.  W.    C. 

AVrSAI.  FBOK  TBB  COORT  OF  TBI   VOnftTB  iOOIOlAl.  DItTEIOTt  TVS  JVIMB 

or    TBB    SBOOMO   rEBSIDIHO. 

Where  a  ram  of  monej  is  pajable  on  a  giren  day,  at  a  particiiJar  plaee, 
demand  there  is  a  condition  precedent  which  the  adrerse  party  ia  boiaid 
to  allege  and  prore. 

This  n  an  action  to  recover  the  sum  of  six  hundred  and 
seventy-five  dollarsy  which  the  defendant  agreed  to  pay  the 
plaintiff,  for  building  a  sugar  mill.  See  the  facts  of  this 
case  reported  in  9  Lotdsiana  Reparian  174. 

The  agreement  sued  on  is  in  writing,  in  which  the 
defendant  promises  to  pay  this  money  in  two  instahnenti^ 
one  after  the  work  had  commenced,  and  the  other  when  it 
was  completed ;  both  instalments  payable  at  the  Branch 
Bank  of  the  Union  Bank  of  Louisiana,  office  at  Plaquemine. 

The  plaintiff  alleges,  that  the  defendant  has,  upon  ami- 
cable demand,  failed  and  refused  to  comply  with  her  engage- 
ment, &c.  He,  therefore,  prays  judgment  for  the  sum  of 
six  hundred  and  seventy-five  dollars,  with  interest  and  costs. 

The  defendant  admitted  the  agreement,  but  denied  the 
right  of  the  plaintiff  to  recover,  and  denied  that  any  cause 
of  action  was  alleged  and  shown ;  she  then  set  up  other 
matters  in  defence. 

Upon  the  trial,  the  court  sustained  the  plaintiff's  right  of 
action,  and  the  case  was  submitted  to  a  jury,  who  returned 
a  verdict  of  three  hundred  and  forty-two  dollars  for  the 
plaintiff,  and  from  judgment  rendered  thereon,  the  defendant 
appealed. 

Stacy  and  Labannty  for  the  plaintiff,  argued  this  case  ts 
parte. 

1.  The  court  erred  in  overruling  the  first  exception  of 
defendants,  for  this,  that  the  obligation  is  made  payable  at  a 
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particular  place,  and  it  is  not  alleged  that  payment  has  been  Bastebh  Dibt. 
demanded  at  that  place.  '  Febmai-y,  i837. 

The  denial  is  repeated  in  the  answer,  under  the  plea  of       xorton 
the  general  issue :  it  was  a  condition  precedent,  which  plain-  roLLAs^tw.e, 
tiff  was  bound  to  allege  and  prove  upon  trial;  he  has  done 
neither,  and^  therefore,  cannot  recover.  Louisiana  Codey  1899, 
1905,  1907,  1908.     S  Martin,  JV.  S.,  423. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  which 
condemns  her  to  pay  a  sum  of  money,  according  to  an 
agreement  annexed  to  the  petition. 

This  agreement  shows,  that  the  defendant  promised  to 
pay  the  sum  claimed,  at  the  ofiBce  of  the  Union  Branch 
Banlr,  at  Plaquemine.  There  is  no  allegation  in  the 
petition,  that  the  plaintiff  called  there  for  the  money. 

The  counsel  for  the  defendant  and.  appellant,  has  correctly  ofmon^Upiy- 

urged  that  the  court  erred  in  overruling  his  exceptions  to  5ay^^  jr«'plirti- 
the  absence  of  any  allegation,  and  proof  of  a  demand  of  ^^JT.  ^^^ 
payment  at  the  place  at  which,  according  to  the  agreement,  acoodiUon  pre- 
the  defendant  bound  herself  to  pay.  advewe^pIrtT  u 

The  demand  at  that  place,  was  a  condition  precedent,  ^^^  *°  ""^K* 

■^         '  *^  '  aDd  prove. 

which  the  plaintiff  was  bound  to  allege  and  prove. 

4 
♦ 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  defendant,  as 
in  case  of  a  non-suit ;  the  plaintiff  paying  costs  in  both 
courts. 


70 


594  CASES  IN  THE  SU7EEMK  COURT 

KivnBir'  DitT. 

Ftdntary,  1837. 

iw*  CHASLB8  JAMIIf  Of.    HIS   CREDITORS. 

ttt  cftmrroBf. 

APPBi^  VaOM   TBI    COUET  OF  TBB    FIBST   JUBICIAL  fMBTBICT. 

Where  the  clerk's  certificate  attests  that  the  transcript  contains  all  the 
teetimonj  addueed  on  the  trial,  and  the  appellant  relies  on  a  bill  of 
exceptions  in  the  record,  no  assignment  of  error  is  necessary. 

The  privileged  debts  and  expenses  of  an  insolvent's  estate,  must  be  paid 
from  the  proceeds  of  the  immovables,  accord iosr  to  the  price  at  which 
they  have  been  sold. 

H 10  the  irame^allea,  and  not  tfac^  moetfage  creditoH^  which  owe  and  nmet 
oontribate  to  the  payment  of  the  privileged  debts  and  expenses,  wbefthsr 
the  movtgagee  exaeling  ea  snch  property  be  special  or  general. 

The  syndics  fled  a  iaUeaa  of  distribution  io  thia  case. 

The  beirs  of  Lemon  ier  made  oppositi^a  to  the  tableau  or 
▼arious  grounds ;  and  among  otlnersy  to  the  Hiode  of  paying 
the  privileged  debts  and  expenses  of  the  estate. 

The  district  judge  decided,  that  as  fhere  weret  not 
movables  sufficient^  the  privileged  debts  and  expemses  must 
be  borne  by  the  immovables,  or  their  proceeds,  according  to 
the  price  which  they  produced^  u  «.,  k  is  the  immovables 
which  owe  this  contribution^  and  not  the  mortgage  cFeditscs. 

From  this  judgmcni  Lsmonier'a  heirs  appealed 

Morphy  and  Grailhey  for  the  syndics,  urged,  that  when  the 
proceeds  of  the  movables  are  insufficient  to  meet  the 
privileged  charges,  costs  and  expenses,  and  there  are  no 
unincumbered  slaves  and  immovable?,  M  the  immovabks 
must  contribute,  whether  affected  by  special  or  general 
mortgage.     5  Martinis  RepariSj  46S ;  6  Ibid.  519. 

2.  And  property  specially  mortgaged  is  not  to  be  exempted 
from  contribution,  because  there  may  be  property  subject 
only  to  a  judicial  mortgage.  Louiriana  Code^  articks  3317, 
3321,  3233,  3236. 
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JU&ereadyy  for  tbe  appellaoiSy  contended  that  imrooTaUes,  EAsraur  Dm. 
subject  auly  to  general  or  judicial  mortgages,  and  not  ifaose  February,  usr. 
specially  mortgaged,  must  contribuUe  io  the  payment  of  the  chaitlwijajiik* 
privileged  debts    and    expenses,  in    default   of  movables  ^''' 

sufficient. 

Marlm,  /.,  delivered  the  opinion  of  the  court. 

On  the  day  this  cause  was  called  for  hearing,  the  attorney 
for  tbe  syndics,  (the  appellees,)  and  that  of  the  opposing 
creditors  and  appellants,  Sied  a  paper,  stating  that  the^  only 
question  for  the  decision  of  the  court  was,  whether,  *^  when 
the  proceeds  of  the  sale  of  the  movables,  of  an  estate  sur- 
rendered, are  insufficient  to  meet  the  privileged  debts  and 
charges,  and  there  are  no  unincumbered  slaves  or  immova- 
bles,  the  property  specially  mortgaged  is  to  contribute  to  the  derk's    eertifi- 
payment  of  said  debts  and  charges,  where  there,  is  property  ^^  *^^"^*^J 
subject  to  individual  or  general  mortgage ;  or  whether,'  in  cootains  all  the 
such   a    case,  all  the  immovables  must  not  be  made  to  J^'^iL  tM, ' 
contribute,  by  whatever  kind  of  mortgage  they  may   be  JlJJjeJoJ^'b/nJf 

affected."  exeeptionsinthe 

The  wife  of  the  insolvent  prayed  the  dismissal  of  the  tignment°°  *rf 
appea],vOQ'ibe  ground,  that  this  paper  contained  an  assign-  ^"^  *'  "*^*" 
ment  of  error,  apparent  on  the  face  of  the  record,  and,  as  Thepriviieged 
such,  ought  to  have  been  filed  within  ten  days  after  the  aes  of  m  insoi- 
record  is  brought  up ;  otherwise,  the  appeal  is  to  be  rejected.  ''^^  y^  ^'^jHfd 
Cod$  of  Practice,  897.  *">"?  tj»«  ijro- 

rwi.  •/•  i.      1        "i     1  It  ceeds  of  the  im- 

The  certincate  of  the  clerk  attests  that  the  transcript  movables,  ao- 
conlains  all  the  testimony  adduced  on  the  trial.  It  is,  per-  |^*"ft  ^whloh 
haps,  not  equal  to  /a  statement  of  facts;  but  the  appellant  ^^f7  ^^''^  ^^^ 
relies  on  a  bill  of  exceptions,  for  the  examination  of  the  itistheimmo- 
case  by  this  court.  No  assignment  of  error  was,  therefore,  JJ^  ^''morteage 
necessary  ;  the  paper  filed  contains  none,  and  presents  only  creditors,  which 

,  '     '  ^  owe    Mnd    must 

a  single  point  deemed  necessary  for  the  consideration  of  the  contribute  to  the 
court.  On  the  merits,  it  appears  to  us,  that  tbe  inferior  ^^vUeget'  and 
judge  correctly  decided,  that  the  privileged  debts  and  ex-  S^^^^ort**^ 
penses  must  be  borne  by  the  immovables,  according  to  the  ges  existing  on 
price  which  they  produced.  It  is  the  immovables,  and  not  spedarorgen^ 
tbe  mortgage  creditor,  which  owes  this  contribution,  whether  ^"^' 


556  CASES  IN  THE  SUPREME  COURT 

EAsnnr  Dm.  the  mortgage  be  special  or  general.     Delor  vs.  Mmitegutj  5 
Ftbiuary,  1837.  MoriMs  Reports^  page  468;    Gofarth  vs.   His  credUorsy   6 

JUarthCs  Reports^  page  519. 


WAKTBLLX 

tif. 
LBBUUIC. 


It  is,  therefore^  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


WARTELLE  V9.   LE   BLANC* 
APPEAL   FROM   TBK   COURT   OF  THE   FIRST  JUDICIAL  DI8TKIGT. 

« 

Where  a  partner  buys  goods  for  another  person,  and  pays  for  them  on  his 
own  account,  on  receiving  goods  in  return,  with  orders  to  sell  them,  and 
place  the  proceeds  to  his  credit,  the  partner  may  accredit  them  in  the 
separate  account  he  has  with  such  person. 

When  there  is  but  one  debt  due,  imputation  of  payment  can  only  be  made 
to  that  one. 

The  Supreme  Court  will  not  remand  a  case,  and  order  a  supplementaiy 
account  to  be  filed,  which  was  not  asked  for  by  the  pleadings  in  the 
court  below.     Bnch  an  order  could  only  be  made  by  an  amendment. 

This  is  an   action  of  account,  by  one  partner  ag^ainst 
another,  for  a  balance,  alleged  to  be  due,  which,  the  plaintiff 
says,  has  been  caused  through  error  and  incorrect  accounts, 
rendered  by  his  co-partner,  who  had  the  principal  manage- 
ment and  control  of  the  business. 

The  plaintiff  claims  a  balance  due  to  him,  according  to  a 
detailed  statement  annexed,  of  four  thousand  two  hundred 
and  twenty-one  dollars  and  fifty-one  cents. 

The  defendant  pleaded  a  general  denial  ;  and  denied 
specially  any  errors  or  omissions,  on  his  part,  in  settling  the 
partnership  affairs. 
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Each  party  propounded  interrogatories  to  the  other  Eabtbhk  Dikp. 
respecting  ^thei^  accounts,  and  much  evidence  was  intro- -'^g^'^n^^  ^^^^' 
duced,    to    explain  and    support    the  respective    accounts      wahtillb 

set  iip.  •  „^sc. 

After  a  patient  and   nainute  examination  between   the 

parties,  by  the  district  judge,  he  came  to  the  conclusion,  that 

there  was  six  hundred  and  eight  dollars  and  fifty-nine  cents 

due  to  the  plaintiff,  for  which  he  rendered  judgment.     The 

plaintiff  being  dissatisfied  therewith,  took  an  appeal. 

/.  SegherSy  for  the  plaintiff. 

Orirna  and  Strawhridgey  contra. 

Bullardy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  urges  the  reversal  of  the 
judgment  of  the  court  below,  on  the  ground  that*  an  item  of 
his  account,  of  one  hundred  and  seventy-one  dollars  and 
ninety-one  cents,  was  disallowed,  and,  together  with  two 
others,  reserved  as  the  subject  of  future  adjudication  between 
the  parties.  This  item  consists  of  a  remittance  made  by  one 
Girodel,  of  Omoa,  to  the  defendant,  which  is  alleged  ought 
to  have  been  -credited  to  the  joint  account  of  plaintiff  and 
defendant. 

It  appears  in  evidence,  that  Le  Blahc  had  purchased  some  ner  bi^^goods 
fifoods  here  for  Girodel,  and  paid  for  them.     That  afterwards  ^°'*        another 

^  '  \  person,  and  p»yB 

a  shipment  was  made  to  him  on  the  joint  account  of  the  for  them  on  his 
parties.  Girodel  sent  goods  to  this  place,  which  were  sold,  ^i^^^good^ 
and  the  proceeds  credited  in  account  with  Le  Blanc.  Le  Blanc  j^'J^^^'Jo  ^^*{j 
was  instructed  to  sell  them,  and  place  the  proceeds  to  the  them  and  place 

1  ■       f  r^-       11  ^^^  proceeds  to 

credit  of  Girodel.  his   credit,    the 

The  evidence  does  not  satisfy  us,  that  at  the  time  the  Jr^"f  them  ^ 
remittance  was  made,  Girodel  was  indebted  on  any  other  ^^  separate  ac- 

,  I  .    •       1  I  1       -       1  .        ,         1       count  he  has  with 

^account  than  the  origmal  purchase  made   for  him  by  the  such  person. 
defendant.     It  is  not  shown  that  the  goods  shipped  for  the  ig^t^^e^d^t 
loint  account  of  the  parties  had  yet  been  sold.     If  onlv  one  *^"*^'  J^npu^^tion 

\  t  i  1        •  .L  1      .  ,  *>'  payment  can 

debt  was  due  at  the  time,  the  payment  can  he  imputed  to  no  only  be  made  to 
other.  **"'°^*'' 
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£a«ti»v  Dm.      The  appellant  prays  the  court  to  remand  the  case,  with  an 

jV6niary,  \%S7.  order  (hat  the  defendant  file  a  supplementary  account  within 

jiuoauxn^  ^  limited  period,  or,  in  default  thereof,  that  judgment  be 

v  rendered  arainst  him  for  the  amount  of  the  suspended  items. 

The  Sapreme  We  think  this  caunot  be  done.    Such  an  order  was  not 

^and^a  eaw  A^ked  in  the  court  below,  and  could  only  be  done  by  an 

and  order  amp-  amendment.    All  the  riffhts  of  the  plaiutifi*  are  reserved  by 

plementaiy    »«-    ,      .     ,  -        •  .   i    .      .       i  a.   •        i     i-i         ■ 

eounttobefiied,  the  judgment  which  19,  m  that  respect,  sufficiently  uberaL 

'vhich  was  not 
asked  for  by  the 

pifjidingtjnthe      [^  {g^  therefore,  ordered,  adjudged  and  decreed,  that  the 
Such  an  order  judgment  of  the  District  Court,  be  affirmed  witb  costs. 

ooald  only  be 
made  bj  an 
amendment. 


DECOUX   ET   AL.    V8.   LEDOUX. 
APrBASt   FEON  TBI  COURT  OF  rROBATBB,  P0&  THB  FARISH  OF  POINT  OOVPftC 

A  person  acting  either  as  executor,  or  agent  of  a  succession,  by  the  adrioe 
and  authority  of  a  family  meeting,  in  settling  its  affairs,  and  paying  orer 
to  the  heirs  their  respective  portions,  is  entitled  to  his  commissions 
thereon. 

This  is  an  action  by  the  heirs  of  their  grandmother,  to 
recover  the  sum  of  about  nine  hundred  and  ten  dollars, 
which  they  allege,  the  defendant,  as  executor  and  agent  of 
her  succession,  illegally  and  erroneously  charged  for  his 
commissions.  The  plaintiffs  allege,  that  the  executor  had 
no  seizin  of  said  succession,  and  was  only  charged  with 
conservatory  acts,  and  paying  some  small  legacies.  That 
he  proceeded  to  sell  the  effects  of  baid  succession  on  a 
credit  of  two  instalments,  and  rendered  an  account  of  the 
first,  for  the  sum  of  ten  thousand  eight  hundred  and  seventy 
dollars.  They  finally^ show,  that  the  defendant  charged  and 
received  two  and  a  half  per  cent.,  commission,  as  executor, 
on  the  amount  of  the  inventory,  to  wit :  the  sum  of  twenty- 
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five  thousand  one  hundred  and  forty^five  dollars,  and  also  eavrbit  Dict. 
two  hundred  and  one  dollars,  and  seventy-seven  cents  com"-  February,  issr. 
nissioD,  as  administrator,  on  the  sum  which  he  accounted  ^^^^^^^^ 
Sof^  &c.     They  allege,  that  the  whole  was  allowed  and  ^• 

paid  in  error,  and  that  being  minors,  they  are  not  boiind  by 
the  proceedings  thus  bad.  They  pray  judgment  for  such 
excess  of  commissions  allowed,  as  may  be  found  due  on 
investigation. 

The  defendant  pleaded  a  general  denial;  and  further 
averred,  that  as  testamentary  executor  of  widow  Decoux, 
deceased,  be  was  authorized,  and  took  possession  of  the  wbole 
<»f  her  succession ;  that  it  became  neeesssary  for  the  pay- 
ment of  the  legacies,  that  the  whole  should  be  sold,  and 
which  was  sold  with  the  advice  of  a  family  meeting,  and 
the  proceedings  had,  approved  by  the  same  authority,  the 
minors  being  also  represented  by  their  tutor,  &c.  '  He  prays 
to  be  dismissed,  &c. 

The  probate  judge  ordered  another  account  to  be  rendered, 
and  on  scrutinizing  the  accounts,  decided  that  the  defendant 
had  charged  and  received  three  hundred  and  fifty-six 
dollars  and  seventy-five  cents,  as  excess  of  commissions, 
which  he  was  ordered  to  refund  to  the  plaintiffs.  From 
this  judgment,  they  being  dissatisfied  therewith,  took  an 
appeal. 

.  F»  Al  Ogien,  for  the  plaintiffs  and  appellants. 

L.  Ja$iiiny  for  the  defendant. 

JUartiny  /.,  delivered  the  opinion  of  the  court. 

,In  this  case  the  plaintiffs  were  dissatisfied  with  a  judgment 
of  the  Court  of  Probates,  which  gave  them  a  small  sum, 
as  excess  of  commissioDs,  charged  by  the  defendant  on  the 
settlement  of  their  grandmother's  estate,  as  her  testamrentafy 
executor;  and  have  appealed  to  this  court  for  redress. 
They  allege  be  improperly  retained  for  commissions  the 
sums  now  demcmded,  in  settling  said  succession,  either  as 
executor,  and  afterwards  as  agent,  by  the  direction  of  a 
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BjjTBBir  Dm.  family  meeting.  They  further  contend,  that  the  mandate, 
Feffruary,  1857.  ^jjug  executed  by  the  defendant,  was  a  gratuitous  one. 

HKHHBir  The  defendant  denied  that  he  owed  the  plaintiffs  any  sum, 

BKi^xv.       and  justified  his  charge  and  claim  to  commissions.     He  also 
.  ^  p^"on  Mt-  prayed  to  have  the  judcmient  amended  in  his  favor. 

iDff  either  fts  ex»  *      ''  ^      o 

ecutor  or  ii^nt  The  facts  of  the  case  are  substantially  the  same  as  those 
byt*e^5^"*and  '"^  ^^^  c^se  of  Decoux's  htirs  vs.  PlatUevigneSy  just  decided. 
authority  of  a  py^  ^^^^  503^  The  judgment,  therefore,  must  be  the  same 
ID    settling  its  in  this  case,  as  was  rendered  in  that. 

affairs,  and  pay- 
ing over  to  the 

heirs  their  res-      j^  jg   therefore,  Ordered,  adiudefed  and  decreed,  that  the 

pective  portions,  '  »  >        j      o  » 

IS  entitled  to  his  judgment  of  the  Court  of  Probates,  be  annulled,  avoided 
thereon.  &nd  reversed  ;  and  that  there  be  judgment  for  the  defendant^ 

with  costs  in  both  courts. 


HENNEN   r^.    HENNEN. 

APPEAL    FEOM   THE    COURT  OF  THi;  FIE8T   JtJDICIAL   DISTRICT. 

Where  the  testimony  has  been  token  down  in  writings,  and  the  record 
contains  all  the  evidence,  the  judge  must  so  certify,  and  no  other 
statement  of  facts  is  required. 

So,  where  either  party  requires  the  clerk  to  take  down  Uie  testimony  in 
writing,  which  shall  serve  as  a  statement  of  facts,  the  judge  cannot  he 
required  to  make  one. 

This  is  an  application  for  a  mandaimus. 

The  defendant  filed  his  afiSdavit,  stating  that  he  had  called 
on  the  district  judge,  for  the  first  judicial  district,  to  make 
a  statement  of  facts  according  to  law,  and  that  he  refused  : 
wherefore,  he  took  a  rule  on  said  judge  to  sbow  cause  why 
a  mandamus  should  not  issue,  compelling  him  to  make  a 
statement  of  facts. 
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I 

The  judge  showed  for  cause :  "  That  before  the  trial  of  EinmBir  Um. 
said  cause,  upon  the  demand  of  the  counsel  of  plaintiff  or  Feimiary,  i837. 
defendant,  or  of  both,  all  the  parole  evidence  offered  in  the       juiirinEBr 
case  was  taken  down  in  writing  by  the  clerk,  under  the  ar-       ^mir 
tide  of  the  Code  of  Practice  to  that  effect :   that  all  the 
written  evidence  was  noted  by  the  clerk  as  it  was  offered  by 
either  party,  as  being  offered  in  evidence  :  that  some  original 
records  of  the  District  Court,  some' of  the  Parish  and  Probate 
Courts,  and  some  of  the  United  States  Court,  as  will  appear 
by  the  minutes  of  evidence  taken  by  the  clerk,  were  offered 
and  read  in  evidence,  and,  as  I  understood,  by  consent  and 
agreement  of  parties,  no  objection  being  made.   • 

**  That  under  these  circumstances,  the  undersigned  con- 
siders that  he  is  not  bound  by  law,  and  cannot  make  any 
statement  of  facts,  the  case  being  one  where  the  evidence  is 
taken  down  by  the  clerk,  which  supersedes,  dispenses  with, 
and  would  render  illegal  any  statement  of  facts. 

**  The  court  has  stated  to  the  appellant,  that  whenever,  in 
the  course  of  making  out  the  record  of  appeal^  the  clerk  finds 
it  necessary  to  call  for  records  other  than  those  of  this  court, 
the  court  will  take  steps  to  compel  the  party  offering  such 
evidence,  to  furnish  copies,  or  cause  copies  to  be  procured  at 
his  expense,  so  as  to  complete  the  record." 

BuUardf  /.,  delivered  the  opinion  of  the  court. 

The  judge  of  the  first  district  shows  for  cause,  why  he 
should  not  be  ordered  by  this  court  to  make  a  statement  of 
facts,  that  before  the  trial  of  the  case,  upon  the  demand  of 
the  counsel  of  plaintiff  or  defendant,  or  of  both,  all  the  parole 
evidence  offered  was  taken  down  in  writing  by  the  clerk. 
That  all  the  written  evidence  was  noted  by  the  clerk,  as  it 
was  offered  by  either  party.  That  some  original  records  of 
the  District,  Parish  and  Probate  Courts,  and  some  of  the 
Court  of  the  United  States,  were  offered  and  read  in  evidence, 
and,  as  he  understood,  by  consent  and  agreement  of  parties, 
no  objection  being  made.  Under  these  circumstances,  he 
conceives  he  is  not  bound  by  law,  and  cannot  make  any 
statement  of  facts. 

71 
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EitnBH  Dnr.      The  Code  of  Practice  provides,  that  when  the  depoflitkms 

Februay,  1837.  ^f  witnesses  have  not  been  taken  in  writing,  the  party  in- 

.  aTT  BAHK  or  tending  to  appeal,  must  require  his  adversary  to  draw  jointly 

'*^  w!^*^"   with  him  a  statement  of  facts.     If  he  refuse,  or  the  parties 

•iBAHDBAVK.  cannot  agree  as  to  the  manner  of  drawing  it,-  the  court,  at 

ttimony  has  been  ^^^  request  of  either,  shall  make  such  statement,  according  to 

>tikeo  dovn  in  ifaeir  recollection  of  the  facta,  or  from  the  notes  taken  on  the 

wntinip.  Mid  the 

.reeord  contains  trial.  But  if  the  testimony  produced  bad  been  taken  in 
the  jadK^^  writing,  and  the  reeord  contains  all  the  evidence,  the  judge 
Shtr^^^e'S  ^^^  ^  certify.  Code  of  PraeHce,  artide$  686,  60S,  608. 
of  lacu  is  re-  Either  party  Tnay  require  the  clerk  to  take  down  the 
^Sowhere  either  testimony  in  writing,  which  shall  serve  as  a  statement  of 
Sle^ierkto'uSte  ^^^  '^  ^^®  parties  should  not  agree  to  one.    Code  of  Praeticey 

down  the  tesU-  orHck  601. 

whi<^"^     siu![i      It  appears  to  us  this  is  not  one  of  the  cases  in  which  the 
Snt  rf'  SST  J"^S®  ^^  required  to  make  a  statement  of  facts, 
the  judge  ouuiot     Let  the  rule  be  discharged. 

he   reqoired   to 
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VHiere  a  hill  is  paid  tvpra  protest,  for  the  honor  of  the  drawer,  he  cam 
only  recover  of  the  drawee^  the  costs  of  protect  for  non-acceptance. 

Wh^re  an  a^eement  contains  a  dissolving  condition  on  notice  given  by 
one  of  the  parties ;  and  before  the  expiration  of  the  notice,  the  c»thcr 
desiring  to  continne  it,  proposes  some  new  modifications  which  are 
accepted  by  the  adverse  party,  two  days  after  the  notice  to  djssolve  had 
expired :  Held^  that  this  was  a  waiver  of  his  right  of  oonsidoriiig  tke 
agreement  at  an  end,  and  that  he  was  bound,  fbr  bills  draws  in  the 
meantime,  tmder  the  agreement 

The  obligation  on  the  drawee,  to  pay  a  cheek  and  a  biU  of  exchange,  are 
the  same.  Both  contain  a  request  from  the  drawer  to  the  drawee,  to  pay 
a  sum  of  money  to  a  third  perron,  in  whose  favor  the  check  or  bill  is 
drawn. 
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Vnna  there  is  ao  qveetwn  of  fmct,  and  the  sole  question  heing  the  eon-  Eastbbv  Dm, 
•traction  of  en  aipreement,  or  written  instrument,  of  which  the  court  is  February^  1837. 
the  legitimmte  judge*  although  the  verdict  be  set  aside,  the  case  will  not  crrr  bahk  or 
be  renuinded  for  a  new  trial. 


The  acts  of  the  legialatare,  giving  danagee  on  protested  bills  and  notes,    enAmn  bask. 
only  relate  to  those  due  by  the  drawers  and  endorsers,  and  is  silent,  in 
legard  to  these  which  are  daimed  from  drawees  and  aocepton. 

But  when  damages  are  claimed  by  the  drawer  fVom  the  drawee,  who  was 
bmind  to  honor  the  draft,  the  latter  must  indemnify  the  Ibrmer  for  the 
damages  resulting  from  the  dishonor,  i.  e.,  whatever  he  has  had  to  pay 
the  holder. 

This  is  an  action  to  recover  from  the  defendants,  the  sum 
of  two  thousand  six  hundred  and  ninety  dollars,  for  damages, 
interest  and  costs,  on  four  protested  bills  of  exchange,  drawn 
by  the  plaintiffs  on  the  defendants,  in  pursuance  of  a  special 
agreement  between  them,  according  to  a  detailed  state- 
ment annexed  to  the  petition. 

The  defendants  pleaded  a  general  denial. 

The  tenor  of  the  agreement,  under  which  the  bills  of 
exchange  in  question  were  drawn,  is  set  out  in  the  opipion 
of  the  court,  together  with  the  several  dates  of  the  bills,  and 
the  correspondence  between  the  parties,  which  was  produced 
in  Q^vidence. 

The  case  was  submitted  to  a  jury  in  the  District  Court, 
who  returned  a  verdict  of  thirty  dollars  and  forty-three  cents, 
for  the  plaintiffs,  and  from  the  judment  rendered  thereon, 
they  appealed ;  having  first  made  an  unsuccessful  attempt 
to  obtain  a  new  trial. 

De  JtrmaSi  for  the  plaintilSs. 

Sirawbridge,  for  the  defendants,  made  the  following  points : 

1.  Under  no  circumstances  can  the  first  item  of  the  account 
be  allowed.  The  draft  was  paid  by  the  plaintiffs'  a^^ent, 
and  no  damages  were  incurred.  JVotte  4*  Co.  vs.  Their 
CrediUn-i^    7  Martin,  JV*.  S.,  9. 


OIBAESBAVK. 
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RAvmur  ihn.      %  Whatever  may  have  been  the  character  of  the  first 
February,  1836.  agreement  entered  into,  on  the  28th  of  May,  1833,  the 
ciTT  BAKK  OP  plaintiffs  were  notified  that  *the  agreement  must  end,  and 
vt.  six  months  after  they  were  notified,  it  had  expired. 

3.  A  new  arrangement  was  then  made,  by  which  it  was 
expressly  agreed,  that  each  party  must  realize  the  funds  in 
the  hands  of  the  other  as  they  could.  No  more  facilities  in 
drawing  were  to  be  allowed. 

4.  The  draft  in  favor  of  Nicholson,  drawn  by  the  defendants, 
furnishes  no  proof  of  the  understanding  under  the  new 
agreement.  It  was  drawn  under  the  first  arrangement,  viz: 
October  25th,  1833;  whereas  the  agreement  did  not  expire 
until  the  28th  of  November,  and  the  new  proposal  was 
accepted  on  the  SOth  of  November,  1833. 

5.  The  verdict  of  the  jury  is  not  to  be  disturbed. 

JIfarttn,  /.,  delivered  the  opinion  of  the  court. 

JBy  a  contract  entered  into,  the  27th  July,  1832,  the 
defendants  agreed  : 

1st.  To  transfer  the  stock  of  the  plaintiffs,  and  pay  the 
dividends  thereon,  free  of  charge,  and  receive  the  inst&l- 
ments  in  like  manner;  to  negociate  and  eell  the  steriing 
bills,  remitted  to  them  by  the  plaintifis ;  to  collect  in  Phila- 
delphia, Maryland  and  Virginia,  and  many  banks,  in  the 
East  and  West,  free  of  charge  ;  to  redeem  the  plaintifl^  post 
and  bank  notes,  payable  in  Philadelphia  ;  pay  their  checks, 
and  if  not  in  funds,  discount  to  the  amount  of  one  hundred 
thousand  dollars,  from  the  paper  they  may  have  for  collec- 
tion. The  plaintiffs  agree  to  collect  in  the  same  manner, 
any  bills  or  notes,  which  the  defendants  may  remit  to  them 
on  New-Orleans,  Natchez  and  Mobile.  On  the  28th  of 
May,  1833,  the  defendants  informed  the  plaintiffs,  their 
agency  in  receiving  transfers  of  the  plaintiffs'  stock,  &c.,  had 
become  so  onerous,  that  the  original  contract  could  no 
longer  be  continued  in  force,  unless  the  plaintifis  would 
consent  to  pay  a  yearly  sum  of  one  thousand  dollars  to  the 
defendants,  and  on  their  refusing  to  do  so,  the  defendants 
would  avail  themselves  of  a  clause  in  the  original  contract. 
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which  authorieed  either  party  to  put  an  end  thereto,  on  KAvrsur  Dm. 
giving  six  months'  notice.  The  plaintiffs  consented  to  ^^^rvary,  ns7. 
the  allowance  of  one  thousand  dollars,  required  by  the  gitt  bahk  of 
defendants,  on  condition  that  the  exchange  sent  to  the  ^^^'^^^^ 
plaintiffs  for  collection,  should  not,  as  before,  be  considered  o»abd»a»k. 
as  a  set-off  against  any  exchange  the  plaintiffs  may  foi*- 
ward  to  the  defendants  for  collection ;  each  of  the  parties 
adopting  to  get  their  funds,  such  measures  as  they  may 
respectively  think  fit.  On  the  30th  of  November,  1833,  the 
defendants  declared  their  acquiescence  to  the  proposition  of 
the  plaintiffs.  The  plaintiffs  afterwards  drew  four  bills  on  the 
defendants,  which  were  protested ;  and  the  present  action  is 
brought  to  obtain  compensation  for  the  injury  sustained  by 
the  plaintiffs,  in  consequence  of  the  return  of  those  bills. 
The  defendants  pleaded  the  general  issue.  The  plaintiffi 
had  a  verdict  and  judgment  for  thirty  dollars  and  forty- 
three  cents,  and  they  appealed.  Our  learned  brother,  in  the 
District  Court,  has  not  favored  us  with  any  of  the  reasons 
on  which  the  judgment  is  founded,  except  the  finding  of 
the  jury.  He  overruled  a  motion  for  a  new  trial,  claimed 
on  the  ground  that  the  verdict  of  the  jury  was  contrary  to 
law  and  evidence.  The  record  shows  that  the  bills  were 
drawn  and  protested,  and  that  one  of  them  was  paid  by 
a  friend  of  the  plaintiffs,  for  their  honor.  The  counsel  for 
the  defendants  and  appellees  has  contended,  that  as  to  the 
bill  which  was  thus  paid,  the  plaintiffs  have  sustained  no 
damage. 

2d.  That  whatever  may  be  the  character  of  the  first 
agreement,  the  plaintiffs  were  informed  that  it  must  end  six 
months  after  they  were  notified.  An  arrangement  was  then 
made,  by  which  it  was  expressly  agreed,  that  each  party 
must  realize  the  fund  in  the  hands  of  the  other  as  they 
could.     No  more  facilities  in  drawing. 

3d.  A  draft  of  the  defendants  on  the  plaintiffs,  of  the  26th 
October,  1833,  furnishes  no  proof  of  the  understanding, 
under  the  new  agreement ;  it  was  drawn  under  the  first 
arrangement ;  whereas  the  old  agreement  did  not  not  expire 
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Btfnur  Dm.  until  the  28th  of  NoTember,  and  the  new  proposal  was 
l^Bbmanf,  1837.  acccepted  oo  the  SOth. 

em  BAHK  'w      !•  It  is  clear,  that  as  to  the  bill  which  was  paid  for  the 
nw-osuim   hQQQf  ^f  |||^  jdaintiflb,  they  are  entitled  to  no  damages^ 
•imAmB  BAVK.  except  the  costs  of  the  protest  for  non-acceptance,  if  the 
u^^iw*  ^a  Wll  was  paid  tupra  protest 

^oj^  S^  ^  '''  ^^  ^^^  ^"^^^  ^^  November,  1833,  the  plaintiffs  infonned 
drawer,  he  eao  the  defendants  of  their  assent  to  the  demand  of  the  defendant, 
Se^  iw^Tthe  <>'  their  allowance  of  a  yearly  sam  of  one  thousand  ddlam. 
•otu  of  proce^  f  dig  assent,  however,  was  burthened  with  a  conditioii, 

for  aoifc  Koeept" 

MM.  which  would  have  authorized  the  defendants  to  consider  the 

Mrcement  eoB^  Original  agreement  at  an  end,  on  the  28th  of  the  same 
d'a**'^*'i2  ™^"^^-  They  do  not  appear  to  have  done  so ;  for  ih/ft  two 
tieenTeoVone  ddijB  after,  to  wlt :  ou  the  SOth  of  November,  they  informed 
•nd  4f(m^e  the  plsintifls,  that  the  condition  under  which  the  assent  was 
!^M^tftM^h^  given,  formed  no  obstacle  to  its  acceptance.  The  defendants 
dettring  to  eon-  thereby  waived  the  right  which  they  had,  of  considering  the 

dmie  it,  propo-      .    .      t  ^      *  j 

•et  lome  wtw  Original  agreement  at  an  end. 

Sb^'^V  MI-  I^  *8  ^^^^^  **^  ^^^  ^l^ft  ^f  ^^^  **^^  of  October,  1838, 
ee(«ed '  hj  the  drawn  before  the   expiration   of  the   six  months,  which 

two^jt  liter  foUowed  the  declaration  of  the  defendants,  of  their  wish  lo 
■^▼eU? ez^rl  *nnul  the  agreement,  was  correctly  drawn  under  it. 
ed :  Bdd,  that  Jt  appcTs  to  US,  that  the  protested  bills  having  been  drawn, 
of  hu  right  of  after  the  plaintiffs  had  received  notice  of  the  acceptance  of 
^m^?a(  M  ^heir  assent,  with  the  condition  they  had  annexed  thereto, 
cDd,  aDd  that  he  y^^YB  corroctly  drawn  on  the  original  agreement,  which  the 

was   hound   for  .  ^     .        ,  ^      ,  .      .      ,    . 

bills  drawn  in  acquicsccnce  of  the  defendants  authorized  them  to  consider 
onder^e  agreed  ^  Still  in  foTce,  except  in  that  part  of  it  referred  to  in  the 
"'^^  condition.    By  this  agreement  the  defendants  undertook  to 

Jfi^Z  "deem  the  P»«nti*'  P"t  »»<»  bank  notes  payable  in  PbUa- 
lfZ*5*^^.'"^^  delphia,  pay  their  checkt.  and  if  not  in  funds,  discount  to  the 

(iU  of  exehaoge         *^  '^Z  ,         ,      .      .  i     i  n        \>  . 

«re  the  aame :  smouut  of  onc  hundred  thousand  dollars,  from  the  paper 

ISjU'fr^"th:  they  may  have  for  collection. 

drawer  to  the      yf^  are  Unable  to  discover  any  diflference  between  the 

MTtncSt  to  paj  a 

earn  of  money  to  obligation  to  pay  a  check  or  a  biU  of  exchange.  Both  contain 
fn^fc^sTfiivor  ^  request  from  the  drawer  to  the  drawee,  to  pay  a  sum  of 
^drt^*^*^*^*^'"  money  to  the  person  in  whose  favor  the  check  or  bill  is 

drawn.    A  check  drawn  in  New-Orleans,  on  LfOndon,  would. 
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in  our  opinion,  be  a  foreign  bill.  It  remains  to  be  considered,  Eastbbk  Dm. 
whether  the  condition  annexed  to  the  assent  of  the  plaintiffs,  February,  isar, 
modified  the  agreement,  so  as  to  absolve  the  defendiants  from  gitt  aakk  of 
the  obligation  of  paying  the  plaintiffs'  drafts.  This  condi-  »«^-^^» 
tion  was,  that  the  exchange  sent  by  either  party  to  the  ^"t*''  \^^, 
other,  would  not,  as  before,  be  considered  as  a  set-on  against  no  qoeation  of 
any  exchange  forwarded  by  the  other.  This  relates  only  ^^^^SS^*''^^^^ 
to  moneys  of  either  party  collected  by  the  other.     No  ques-  ™  conrtmction 

,  .  .       i^  .        *>■  ■o  Agreement 

tion  of  iact  arising  in  this  case,  and  the  sole  question  being  or  wntten  in- 
in  regard  to  the  proper  construction  of  the  agreement,  of  ^^^^the  oocnt 
which  a  court  is  the  legitimate  judge,  we  have  thought  it  !»^«  ^^ShooS 
our  duty  to  forbear  remanding  the  case  for  a  new  trial,  the  yerdietbe 
On  the  merits,  we  are  of  opinion,  that  the  defendants  were  ^.e  wTii^not^be 
bound  to  pay  the  drafts.  The  act  of  our  legislature,  which  ^^^^^  ^^  * 
fixes  the  damages  on  protested  biUs  of  exchange,  speaks  The  acts  of  the 
only  of  those  due  by  drawers  and  endorseiB.  It  is  ailent  l^ft^lJ^j; 
with  regard  to  those  which  are  claimed  from  drawees.  £Sd  ^'n^  ^y 
When  damages  are  claimed  from  the  latter  by  the  holder,  relate  to  those 
there  may  be  some  di£Slculty  in  assessing  them ;  but  when  and  endorse^ 
they  are  claimed  by  the  drawer  from  a  drawee,  who  was  J^ljU  Sj^ose 
bound  to  honor  the  draft,  it  is  clear  that  the  latter  must  ^hichareoUim- 
indemnify  the  former,  for  the  damages  resulting  from  the  andaeoentors. 
dishonor,  i  e.,  whatever  he  is  legally  bound  for  to  the  m^sl^ckfe 

holder.  ed  by  the  drawer 

from  the  drawee, 
who  was  bound 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  dnft/oie^iatt^ 
judffment  of  the  District  Court,  be  annulled,  avoided  and  «"•*  indemnify 

-  ,  ,  ,  '  1  .    ,  *"e  former  for 

reversed,  and  proceeding  to  give  such  a  judgment,  as  in  the  damages  re- 
our  opinion,  ought  to  have  been  given  below ;  it  is  ordered,  SshoMr^T.  ^ 
adjudged  and  decreed,  that  the  plaintiffs  recover  from  the  h^^o***  ^  ^ 
defendants  the  sum  of  t)ne  thousand  and  sixty-three  dollars  i>oider. 
and  seventy-one  cents,  with  costs  in  both  courts. 
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EAtnvir  DisT. 

February,  IS37. 


COHWAT 


WIUJAXS*  CONWAY  vs.    WILLIAMS*   ADMINISTRATOR. 


ASIOXUTBATOI. 


ArPIAL  r&OM   THB   COU&T  OF  P&0BATI8,  WOK   THE   PAftlBH  OF  WX8T 

FKLICIANA.  *■ 


A  looM  acknowledgment  to  a  third  penon  by  the  maker  of  a  note,  that  he 
was  iadebted  to  the  holder  of  it,  but  not  made  in  hie  presence,  is  insuf- 
ficient to  interrupt  prescription,  or  take  the  case  out  of  it  when  it  has 
been  completed. 

The  acknowledgment,  in  order  to  interrupt  prescription,  must  be  specific. 
An  acknowledgment  of  the  debt 

This  is  an  action  on  two  promissory  notes,  executed  by 
James  Williams,  in  his  life  time,  to  wit :  August  14th,  18ft4, 
for  one  thousand  two  hundred  and  three  dollars  and  seventy- 
five  cents,  each  ;  one  payable  the  1st  of  January,  1827,  and 
the  other  the  1st  of  January,  1828. 

The  defendant,  as  administrator,  refused  to  allow  and  pay 
the  notes  when  presented ;  and  to  this  suit  opposed  the 
prescription  of  five  years. 

The  evidence  showed  that  the  notes  became  due  in  18S7-8. 
Williams  died  in  December,  1834,  and  uo  suit  was  ever 
instituted  against  him  by  the  plaintiff,  who  is  the  payee,  and 
always  was,  and  still  is,  the  holder  of  them. 

Wederstrandt,  a  witness  for  plaintiff,  deposed  that  he  knew 
the  parties  to  this  suit,  and  that  Williams  purchased  his 
plantation  from  the  plaintiff.  That  in  a  conversation  with 
witness,  a  short  time  before  his  death,  Williams  acknow- 
ledged that  ^^  he  was  indebted  to  the  plaintiff,"  and  said,  '*  I 
owe  Mr.  Conway  yet."  Witness  did  not  understand  for  what 
object  Williams  was  indebted  to  Conway,  but  he  presumed 
it  was  for  the  price  of  the  plantation  he  had  bought  from  the 
latter.  Another  witness  deposed  to  circumstances,  going  to 
show  that  the  notes  sued  on  were  given  for  a  plantation  and 
slaves  Williams  purchased  from  plaintiff. 
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The  judge  of  probates  .sustained  the  plea  of  prescription,  iSiffntiur  Dibt. 
and  gave  judgment  for  the  defendant.  The  plaintiff  ^^^ruary,  \%S7. 
appealed.  conwat 

*  WILLIAMS' 

Bradford^  for  the  plaintiff.  admihistratob. 

The  judgment  of  the  court  below  ought  to  be  reversed,  and 
judgment  rendered  in  this  court  in  favor  of  the  appellant,  on 
the  following  grounds : 

1.  That  from  the  evidence,  it  is  clear  that  the  notes 
given  by  Williams  to  the  plaintiff,  was  for  a  tract  of  land  and 
slaves,  and  that  prescription  ran  against  them  bef<M'e  the 
death  of  Williams. 

2.  It  is  equally  evident  from  the  evidence,  that  a  short 
time  before  the  death  of  Williams,  he  acknowledged  his 
indebtedness,  and  expressed  his  anxiety  to  have  it  paid. 

S.  The  acknowledgment  of  Williams  to  Wederstrandt, 
interrupted  prescription.     Louisiana  Code^  3486. 

Bayky  contra, 

1.  The  defendant  being  sued  as  administrator,  was  bound 
to  plead  prescription,  the  time  for  prescribing  the  notes  sued 
on,  having  clearly  elapsed. 

2.  The  acknowledgments  relied  on  to  interrupt  prescription, 
are  entirely  too  vague  to  have  this  effect.  They  do  not  show 
any  acknowledgment  of  the  debt. 

Bidlardy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  holder  of  two  promissory  notes, 
against  the  estate  of  the  maker.  The  administrator  pleads 
the  prescription  of  five  years.      Both  notes  had  been  due  i^^^^iJ^ 


A    loose    sc- 


ent 


more  than  five  years  before  suit  was  brought,  and  the  plea  of  to  a  third  person 

.     .  ,  .,  ,  .     1         r  i  .  by  the  maker  of 

prescription  must  prevail,  unless  it  be  shown  to  have  been  a  note,  that  he 

interrupted  by  an  acknowledgment  of  the  debt  by  the  maker.  Jh^hokkr^of  it* 

The  evidence  on  this  point  is  extremely  vague.     The  wit-  b«t  not  made  in 

»  .  -  ,  .1  1.1/.  ^**8  presence,  is 

ness  who  testifies  to  a  loose  conversation  between  himself  insufficient  to  in- 
and  Williams,  the  maker,  out  of  the  presence  of  the  plaintiff,  ti^^VukTtK 
does  not  pretend  that  any  particular  debt  or  amount  was  ^^  ?^*  <>*'  '^ 

"^     '  when  It  has  been 

spoken  of,  but  merely  that  Williams  said  he  was  indebted  to  completed. 

72 
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Binmnr  Dot.  the  plaintiff  We  are  of  opiaion,  that  the  acknowledgment 
fie^rumy,  1837.  ^f  ^  debt,  ID  Order  to  interrupt  prescription,  must  be  specific, 
cHiAMOH  R  AL.  aD  ackuowlcdgment  of   the   debt.     Lmdnana  Code^  3486, 

BUFLlJniB.    ***®»  ^^^'^>  *^*®-   *  Louiriana  Reports,  862. 
Th«  •«koow-      The  plea  of  prescription  was  properly  sustained.     It  is;, 
der  to  iDteiTU|»t  therefore,  ordered,  that  the  judgment  oi  the  Court  of  Probates 

Ksrs^fa.  ^  *ffi"««d,  with  costs. 

an  acknowledge 
mentof  the  debt. 


tf   9881  CHIA880N  ET  AL.  V8,  DUPLANTIER. 

AFKAL  FROM  TBB  COURT  OV  TBI   FOURTH  JUDICIAL  OltTRICT,  TBB 

JUDOB   OF  THE   BBCOND   PRRSIDING. 

It  is  not  proper  ground  for  a  direct  action  of  nuIUtj,  against  a  judgment 
in  the  court  by  which  it  was  rendered,  that  no  law  is  referred  to,  or 
reasons  adduced  in  its  favor ;  and  that  it  was  rendered  against  the  wiie, 
on  contracts  entered  into  conjointly  with  her  husband  during  marria^. 
These  errors  can  only  be  examined  on  appeal. 

But  if  the  wife  be  not  authorized  by  her  husband,  or  the  judge,  to  appear 
in  court,  or  stand  in  judgment,  such  judgment  as  may  be  rendered 
against  her  may  be  annulled  by  a  direct  action  of  nullity. 

Where  the  husband  and  wife  are  co-plaintifis,  or  co-defendants*  the 
husband's  authorization  of  the  wife  to  appear  in  court,  results  from 
their  joining,  or  being  joined,  in  the  same  suit,  cTen  when  he  has  no 
other  interest  than  to  assist  her  in  asserting  her  rights. 

But  where  the  husband  and  wife  are  sued  jointly,  and  she  b  separated  in 
property,  the  husband  has  no  right  to  appear  and  file  an  answer  for  the 
wife,  as  attorney,  without  her  content. 

This  is  an  action  of  nullity,  to  set  aside  and  annul  a 
judgment  of  the  District  Court,  on  various  grounds  set  forth 
in  the  opinion  of  the  court,  delivered  by  Judge  Bullard. 

The  plaintiffs  allege,  that  they  are  the  heirs  and  legal 
representatives  of  one  Julia  Sharp,  then  wife  of  William 
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Maddox,  and  that  Fergus  Duplantier,  obtained  a  judgment  Earxbit  Dm*, 
against  her  of  one  thousand  nine  hundred  and  eighty  dollars,  ^^^ry>  '^' 
on  a  contract  made  while  she  was  a  married  woman.     They  chiassok  xt  ai. 
as  her  heirs,  ( she  being  dead, )   seek   to  set  aside  and    svplaittixb. 
annul  this  judgment,  by  action  of  nullity. 

The  judgment  sought  to  be  annulled,  was  rendered  in 
May,  IS3S,  and  this  suit  was  instituted  in  September,  18S5* 

The  defendant  pleaded  a  general  denial,  and  thai  the 
judgment  attacked  was  resjudiceUa. 

The  district  judge  sustained  the  action,  so  far  as  the 
judgment  attacked  operated  against  the  heirs  of  the  deceased^ 
Mrs.  Julia  Sharp,  and  annulled  it,  as  regards  her.  From 
this  judgment  the  defendant  appealed. 

Edwardsy  for  the  plainti£^  made  the  following  points  in 
this  case : 

1.  A  wife  cannot  appear  in  court,  without  the  authority 
of  the  husband,  or  of  the  judge,  or  confess  a  judgment, 
or  authoAze  another  to  confess  for  her.  She  cannot  even 
alienate,  granty  tnortgagey  or  acquire,  unless  the  husband 
concurs  in  the  act,  or  yields  his  consent  in  writing.  The 
testimony  of  the  attorney  proves,  that  at  the  time  he  was 
conducting  the  defence  of  the  suit  of  Duplantier  vs.  Maddox 
and  JVif^  siod  at  the  time  he  confessed  the  judgment  for 
the  wife,  Julia  Sharp,  her  husband,  Maddox,  was  absent  from 
the  state,  and  that  he  had  no  communication  with  him. 
lAmisiana  Codty  artick  12S,  124,  and  1789.  Cqde  of  Prac- 
HceyarHcUU8.  4  LauisiamRepartSySOS.  8 MarHuyJ^.S.y 647. 

2.  The  said  judgment  is  a  nullity,  because  the  judge 
assigns  no  reason,  nor  refers  to  any  law,  in  rendering  the 
same.  CanstiiuHan  of  the  State  of  Lofdsiantiy  Part.  4,  section  12» 

3.  The  court  should  have  permitted  plaintiiTs  counsel 
to  show  by  parole  testimony,  that  their  ancestor,  Julia  Sharp, 
signed  the  contracts  upon  which  the  judgment  was  rendered, 
and  now  attacked,  as  security  for  her  said  husband,  Maddox. 
8  Martmy  JV*.  S.y  693.  2  Martmy  JVl  S.y  39.  5  MartiBy 
JV.  S.,  431. 


CHLASWir  XT  AL. 
Vt. 
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EASTiKir  Dtst.      4.  The  testimony  of  the  attorney  who  defended  the  other 
February,  1837.  gyit^  ^^g  properly  .received  by  the  court,  he  having  been 

the  person  that  confessed  judgment  for  the  wife,  could  best 
prove  whether  she  was  authorized  or  not,  according  to  law. 
5.  The  action  to  annul  a  judgment,  may  be  brought  at 
any  time,  by  a  person  not  qualified  to  defend  the  suit, 
provided  they  did  not  suffer  the  judgment  to  be  executed 
against  them.     Code  of  PracHcey  arUcles  606,  612. 

hesy  contra^  contended,  that  the  judgment  below  should  be 
reversed,  and  one  rendered  in  favor  of  the  defendant,  because 
the  judgment  sought  to  be  annulled,  bad  acquired  the  force 
of  res  judicata.     7  Martin^  JV*.  &,  430-437. 

2.  It  was  not  necessary,  in  bringing  suit  originally  against 
the  wife,  if  her  husband  was  absent,  to  obtain  the  authoriza- 
tion of  the  court.     4  Louisiana  Reports^  259. 

3.  But  there  is  no  legal  evidence  in  the  record  to  show 
that  the  husband  was  absent  when  the  original  judgment 
was  rendered  ;  or,  if  absent,  that  he  did  not  authorize  the 
wife  to  defend  the  suit.  The  husband  and  wife  were  joined 
in  the  suit,  and  an  attorney  appeared  for  both. 

4.  When  the  husband  and  wife  join  in  bringing  a  suit, 
the  fact  of  authorization,  by  the  husband,  of  the  wife  to 
appear  in  court,  is  implied.  So  ought  their  joining  in  a 
defence,  to  imply  his  authority.  LaweSj  et  al.  vs.  Chimiy 
4  Martiiiy  JV.  S.,  388. 

5.  The  judgment  attacked  in  this  case,  was  rendered  on  the 
confession  of  the  party,  and  no  reasons  or  reference  to  any 
law  were  necessary.     2  Jlfor/tn,  JV*.  i9.,  32. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  annul  a  judgment,  recovered  by  the 
appellant  in  1833,  against  Julia  Sharp,  late  wife  of  one 
Maddox,  and  the  mother  of  the  plaintiffs.  The  alleged 
grounds  of  nullity,  are  :  1st.  That  the  judgment  was  ren- 
dered against  her,  without  her  having  been  authorized  by 
her  husband,  or  by  the  judge,  to  appear  in  court,  or  to  stand 
in  judgment,  as  is  expressly  required  by  law.     2d.  That  said 
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judgment  was  not  rendered  on  confession,  as  it  parports,  the  EAfrxmir  Dm. 
said  Julia  Sharp  not  being  authorized  to  appear  in  court,  ^^invary,  i837. 
and  defend  said  suit,  could  not  confer  any  legal  power  on  cHiAsmif  cr  al. 
the  attorney  at  law  to  appear  and  confess  judgment ;  and,    uuFLAirm*. 
if  any  such  authority  was  given,  it  was  without  the  consent 
of  her  husband.      Sd.  That  the  court  which  rendered  the 
judgment  refers  to  no  law,  and  adduces  no  reasons.     4tb. 
That  it  is  null,  inasmuch  as  it  was  rendered  upon  contracts 
entered  into  conjointly  with  her  husband,  during  marriage, 
for  a  debt  of  the  community. 

To  this  the  defendant  answers  by  a  general  denial,  and    i*  "  »«*  P«>- 

per  ground  for  a 

further  pleads  the  authority  of  the  t^ing  adjudged  in  a  former  direct  aetion  of 

suit  between  the  same  parties.  judgmenTfo^tho 

The  third  and  fourth  alleged  nullities  do  not  form  proper  ?^^  ^7  7'**»^ 

,     °  "^     '^       It  wa»  rendered, 

grounds  for  a  direct  action,  to  avoid  a  judgment  brought  that  no  law  it  re- 
before  the  same  court  by  which  it  was  rendered.  They  can  Masons  addaeed 
be  examined  only  on  appeal.  The  fourth  particularly  in-  {|Igj^i/^',J^ 
volves  the  whole  merits  of  the  original  suit,  as  relates  to  the  <ier«4  againat 
liability  of  the  defendant,  under  the  contracts  between  the  tracts  'entered 
parties.  The  only  question,  therefore,  which  can  be  ex-  ^^^  hw^hS 
amined  in  this  case,  is,  whether  the  wife  was  authorized  to  iMutd  during 
appear  in  defence  of  the  suit,  stare  injudicio  ;  for  if  she  was,  errors*^  onij  • 
it  is  immaterial  whether  the  judgment  was  entered  by  con-  ^pp^™****^  ^ 
sent,  on  obtaining  a  stay  of  execution,  or  after  a  full  trial  But  if  the  wife 
upon  the  merits ;  and,  if  she  was  not,  either  by  her  husband  ed  by  her  hn*. 
or  the  court,  the  judgment  may  be  annulled.  Code  «/ ISdi  tTappSS 
PracHcej  606.  j"  .«o"rt  o«-  "•■"d 

In  the  original  suit,  the  wife  was  sued  jointly  with  her  ludgmeniasmay 
husband,  to  enforce  a  contract  entered  into  by  both,  and  the  against  w,m^ 
same  attorney  at  law  put  in  an  answer  to  the  merits,  in  the  ^■"noUed  by  a 

''  '  direct  action  of 

name  of  both.  .  The  husband  and  wife  joined  in  the  defence,  nullity. 
and,  on  the  part  of  the  wife,  the  validity  of  the  contract  was 
expressly  and  formally  put  in  issue.  Subsequently,  a 
judgment  was  rendered  in  favor  of  the  plaintiff,  with  a  stay 
of  execution,  until  the  1st  of  January,  1834,  and  as  is  recited 
in  the  judgment,  upon  the  confession  of  the  defendants,  by 
their  attorney. 
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jBinnv  Dttr.      A  married  woman,  not  separated  from  bed  and  board,  is; 

^'^Bbruanf^  1837.  unquestionably,  incapable  of  contracting,  or  of  appearing  as 
.  a  party  in  judicial  proceedings,  without  the  authorization  of 
her  husband,  or,  in  case  of  his  absence  or  interdiction,  that 
of  the  judge.  In  matters  of  contract,  the  concurrence  of  the 
husband  in  the  same  act  or  contract^  is  considered,  by  neces* 
sary  implication,  as  sufficient  evidence  of  authorization  to 
the  wife.  Whether  the  same  principle  applies,  in  relation 
to  judicial  proceedings,  when  both  husband  and  wife  are 
sued,  and  join  in  their  defence  to  the  action,  we  are  called 

faoSuir  md  ^^*  ^^  ^^^^  ^^^^  ^  consider  and  decide.  In  the  ease  of 
vife  we  <M>.  I^weSf  et  oL  vs.  CAtnii,  4  Martin,  JV*.  i^.,  S88,  this  court  hdd, 
S^LndMtaT  ^  ^^^^  ^^^  husband  and  wife,  being  co-plaintiffs,  his  authoriza^ 
riz^on''or''ihe  ^'^°  ^  ^^^  clearly  resulted  from  his  joining  in  the  suit,  in 
y'tU  to  appear  which  he  had  no  other  interest  than  to  assist  her  in  asserting 
from  their  joia-  her  right.  In  the  present  case  she  was  co-defendant  with 
imoed^  in^the  ^^^  husbaud,  and  it  is  difficult  to  perceive  any  tlifference  in 
nne  nit,  even  principle  between  the  cases.     In  the  first,  she  became  a  party 

vben  be  hu  no  '  .  .  .     .1      i     .    i        ....  j  mi 

otiier  ioterett  by  petition  ;  in  the  last,  by  citation  and  answer.  The  same 
in*MKtS^h^  Attorney,  who  was  authorized  by  the  husband  to' put  in  an 
'■K^^  answer  for  both,  was  necessarily  empowered  to  represent  the 

wife.  In  this  case,  it  is  true,  the  husband,  who  had  bound 
himself  by  the  same  contract,  had  interests  to  defend,  distinct 
from  those  of  the  wife.  But  it  is  also  true,  that  the  answer 
was  applicable  to  both. 

In  France,  under  a  legislation,  identical,  in  (his  respect 
with  ours,  this  question  has  been  jrepeatedly  solved  by  the 
highest  judicial  authority.  The  Court  of  Cassation  has 
decided,  that  the  husband,  who  appears  as  a  party  {qtdpkiie) 
jointly  with  his  wife,  is,  by  that  alone,  presumed  to  have 
authorised  her  ;  that,  in  such  a  case,  it  is  no^  necessary  the 
judgment  should- express,  formally,  that  the  wife  was 
authorized ;  that,  even  in  a  case  where  the  wife  has  in- 
terests distinct  from  the  husband,  she  will  be  held  to  be  suf- 
ficiently authorized,  when  she  proceeds  or  does  any  judicial 
act  jointly  with  him  ;  but  that  the  authorization  is  not  im- 
plied when  both  are  sued,  and  the  husband  makes  default, 
but  is  confined  to  the  cases  where  the  husband  appears. 
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Sirey  8,  1,  586;  Ibid.  7,  2,  790;  Ibid.  14,  2,  211 ;  Ibid.  28,  EAimur  Ditr. 
1,  208;  Ibid.  29,  1,  240;  Ibid.  U,  1, 844.  February,  issy. 

The  case  of  Dugat  vs.  Markam  et  al.,  2  Louisiana  Reports,      ^  awmam 
29,  which  appears  to  have  been  relied  on,  is  essentially  dif-    ^lUTrrAt. 
ferent  from  this.    The  court  held,  in  that  case,  that  the    But  where  the 
husband  had  no  right  to  appear  and  file  an  answer,  as  attor-  wife  are  wed 
ney  for  his  wife,  vnthtmt  her  consent,  wlien  they  are  sued  j^K^^'^n 
jointly,  and  she  is  separated  in  property.    In  the  present  case,  P'^P^'^7*.    ^^ 
the  wife  did  consent,  and  it  is  expressly  shown  that  the  right  to  appear 
attorney  acted  under  her  immediate  instructions.    We  must  UJer^*  fop"  the 
presume  that  the  attorney  had  the  husband's  authority  to  J^^JKJlkr™^' 
appear  for  him  in  the  same  suit    That  authority  appears  ieni. 
never  to  have  been  disputed  by  him,  and  could  not  be  dis- 
proved in  this  case,  as  he  who  had  alone  an  interest  in  con- 
testing it,  has  acquiesced  in  the  judgment,  and  is  not  a  party. 

The  only  Question  is,  whether  he  authorized  his  wife  to 
appear,  and  we  are  of  opinion,  that  by  appearing  himself, 
and  defending  the  suit,  in  which  he  was  co-defendant  with 
his  wife,  his  authorization  is  sufficiently  shown* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  ours  is  for  the  defendant,  with  costs  in  both 
courts. 


DE  ARMAS  vs.   GHAT   ET  AL. 

APPIAL  VKOM   TBI   PAEI8H   OOUET   FOR  THK   FARISH   AND   CITY   OF 

NEW-ORLEANS. 

An  aUei^tion,  that  the  defendant  lold  to  the  plaintiiF  a  house,  with 
warranty,  and  that  o  part  of  it  had  fallen  in  nitni,  on  account  of  the 
badnen  of  its  constmction,  setB  forth  a  a  eawe  tf  action^  mifficient  to 
authorize  a  recovery. 
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Emnar  Drtr.  Whete  there  !■  a  defect  ip  the  waU  of  a  hoiue,  which  w  not  declared,  and 
February,  ISST.      U  not  apparent,  the  vendee  will  be  entitled  to  a  diminution  of  the  prioa« 

proportionate  to  the  injarj  raetainedf  if  eoon  after  the  aale  the  wall 


fUli  in  rains. 


The  Tendon  of  a  hooae,  cannot  inyoke  preecription  a^ainet  an  action 
which  demand!  of  them  a  dimination  in  price,  on  account  of  the 
defectireneee  of  the  wall,  when  the  Tice  was  known  to  them,  bat  which 
they  failed  to  dieeloee  to  their  yendee. 

The  correct  itandard  by  which  to  aecertain  the  dimination  of  j^riee  is, 
the  eotff  of  repair. 

Damages  for  a  friTolous  appeal,  will  not  be  allowed,  when  from  the 
circumstances  of  the  case,  it  cannot  be  supposed  the  sole  object  in 
appealing,  was  delay. 

This  is  an  action  for  the  diminution  of  price  in  the 
purchase  of  a  house,  oa  account  of  the  defectiveness  of  its 
walls.  The  plaintiff  alleges,  that  on  the  7th  of  September, 
18S5,  he  purchased  a  brick  house  and  lot,  in  the  city  of 
New-Orleans,  from  the  defendants,  Gray,  Durrive  &  Co., 
with  full  warranty ;  and  that  since  the  said  sale  to  him, 
part' of  the  walls  of  the  house  has  fallen  in  niins^  on' 
account  of  the  badness  of  the  construction,  by  which  he 
has  sustained  a  diminution  in  the  value  thereof,  to  the 
amount  of  three  thousand  six  hundred  dollars,  the  sum,  it 
is  estimated,  will  be  required  to  repair  it;  and  for  which  he 
prays  judgment 

The  defendants  pleaded  a  general  denial,  and  further 
averred,  that  any  falling  of  the  walls  of  said  house  was 
occasioned  through  accident,  or  by  a  fortuitous  events  for 
which  they  are  not  liable.  They  pray  that  the  plaintiff's 
demand  be  rejected.  They  further  aver,  that  they  pur- 
chased said  house  and  lot  of  Haines  &  Geddes,  in  18S4| 
who  are  responsible  to  thera,  and  whom  they  cite  in 
warranty;  and  pray,  that  if  judgment  be  rendered  against 
them,  that  they  have  judgment  over  against  their  warrantors. 

The  warrantors  denied  that  they  were  responsible,  the 
sale  having  been  made  in  good  faith  and  without  warranty 
against  casualties  which  might  accrue,  to  impair  the  value 
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of  the  property.     They  further  deny,  that /the  plaintiff  has. EMnn.  Din. 
.  exhibited  any  cause  of  action,  or  that  they  are  responsible  f^e^rurnnf^^i^ar, 
in  any  manner.     They  plead  prescription  to  the  plaintiff's      BtAnis 
demand.  ««*J^  a^ 

•0EAT  XT  Xk, 

.  Upon  these  pleadings  and  issues,* the  parties  went  to  triaL 

Sdme  parole  evidence  was  produced,  which  is  recapitulated 

in  the  ^following  judgment,  rendered  by  the  parish  judge. 

**  The  court,  after  carefully  weighing  the  eviden6e  and  the 

arguments  of  counsel,  considering  : 

1st.  That  it  is  in  evidence,  that  the  defect  which  has 
beeix  the  cause  of .  the  falling  downof  the  wall  of  the  chouse 
sold  t  by  the  defen^Jants,  Gray,  Durrive  &  Co.,  to  plaintifl^ 
existed  at  the  time,  of  the  sale,:and  in  fact,  that  it  was  a 
vice  in  the  construction  of  said  wall. 

2d.  That;  the  vice  was  not 'an  apparent  one,  but,  on  the 
contrary,  is  proven  to  have  been  concealed  by  means  of  planks 
laid  against  the  wall.     > 

Sd.  That  the  vice  appears  to  have  existed  to  th»  know- 
ledge of  the  defendants.  Gray,  Durrive  &  Co.,  who  did  not 
declare  it  to  the  plaintiff  in  their  bill  of  sale. 

'  4th.  That  the  action  .  for  a  diminution  of  price,  lies  in  a 
case' like  the  present,* inasmuch 'as  the  vice  complained  of 
was  one' inherent* in.  the  thing  sold,  and  not  a  casual  or 
transient  evil  or  -  inconvenience,  and  therefore  comes  well 
within  the.  purview  of  the  2519th  article  of  the  Louisiana 
Code.  '...., 

5th.  That  the  grounds  just  stated,  as  .establishing  the 
liability. of  the.* original  defendants,; Gray,  DQrrive  &  Co., 
to  plaintiff,,  likewise*  exist ; according  to -the  evidence,  to 
render  the  defendants  in  warranty,  Haines  &  Greddes,  liable 
tO'said  original  defendants,  Gray,i  Durrive  &  Co. 

6th.  That- the, plea  of ' prescription  set  up  by  Haines  & 
Geddes  cannot  avail  them,  inasmuch  as  it  is  in  evidence,' 
that  they  knew  of  the  vice  of  the  wall,  and  did  not  declare  .it.  • 
Louinana.Code,  2524. 

7th.  That  it  is  admitted  by  all  parties,  that  the  wit^ls 
and  other  works,  which  have  been  rendered  necessary,*:in' 
order  to  remedy  the  accident  occafiioned  by  the*  defect^ 

73 
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Bimni  D«*.  in  the  oonsiniciion  of  ibe  botue,  oosi  three  thousand  mx. 

f>*nwnh}^  hoodred  dollars.'' 

Judgment  for  ihia  sum  was  rendered  in  favor  of  the  plain- 
tiff against  the  defendants,  and  in  favor  of  the  latter  ogainst 
the  warrantora.    The  defendants  and  warrantors  appealed. 

Pkh0i,  for  the  pldintiC 

•  HoOf  for  the  defendants. 

ff^arthin^Um^  fcr  the  warrantora,  oppoted  a  recovery : 

1.  Because  there  is  too  cause  of  action  laid  in  the 
petition,  to  entitle  the  plaintifb  to  recover. 

2.  Because  the  testimony  shows  that  there  was  no  such 
redhibitory  defect  in  the  thing  sold,  as  will  entitle  the 
plaintiff  to  judgment 

S.  Prescription  applies,  when  all  parties  are  equally 
informed  of  the  condition  of  the  object  of  sale. 

BtJlardj  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  of  the  original  defendants,  as  his 

tendore  and  warrantors,  a  diminution  of  price  of  a  house 

purchased  from  them,  on  account  of  a  latent  defect  in  one  tf 

the  walls,  in  consequence  of  which  it  is  alledged  the  house 

fell.    The  originaKdefendahts  cited  in  as  warrantors^  their 

vendors^  Haines  &  Greddes,  and  all  the  parties  are  befoie 

this  court,  by  an  appeal  from  a  judgment,  condemning  Gray, 

Durrive  k,  Cxk  to  pay  the  costs  of  rqwiir,  and  Haines  ic 

Oeddes  to  re-imburae  to  them  that  amount,  with  the  toels 

of  sOit. 

ADaiie«don      '^^^  couosel  of  Hainos  and  Geddes  contends^  that  the 

that  the  defendl  court  below  crTsd  :   Ist,  bocauso  there  is  no  cause  of  action 

puintiffahoaae,  l&id  in   the  petition,  to  entitle   the    plaintiff  to  recover. 


"S^^taTT^  ^  because  the  testimony  shows  that  there  was  no  such 

9/U  had  J 
m  riMit,  on  •»- 


a  part 

9fu  had  faiien  redhibitory  defect  in  the  thing  sold,  as  will  entitle  the 
eouktof  diebiid-  plaintiff  to  judgment :  Sd,  prescription  applies^  When  all 
]J|^2^^^'  "^  parties  were  equaUy  infermed  of  the  condition  of  the  objeet 

of  sale. 
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I.  The  petition  alleges,  that  the  defendants  sold  the  house  BAwxnr  Dm. 
with  full  warranty,  and  that  a  part  of  it  had  fallen  in  F^^rmry,  \%ST. 
ruins,  on  account  of  the  badness  of  its  construction.  Taking  dbakkas 
these  allegations  as  true,  it  appears  to  us  a  cause  of  action  ^^^ 
is  set  forth,  and  that  the  plaintiff  would  be  entitled  to  forth  a  emue  of 
recover,  unless  it  should  appear  either  that  the  defect  of  the  ^  authoriu^a 
wall  had  been  declared  at  the  time,  or  that  it  was  apparent.  "^JvJS^'therew 

IL  The  evidence  satisfies  us,  as  it  did  the  court  of  the  •  defeet  in  tbe 
first  instance,  that  there  was  a  defect  in  the  wall,  which  whioh  u^ncTd^ 
entitles  the  plaintiff  at  least  to  a  diminution  of  price.  That  ^JJJ^'J^^^'SJJ 
defect  was  not  declared  at  the  time  of  sale,  and  in  the  Yendee  wui  be 

■  ^     11  /.    ^  K         •  ji*  eDtitled  to  a  di- 

absence  of  all  proof  of  any  fortuitous  event  or  extraordmary  mioation  of  the 
CM0e,  we  think  the  court  was  warranted  in  conelusion  that  g^  t^S^ 
ibe  bouse  Ml  in  consequence  of  that  defect.  The  defeet  juiy  mteined,  if 
i$  shown  not  to  have  been  apparent,  bat  was  concealed  by  laiethewaiis&u 
planks,  and  the  insufficiency  of  the  fiHindation  wa3  not  ^  xheTendonof 

^bl^OUS.  *  hoaae   cannot 

III.  The  plea  of  prescription  cannot  avail  thf  warranions.  JD^  Ipintt  m 
Haines  &  Geddes,  it  is  shown,  were  informed  of  the  pro^  d^^dioTih^ 
bable  insufficiency  of  the  wall,  which  was  an  old  one,  to  a  dimioution  in 
easiain  tbe  pew  building  wUcb  was  erected  upon  it.  The  STtfMs  defeetiire- 
i^rcbitect  communicated  to  them  bis  opinion  to  that  effect,  ^^^tbT^M 
but  they  persisted  in  their  plan,  and  when  selling,  they  ^  H"®*™...^ 

*  .1    1         1-     •  I       1  ^  w      .  .  ^1     «.,.«  ihcm,  but  which 

iSuled  tp  d«9Cl09e  the  defect.    Loumma  Codey  S518.  thej  friied   to 

Tbe  court  below  adopted,  in  our  opinion,  a  correct  ^^J^  ^  ^"^ 
standard  in  diminishing  Ui^  price,  to  wit:    the  coels  of     ^JL^'^^'^ 


repair.  which  to 

Gray,  Durrive  &  Co.,  in  their  answer,  claim  damages  ^^  ^p^^n 
figiainst  tbe  lippellants  for  a  frivolous  appeal ;  although,  we  ^^'^^^  ^  ^ 
think  they  have  no  just  cause  of  complaint,  and  are  satisfied  Damages  for  n 
with  the  judgment,  yet  the  case  is  novel,  and  their  counsel  ^iT^t  be^ 
has  presented  their  views  of  their  legal  rights,  with  so  much  {jj^{ieeiiwmi 
ingenuity  and  plausibility,  thai  we  cannot  suppose  their  sole  itaneei  of  the 

....  *•        au       ^       1  J  1  case,  it  cannot  be 

ebjea  m  prose^uUng  the  appeal  was  delay.  ranpoted     the 

'    toleobjeetinap- 
pealing) 

It  iBf  thereft)re,  ordered,  adjudged  and  decreed,  thai  the  deii^. 
juilgvieftt  of  the  District  Court  be  affiyrmed,  with  costs. 
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BAmuor  Dm. 


vt. 


RIKER  Of.   HIS   CREDITORS. 


APfSAL   riOM   TBB   OOVKT  OP  TBI  FIRST  JUDICIAL  OI8TEICT. 

The  Code  of  Practice,  article  582,  authorizes  service  of  citation  to  be  made 
on  the  attorney  of  the  appellee,  to/e/y  in  cases  when  the  latter  retuler  oat 
of  the  state. 

'  Abtenee  from  the  state,  of  the  appellee,  does  not  authorize  service  of  citation 
of  appeal  on  his  attorney. 

The  attorney;  appointed  to  represent  the  absent  creditors 
in  this  case,  took  aii  appeal  from  a  judgment' of  the  District 
Court,,  dismissing- his.  opposition  to  the' proceedings  of  the 
insolvent  and  the  creditors' before  the  notary. 

The  service  of  citation  of  appeal  was  made  on  the  appellee, 
*^ by  handing  the  same  to  H.  Potts,  Esq.,  his  attorney,  he 
(Riker)  being  absent  from  the  state." 

Potts^  for  the  insolvent  and  appellee,  moved  to' dismiss  the 
appeal,  on  the  ground  that  the  citation  was  illegally  served. 

/acJbfOfi,  for  the  absent  creditors,  contended,  that  the  insol- 
vent had  left  the  state,  and  no  other  service  could  be  made 
than  that  stated  in  the  sheriff's  return. 

2»  The  opposition  should  be  sustained.    Riker  being  a 
The  Code  of  debtor  in  actual  custody,  could  not  take  the  benefit  of  the 
5M,**'withori»et  iosolvcnt  laws,  relating  to  voluntary  surrenders.    See  act  of 
sei^iee  of  eita-  jgiT  stctUm  1.     %  MwtauU  Digt9t^  424. 

tion  to  be  made  '  ^      ' 

on  the  attorney 

jjfc/**  In  ^elaes     J^^xrivo^  /.,  flelivered  the  opinion  of  the  court 
f2St*^*t  '?ibe      '^^^  dismissal  of  the  appeal  is  prayed  for,  on  account  of  the 
state.  irregularity  of  the  service  of  the.  citation.    The  sheriflT's  re- 

the  BUte,  of  The  tum  is,  ^^  served  on  N.  M.  Riker,  by  handing  a  copy  of  cila- 
nor"*authori»e  ^'^"^  ^®  ^'  Potts,  Esq.,  his  attorney,  he  being  absent  from  the 
■ervioe  of  cite-  state."  The  Code  of  Practice,  582,  •  authorizes  the  ^rvice 
huTattm^neyT  ^  on  the  attorney,  solely  in  cases  in  which  the  appellee  resides 
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t>utaftHe  Btate.  Absence!  docs 'riot  authorize  it,  when  the  Eurrtifii'  iftir. 
party  does  not  reside  out  of  :the  8tate,«for  then,  a  copy  of  the  re^ui^;\9$T. 
citation. must  be  left  at  his*domicil ;  and  it  cannot  be  legally 
served  on  the  attorney,  or  left  at  bis  domicil. 
The  appeal,  therefore,  must  be  dismissed. 


XA.   nWAM 
TOW-BOAT  GO, 


\  .\  ;> 


T       »  •       't 


BARRAaON  V$.   LOUISIANA   STEAM   TOW-BOAT    COMPANY. 
APPEAL   FROM   THE   COURT  Of   THE   PIRBT  JUDICIAL   DISTRICT. 


I 


A  tow-boat  will  not  be  liable  for  injaiy  sustained  by  the  collision  of  two 
ships  she  was  about  taking  in  tow,  when  the  fault  was  in  the  manner  the 
crew  of  one  of  the  ships,  which  was  dropping  down  stream,  executed  the 
manoBuvre,  and. when  the  tow-boat  was  incapable -of  prerenting  the 
accident. 

The  plaintiff  alleges,  that  in  July,  1835,  the  brig  Fenix 
being  ready  for  sea,  engaged  the  defendant's 'tow-boat,  the 
Whale,  to  take  her  to  the  Balize ; .  that  said  boat  ordered  a 
large  ship,  (Glrard,)'  lying  two  tiers  above  the  brig,  to  drop 
down,  and  take  place  on  the  larboard '  side  of  the  tow-boat, 
and  that,  while  performing  this  manoeuvre,  the  ship  and 
steam-boat  not  having  taken,*  in  time,  sufficient  measures  to 
check  and  make  fast  the  Girard,  the  latter  vessel  fell  astern 
of  her,  and  finally  drove  broadside  against  the  Fenix,  and  done 
her  great  injury,  to  the  amount  of  four  hundred  and  ninety- 
eight  dollars  and  seventy-seven  cents,  for  which  he  alleges 
the  defendants  are  liable,  and  for  which  he  prays  judgment. 

The  defendants  admitted  their  corporate  capacity,'  as 
alleged,  and  that  they  were  the  owners  of  ^  the  tow-boat 
Whale,  at  the  time  of  the  alleged  accident ;  but' deny  all 
the  other  allegations,  and  especially  any  liability,  &c. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial 
before  the  court  A  survey  of  the  vessel,  by  the  port  war- 
dens, was  had,  and  their  report  produced  in  evidence.  .  Tes- 
tlmooy  was  produced,  showing  the  manner  of  the  collision 
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DnK  betwtten  the  two  YtmtA^,  from  all  of  which  the  district  judge 
» ^'^^  concluded,  that  the  accident,  and  injary  auBtained,  waa  not 

by  the  fault  of  the  defendants.    Judgment  being  leodered  in 

their  favor,  the  plaintiff  appealed. 


Canon,  for  the  plaintiff. 

O.  B.  Duncan,  contra. 

BuUard,  /.,  delivered  the  opinion  of  the  court. 

This  case  has  been  submitted  to  us  without  argument  on 
either  side.    It  is  an  action  for  damages,  alleg^S  to  have 

been  occasioned  by  the  fault  of  the  defendants'  agent,  while 

in  the  performance  of  a  contract  to  tow  a  brig,  belonging  to 

the  plaintiff,  from  the  port  of  New-Orieans  to  the  Belize. 

The  immediate  cause  of  the  damage  appears  to  have  been 

this :    The  ship  Oirard,  which  was  to  have  been  towed  at 

the  sam^  time,  while  dropping  down  stream  to  get  abreast  of 

the  brig,  which  had  been  placed  a  tier  or  two  below,  took  a 

sudden  sheer,  and  ran  foul  of  the  Feoix*    The  tow-boat  had 

Atov-bofttwUi  at  first  started  to  bring  down  the  Girard,  by  force  of  steam ; 

u^i!^  m^ned  ^^^  ^^^^  ^^  impression  that  she  was  aground^  it  was  con- 

w  the  ^u**!^  eluded  to  adopt  a  different  course,  and  the  Girard  was 

wM  about  taking  ordered  to  drop  down  stream,  along  side  of  the  Fenix.    This 

&ii]irwii!i*^in  the  changc  of  mauGsuvre  cannot,  in  our  opinion,  be  imputed  to 

S^^^^Ae  ^^^  defendants,  as  a  fault  for  which  they  are  liable  in 

diipt,  whieh  WM  damages,  inasmuch  as  it  appears  to  be  quite  common,  and 

•b^!?xeettted  Considered  safe,  to  drop  vessels  down  under  such  circum- 

ind  "whSr^Uic  stances.    The  fault  seems  to  have  been  in  the  manner  io 

tow^KMt  WM  ID-  which  the  maoosuvre  was  executed  by  the  crew  of  the 

^dng      ^  Girard,  at  a  time  when  the  steam4)oat  was  incapable  of  pre* 

Meideot.  venting  the  atcident.    We,  therefore,  concur  with  the  court 

below,  in  the  conclusion  that  the  defendaoti  are  not  liable.  • 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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£imftii  DiMp. 

■SB 

MARLAtT  t8.    LEVEE    STEAM    COTTON   PRfiSS    COMPANY. 


AFFBAL  FROM   THE    COURT  OF  TUB  FIRST  JUDICIAfi  DMTRICT. 

A  e^mpRny  or  eor|K>rRtiott,  eaii  only  RCt  through  ite  prt«d«it  or  other 
•frt^ts  appointed,  and  its  acts  or  duties  which  it  undertakes  to  perform^ 
an  those  of  the  company  itself. 

WImto  a  contract  was  made  with  the  presklenl  or  agent  of  an  incorporated 
eotapany  to  unload  a  boat,  and  she  was  taken  possessiott  of  by  the 
slaves  of  the  company  and  sunk  soon  after,  the  latter  will  be  liable  for 
the  injury  or  loss,  unless  they  prove  it  was  the  result  of  some  event  or 
accident,  not  within  their  control. 

'th»  proof  of  agency  of  an  incorporated  company,  pa^y  be  made  bv  parole, 
whein  the  witness  swears  he  contracted  with  the  president  of  the  com- 
pany by  name ;  and  he  is  not  asked  the  ground  of  his  knowledge,  that  this 
person  was  the  president  or  agent ;  and  there  was  no  exception  to  thu 
proof  by  parole,  on  the  ground,  that  the  authority  of  this  agent  ought  to 
have  been  proven  by  writing,  as  a  company  could  not  appoint  an  agent 
t»y  parole. 

ThiB  is  AH  action  to  recover  from  the  defendants  the 
sum  of  seven  hundred  and  fifty-four  dollars -and  thirty*- 
seven  cen(s»  the  value  of  a  boat  load  of  coal,  which  is 
alleged  to  have  been  sunk  and  lost  through  their  negligence. 

The  plaintiff  allegec^  that  his  agent  contracted  with  the 
president  of  the  Levee  Cotton  Press  Company,  to  have  a 
boat  load  of  coal  unloaded,  for  the  price  of  forty  dollars,  and 
which  was  then  lying  at  the  levee,  opposite  the  cotton  press ; 
that  said  boat  was  delivered  into  the  care  and  custody  of 
Um  agents  of  said  company,  but  owing  to  their  neglect  asd 
carelessness,  the  boat  sunk  at  night  in  the  Mississippi,  and 
both  it  and  the  cargo  were  totally  lost,  and  for  which  the 
defendants  are  liable.  He  prays  judgment  for  the  sum  of 
seven  hundred  and  fifty-four  dollars  and  thicty-seven  cents, 
am  the  value  of  said  boat,  cargo  and  two  cables. 

The  defendants  pleaded  a  general  denial. 
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EAnrnr  Dist.      Upon  these  pleading  and  issues,  the  cause  was  tried  by 

Ftbruary^  1837.  ^  jury. 

6.  MarkUty  plaintiff's  witness  and  brother,  deposed,  that 
he  acted  as  agent  of  his  brother,  in  the  spring  of  1835,  and 
ooTfonmntoo  delivered  the  boat  load  of  coal  in  question  to  the  defendants, 

by  agreement  with  their  agent,  Mr.  Lepretre,  the  president 

.of  .the  .company,  to  have  it  unloaded  for  forty  dollars. 
The  hands  or  slaves  of  the  cotton  press  took  charge  of  the 
boat,  and  while  they  had  her  in  charge,  she  sunk.  The 
plaintiff  had  made  an  agreement  to  deliver  the  coal  to  the 
defendants  at  fifty-six.  and  a  quarter  cents  per  barrel,  and 
that  there  were  one  thousand  three  hundred  and  fifty  barrels 

Jn  the  boat  when,  she  sunk.  The  boat  was  worth  ten 
dollars,  and  two  cables  fifteen  dollars  each.  After  deduct- 
ing forty  dollars,  the  price,  of  unloading,  the  nett  amount 
of  the  plaintiff's  claim  was  seven  hundred  and  fifty-four 
dollars,  for  which  he  had  a  verdict  and  judgment.  The 
defendants  appealed. 

'  Carter^  for  the  plaintiff. 

1.  The  testimony  shows  that  the  coal  lost  was  intended 
for  the  use  of  the  cotton  press,  to  be  used  for  their  steam 
engines.  The  proof  is  positive,  that  the  defendants,  through 
their  agent,  the  president  of  the  company,  agreed  with  the 
plaintiff's  agent  to  unload  the  boat  load  of  coal' for  forty 
dollars. 

2.  There  is  proof  of  delivery  of  the  property  to  the 
defendants,  and   proof  of  its  loss. 

'  3.  The  part  of  the  article  2299  of  the  Lcmnana  Codty 
upon  which  the  defendant  relies,  which  exempts  principals 
from  the  consequences  of  the  acts  of  their  agents,  which 
they  could  not  prevent,  is  not  applicable  to  this  case, 
because  the  defendants  have  not  'shown  that  the  loss,  for 
which  the  plaintiff  seeks  '  to  recover  against  them,  was 
suffered  under  such  circumstances,  •  that  they  could  not 
have  prevented  it.  They  have  furnished  no  evidence  to 
enable  them  to  claim  the  benefit  of  the  excq>tioa  to  the 
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general  principle  |of  law,  invoked  from  the  article  of  the  Bitmir  Dm. 
Louisiana  Code;  referred  to.  February^  issr. 

4.  The  verdict  of  the  jury,  and  the  judgment  of  the  court      mablatt 
below,  is  in  conformity  to  law,  and  the  evidence  given  in  ^• 

'  -f  ^  O  LR7EE8TKAM 

the  case.  roiYoxFRXMco 

HoOy  centre^  contented  that  the  judgment  should  he 
reversed,  first,  because  the  loss  suffered  by  the  plaintiff  in 
this  case,  was  not  proved  to  be  the  result  of  any  fault  or 
negligence,  on  the  part  of  these  appellants. 

2.  That  the  Levee  Steam  Cotton  Press  Company,  cannot 
be  made  responsible  for  the  acts  of  its  agent,  because  it  was 
not  proved  that  such  acts  might  have  been  prevented  by  the 
company,  and  that  said  company  have  not  prevented 
them.  Ltndriana'Codey  artiek  2299.  8 Martin,  Jf.  S.,  503. 
5  Lomaiana  Rqwrts,  463. 


Martmf  /.,  delivered  the  opinion  of  the  court. 

The  petition  charges,  that  the  defendants  contracted  with 
the  plaintiffs'  agent  to  unload  a  boat  load  of  coal,  for  a  fixed 
price ;  that  the  boat  was,  for  that  purpose,  delivered  into 
their  care  and  custody ;  and  that  through  their  carelessness 
and  neglect,  the  boat  and  coal  were  sunk  and  destroyed, 
wherefore  he  prayed  for  damages. 

The  defendants  pleaded  the  general  issue.  There  was  a 
verdict  and  judgment  against  them,  and  they  appealed. 

Our  Attention  is  first  drawn  to  a  bill  of  exceptions  to  the 
charge  of  the  court,  instructing  the  jury,  that,  if  they  be- 
lieved that  the  defendants  engaged,  or  contracted,  as  agents 
of  the  plaintiff,  to  take  charge  ol^  and  unload  the  boat,  and 
that  it  was  delivered  into  the  charge  of  the  defendants,,  it  is 
not  necessary  for  plaintiff  positively  to  prove  negligence,  but,    j^  eomiMuiTor 
after  showing  a  delivery  of  the  boat,  it  is  incumbent  on  the  «onM>»Kion,  ma 
defendants  to  show  that  the  boat  was  not  lost  through  any  its  pre«ident  or 
negligence  on  their  part.    That  the  Louisiana  Code,  article  ^^LdTMd'ite 
2299,  was  the  law  of  the  land :  but  that  the  part  of  the  ar-  *Ti  ji  ^^''^ 

.   ,        ,  .   ,  .      .      1     i.  ■  which  it  under- 

ticle  wmch  exempts  prmcipals  from  the  consequences  of  the  takestoperrorm, 
acts  of  their  agents,  which  they  could  not  prevent,  was  con«  ^pMij  iuieit^ 
74 
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Eattibv  Diit.  trary  to  general  principlea,  and  bad,  probably,  been  ioMited 
r^bniary,  IM7.  iDadvertently ;  but  that  the  court  did  not  think  this  article 
"  applied  to  the  present  case,  because,  no  company  can  act. 


***•  except  through  its  president  or  other  agents ;  and  in  acta  of 

corraKFBiMco  this  kind,  the  president,  or  other  appointed  administraUir 

of  ihe  company,  is  the  company  itself,  to  all  intents  and 
purposes. 

It  does  not  appear  to  us  that  the  charge  is  an  erronaoa 
y^  _  one,  although  we  do  not  concur  in  the  opinion  expressed 

tTMt  WM  inad«  therein,  that  the  article  of  the  Code  referred  to^  was  inserted 
Sat  or'agSJ"?  inadvertently. 

eomuHnr^o*^      On  the  merits,  the  defendants,  and  appellant's  counsel  has 
loMi  a  boat,  and  Urged,  that  the  loss  was  not  prored  to  be  the  result  of  any 
posM^snon  of  by  ^^'^  '^  ^he  defendants. 
^J!l?J  ""^  ^      That  the  defendants  were  not  liable,  because  it  was  oot 

eompanj       and  ^ 

■ink  toon  after,  proven,  that  the  loss  miffht  have  been  prevented  by  them, 

the  latter  will  be  '^   J    .  \    .         j-j        *  .    *  J'  — » 

liable  for  the  in-  <^nd  that  they  did  not  prevent  it. 

ieMth«  provelt  ^'  '*  ^^  evidence  that  the  boat  was  taken  possession  of  by 
wai  the  remit  of  the  slaves  of  the  defendants,  after  the  contract  made  with 
aoeident  not  their  agent,  and  by  his  order.  The  jury,  therefore,  coneeilj 
oonte^l.  ^^^"^  concluded,  under  the  charge  of  the  court,  that  the  defendants 
The  proof  of  were  liable,  unless  they  prove  that  the  loss  was  the  result  of 

agenej  of  an  in-  •  •  .        i     .  i 

eorporated  com-  some  event,  not  withm  their  control. 

maSe  bJ^SroieT      With  equal  correctness,  and  under  the  direction  of  the 

▼henthewitneia  judge,  the  jury  disregarded  the  second  point  of  defence.     In 

•wears  he   con-  •»      =»  '  .    ^  .  i      t  .         ,    .      .« 

tnusted  with  the  the  argument  before  us,  it  was  urged,  that  the  plaintiff  most 
to^pmIJ^  ^  'by  ^''»  because  be  has  not  proven  the  authority  of  the  person 
Dame ,  and  he  is  who  acted  in  behalf  of  the  defendants  in  making  the  contract 

not    asked    the  l-  u  .l  ..  «     u  i.-. 

poand   of  his  On  which  the  SOU  IS  brought 

diiri!^*  WM      T^^  witness,  who  was  the  agent  of  the  plaintiff  in  making 

the  president  or  the  contract,  has  swdrn  that  he  made  it  with  the  airent  of 

agent  { and  there    ,,^,  .«..      »  •  ... 

was noexeeption  the  defendants,  to  Wit:  Mr.  Lepretre,  the  premdentof  Ibe 
i«roie,  ^^oT  tk^  Company.  No  attempt  was  made,  by  a  cross-examination, 
'^"^tvof  th'^  to  cause  the  witness  to  state  the  grounds  of  hh  knowledge  of 
agent  ought  to  the  agency  of  the  person  be  contracted  wif b.  NMlhar  was 
by^writiogrM^  "^^y  oxcep^ion  made  to  the  proof  of  this  agency  by  parole,  en 
SST?"^  nT^  ^^^  ground  that  the  authority  of  this  agent,  ought  to  have 
agent  by  parole,  been  proven  by  writing,  as  a  company  ciould  not  appoint  an 
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'  ag«nl  by  parole.  It  is  also  proven,  that  after  this  contract,  fiAvnur  Dnr. 
the  boat  was  taken  possession  of  by  the  slaves  of  the  defend-  February^  i8S7. 
ants,  and  it  must  be  presumed,  with  the  consent  of  the  m'juull'b  hvim 
person  to  whom  the  defendants  have  committed  the  charge  ^'   , 

of  those  slaves.  xxsoutob  r  lu 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgmeot  of  the  District  Court  be  affirmed,  with  costs. 


M'NEILL's  heirs  05.  ELKINS'  EXECUTOR  ET  Ah. 

ArfBAL   W1L9U   THX   COURT  OY   PftOBATKS   FOR  THK   FAMSH   AND   CITT  OF 

NBW-ORLKAN8. 

The  Conii  of  Probates  is  the  proper  tribunal,  before  which  to  instituto  all 
auita  for  demands  against  a  aacceasion,  in  the  course  of  administration. 

So,  where  the  creditors  of  an  insolvent,  set  up  claims  against  the  estate  of 
a  deceased  syndic,  alleging  that  property  of  the  ceding  debtor  came  into 
his  hands,  and  remains  unaccounted  for,  the  Court  of  Probates  is  bound 
to  take  cognizance  of  the  claim,  and  prevent  the  funds  of  the  succession 
from  being  paid  over,  or  taken  from  its  jurisdiction,  until  the  demand  is 
litigated. 

The  plaintiffs  allege,  that  they  are  the  legal  heirs  of 
Joseph  McNeill,  deceased,  who  was  a  creditor  of  one  Edward 
Brooks,  of  the  city  of  New-Orleans,  who  made  a  surrender 
of  his  property,  for  the  benefit  of  all  his  creditors,  in  the 
ytta  181S,  and  that  John  Ponltney,  Samuel  Elkins,  and 
Maunsel  White,  were  appointed  syndics.  That  Poultney 
died  soon  after,  and  Elkins  died  in  1835,  leaving  his 
estate  principally  to  legatees,  residing  out  of  the  state,  who 
have  sent  an  agent,  duly  authorized,  to  receive  the  same  from 
his  executor.  The  plaintifis  further  allege,  that  said  Elkins, 
in  hb  lifetime,  at  sundry  times,  did  receive  and  collect,  in 
bis  capacity  of  syndic,  large  sums  of  money,  belonging  to 
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Kirmji  Dinr.  the  estate  of  said  Broods,  amounting  to  more  than  tan 
Febtwsnf^  1837.  thousand  dollars,  and  has  never  rendered  any  account  of 
x*xBtu*ft  uiBs  his  syndicship,  or  filed  any  tabfcau  of  distribution  of  the 
BLuira'  funds  of  said  estate.  They  allege,  that  the  property  and 
sxBcinoBiTAu  effects  of  Elkins'  succession  has  been  sold,  and  they  are 

apprehensive^  that  the  proceeds  will  be  carried  out  of  the 
state.  They,  therefore, '  pray,  that  the  executor  of  Elkinsi* 
succession,  and  the  agent  of  his  legatees,  be  ordered  to 
render  an  account  of  the  syndicship,  &c.,  and  pay  over  any 
sum  that  may  belong  to  Brooks'  estate,  to  them  and  the 
other  creditors ;  and  finally,  that  the  executor  and  agent  be 
ordered  not  to  deliver,  or  pay  any  funds  or  other  eflects  of 
said  succession,  until  they  give  security,  in  an  amount 
sufficient  to  cover  any  sura  which  may  be  found  due  to  the 
creditors  of  Brooks'  insolvent  estate. 

The  executor  pleaded,  that  he  was  ignorant  of  the  matters 
seth  forth  in  the  petition,  and  required  strict  and  legal 
proof  thereof;  and  further  averred,  that  he  had  filed  his 
account  as  executor,  and  this  proceeding  should  have  been 
commenced  by  way  of  opposition  thereto. 

The  counsel  for  the  agent,  pleaded  an  exception,  that  by 
the  plaintiff's  own  showing,  he  could  not  maintain  his  suit, 
because  there  were  other  syndics,  who  should  have  been 
made  co-defendants,  before  any  responsibity  would  attach  to 
Elkins. 

They  further  excepted  to  the  jurisdiction  of  the  Probate 
Court.  Upon  these  pleadings  and  issues,  the  case  was  tried 
before  the  court.  The  judge  of  Probates,  considering  that 
no  tableau  had  ever  been  filed  by  the  syndics  of  Brooks' 
creditors,  and  the  amcuno  still  pending  before  the  District 
Court,  he  had  no  authority  to  interfere.  Judgment  was 
rendered,  dismissing  the  petition,  and  the  plaintiffs  appealed. 

Ccwrad^  for  the  plaintiflls,  insisted,  that  the  judgment  of 
t/he  Court  of  Probates  was  erroneous,  and  must  be  reversed. 

WorOdngUm^  for  the  agent  of  Elkins'  legatees,  maintained 
fiiat  the  Probate  Court  had  no  jurisdiction  of  the  case,  first. 
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because  the  plaintiffs  do  not  show  that  they  are  creditors  EArriBv  Dm. 
of  the  estate  of  Samuel  Elkins,  in  the  sense  required  by  the  ^g^<flry«  ^^7. 
Code  of  Practice,  to  confer  jurisdiction.  x*2fALiLL*H  hubs 

.  S.  This  court  has  no  authority  to  order  an  account  by       xi.uvs> 
one,  or  all  of  the  syndics  of  the  insolvent  estate,  of  which  ixwirfomn-Ai. 
the  plaintiffs  claim  to  be  creditors. 

S.  That  this  court  could  not  homologate  the  account  of 
the  syndics,  if  it  were  presented,  having  no  power  over  the 
concwrsOf  which  is  still  pending  in  the  District  Court 

Strawbridge,  for  the  executor. 

Martioy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  state  that  their  ancestor  was  creditor  of 
Brooks,  who  made  a  cession  of  goods,  on  which  Elkins  was 
appointed  syndic,  and  in  that  capacity  received  a  large  sum 
of  money,  which,  at  his  death,  remained  unaccounted  for 
in  his  hands.  They  pray  that  the  executor  may  file  an 
account  of  the  syndicship,  and  pay  over  to  the  creditors  of 
Brooks  the  balance  due  them  by  the  testator  ;  and  that  in 
the  meanwhile,  the  executor  be  enjoined  from  paying  over 
the  proceeds  of  the  succession  to  the  heirs,  until  they  shall 
have  given  security,  &c. 

The  defendants  filed  an  exception  to  the  jurisdiction  of 
the  court,  which  was  sustained,  and  the  plaintiffs  appealed. 

The  judge  of  probates,  was  of  opinion  that  as  Brooks' 
syndic  had  never  filed  any  tableau,  and  the  dividend  coming  Pi^utea  u  the 
to  the  plaintiffs  is  uncertain,  the  plaintiffs  had  no  claim.  ^^  wMefto 
This  may  be  correct,  and  may  authorize  after  a  hearing,  institute  all  mitf 
a  judgment  against  the  plaintiffs,  but  it  cannot  authorize  the  aninftasueoet- 
Court  of  Probates,  in  declining  to  take  cognizance  of  the  ^^  ^  ^^^ 
case.    The  counsel  for  the  appellees,  has  likened  this  case  uttraaon.   . 
to  one  in  the  federal  courts,  in  which  the  plaintiff  must 
show  his  capacity  of  suing  in  that  court,  and  the  defendants' 
liability  to  be  sued  therein ;  and  when  this  is  not  shown, 
the  plea  to  the  jurisdiction  will  be  sustained.     He  has 
urged,  that  the  Court  of  Probates,  being  like  the  federal 
court,  a  court  of  limited  jurisdiction,  the  plaintiff  must 
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« 

BtfftBv  Dm*,  show  his  capacity  of  suiog  there^  to  wit:  that  he  is  a 
f^f^nutrf,  iMT.  creditor  of  the  estate;  and  that  in  the  present  case, 
M«aBtu.*f  ■>!«•  ^he  plaintiffs   have  only  shown   that  their  ancestor 

a    creditor    of   Brooks,    not   of    Elkins.      The 


KUUVl' 

BkMmoftvfiii.  show,  indeed,  that  their  ancestor  was  a  creditor  of  Brooki^ 

8o.vhei«'the  ^^^  ^^^  ^^®  estate  o£  the  latter  passed  into  the  hands  cf 

crediton  of  an  EUtiQiL    and    remained   in   his    hands   unaccounted     for. 

inioWent  wt  up  ^ 

eiaima  agaioA  They,  therefore,  have  an  interest,  in  common  with  the 
deetttedtfodie)  Other  creditors  of  Brooks,  in  having  the  property  Borrendered, 
nim?  of  ^  ^^  ^^^  hands  of  Elkins,  at  his  death,  separated  from  his 
oedi^  debtor  private  property,  and  to  prevent  the  surrender  of  it 
Sindt,  and  re^  ^  ^he  hcirs  of  Elkins,  who  reside  abroad,  until  they,  or  their 
JJJJJJ^  foTS!^  «^gcnt,  give  security  for  Its  forthcoming*  The  plaiotiffi^ 
Court  of  Pro-  therefore,  properly  applied  to  the  Court  of  Probates,  before 
to  lake*  eogni-  whom  aloQB  the  ezecutoT  was  suable,  in  order  that  cautionaiy 
dalm  a^  pr^  measures  might  be  taken  for  the  protection  <tf  their  righta 
▼ent  the  funds  U  is  uscloss  fof  US  uow  to  inquire  fnto  the  nature  and  extent 
from  bein;  paid  of  tbo  relief,  to  wbioh  they  are  entitled,  nor  whether  they 
fim  iu  junik  ^^^y  ^  required  to  make  other  persons  parties ;  it  aufficee 
dietion,  until  the  ifaat  the  Coqrt  of  Probates  is  the  properi  indeed  the  only 
gtted.  '  c()urt,  io  which  the  relief  they  seek  may  be  obtained,  to 

authorioe  the  conclusion  that  that  court  cannot  decline  to 

take  cognizance  of  the  case. 

It  is|  therefore^  ordered*  adjudged  and  decreed,  that  the 

•  Judgment  of  the  Court  of  Probates,  be  annulled,  avoided  and 

reversed,  the  exception  to  its  jurisdicti<Ni  be  overruled,  and 

the  case  remanded  for  further  proceedings  according  to  law ; 

the  defimdants  and  appellees  paying  costs  in  this  court. 


OP  THE  STATE  OP  LOUISIANA.  591 

Easheut  Di«p. 

February,  1937. 


MANT 

MAXVY  Of,   PARMIffY.  vt. 


▲PPIAL    nOM    TBB    fAftlBH  COUST,  FOE    THS   fAEIBH  ^119   CITT  Of 

NXW-01(LBA1I8. 

I 

Where  the  testlmonj  Is  contradictorjr,  on  mere  qaeetions  df  fkct^the  rerdict 
of  the  JU17,  when  it  is  not  apparently  erroneous,  will  not  he  disturbed. 

This  is  an  action  against  the  defendant,  for  the  sum  of 
four  hundred  and  thirty-one  dollars,  which  is  claimed  as  a 
balance  on  a  written  contract  for  carpenter's  work,  and 
for  extra  work  done  on  a  house.  The  plaintiff  alleges,  that 
this  sum  is  actually  due  to  him,  and  that  the  defendant  re- 
fuses to  pay  him,  for  which  he  prays  judgment,  with  the 
builder's  privilege  on  the  house,  &c. 

The  defendant  admitted  his  written  contract  with  the 
plaintiff,  but  averred,  that  the  work  which  the  latter  con- 
tracted to  do,  was  performed  so  unskilfully  that  he  has 
suffered  loss,  having  already  paid  the  plaintiff  a  large  sum, 
much  nu>re  than  the  work  done  was  worth.  He  denies  that 
there  was  any  extra  work  done.  H^  claims  five  hundred 
dollars  damages,  in  reconvention,  and  prays  that  the 
plaintiff's  demand  be  rejected. 

Upon  this  issue  the  cause  was  submitted  to  a  jury,  with 
the  testimony  introduced  on  both  sides.  A  verdict  was  re- 
returned,  allowing  the  plaintiff  four  hundred  and  tweoty^ne 
dollars,  and  from  judgment  rendered  thereon  the  defendant 
appealed. 

JRofeltuf,  for  the  plaintiff. 

CMim,  for  the  defendant. 

Martin^  /.,  delivered  the  opinion  of  the  court 
The  defendant  resisted  the  plaintiff's  claim  for  work  and 
labor  done  on  his  house,  on  an  allegation  of  its  having  been 
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BA«mv  Dwr.  80  unskilfully  executed  that  it  is  of  no  value.    The  plaintiff 

-^^'*''""^*  '*^'  had  a  verdict  and  judgment,  and  the  defendant  appealed. 

▲MouB,  The  case  appears  to  us  to  turn  on  a  single  question  of  Aict, 

""«*  *^     ^  ^^^  -  whether  the  matter  pleaded  in  defence  has  beea 

wAMuxM.     established.      No  question  of  law    is   presented  for  our 

Where Hictm-  Consideration, 
tilnonj  ii  eon-      The  testimony  is  somewhat  contradictory.    The  jury, 
mere  quetiioiu  however,  have  come  to  the  conclusion,  that  the  defendant 
dfet1^ii^jiin%  ^^  failed  to  establish  his  defence.     On  a  close  examination 
viien  it  !•  not  of  the  testimony,  it  does  not  appear  to  us  that  the  jury  erred. 

apperently  ern>-  "^  •■^  .»     ^ 

neottt,  wiU  not 

bediMrbed.  j^  [^  therefore,  ordered,  adjudged  and  decreed  that  the 

judgment  of  the  Parish  Court  be  a&med,  with  costs. 


ARNOUS,    TUTOR,    fcc,   V$.    LESASSIER. 

▲PPBAL  rtOM  THB   COVET  OF  TBB  FOURTH  JUDICIAL  DI8TKXCT,  THE  JUDGI 

TBIRKOF  PEISIDINO. 

Where  the  defenduit  wu  capable  of  cootracting,  he  cannot  avail  himself^ 
when  iaed«.  of  the  ineapaeiiy  of  the  other  contracting  parties,  who  wen 
minon  at  the  time,  bat  eeek  to  enforce  the  contract  by  their  tutor. 

Where  one  of  several  heirs,  takes  a  contract  from  another  person,  who  had 
pnrchued  the  property  from  the  succession,  inherited  by  all  the  hein, 
he  will  only  be  bound  to  pay  to  his  co-heirs  such  sum,  as  the  oiigiiial 
contracting  party  was  bound  for,  after  allowing  full  credit  for  ill 
payments  and  ofiets. 

This  is  an  action  instituted  by  Ren§  Arnous,  natural 
tutor  of  his  minor  daughter,  who  inherits,  in  right  of  her 
deceased  mother,  YirginieLesassier,  who,  with  the  defendant, 
Timoleon  Lesassier,  and  Luke  Lesassier,  a  minor,  are  the 
three  sole  heirs  of  Madame  Rivasi  deceased,  their  c<»mnon 
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ahhous, 

TDTOR,   kte. 

va, 
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mother ;  to  recover  from  the  defendant  one  third  of  the  Kastvrh  Dirt. 
price  due  on  a  plantation,  purchased  originally  from  Madame  ^<?^<flry,  i837. 
Rivas'  succession,  by  one  Elbert  Woodward. 

The  pleadings}  and  facts  of  this  case  are  so  fully  set  out 
in  the  opinion  of  the  court,  delivered  by  judge  BuUard,  that 
it  is  unnecessary  to  repeat  them.  ' 

The  district  judge  estimated  the  one  third  part,  which 
was  coming  to  the  plaintiff,  as  one  of  the  three  heirs,  on 
account  of  the  sale  of  the  plantation  in  question,  at  six 
thousand  two  hundred  and  fortv-five  dollars,  with  interest 
&c.,  and  rendered  judgment  in  her  favor,  against  the 
defendant,  for  that  sum.    The  latter  appealed. 


DaoiSy  for  the  plaintiff. 


Stacy  and  LabauoBy  contra. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  facts,  as  exhibited  in  the  record  in  this  case,  are,  that 
the  plaintiff^s  minor  daughter,  the  defendant,  Timoleon  Le- 
sassier,  and  his  brother  Luke,  who  is  a  minor,  are  the  heirs  at 
law  of  Matilda  Rivas.     That  at  the  sale  of  the  property  be- 
longing to  the  estate,  a  plantation,  in  the  parish  of  Iberville, 
was  purchased  by  one  Woodward,  for  thirty-five  thousand 
one  hundred  and  ten  dollars,  payable  in  four  annual  instal- 
ments, with  a  reservation  of  mortgage  on  the  land,  and  for 
better  security,  he  also  mortgaged  certain  slaves.    It  appears, 
that  he  paid  eighteen  thousand  five  hundred  and  ninety-eight 
dollars  on  account  of  the  price ;  and  having  been  evicted  of 
a  part  of  the  land,  in  an  action  brought  against  himby  one 
Camp,  he  recovered  a  judgment,  Jn  warranty,  against  the 
heirs,  for  ten  thousand  six  hundred  dollars,  leaving  a  balance 
due  to  the  heirs,  of  five  thousand  nine  hundred  and  twelve 
dollars,  besides  interest.      On  the  27th  of  January,  18S5, 
Woodward  and  the  heirs,  the  minors  being  represented  by 
their  tutor,  and  Lesassier,  in  his  own  right,  being  of  age, 
entered  into  a  contract  under  private  signature,  afterwards 
duly  recorded  in  the  parish  of  Iberville,  by  w^ich  it  was 

75 
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Eumm  Dim.  agreed  and  stipulatedi  thai  Woodward  sold  and  conveyed  la 

f^BAruarif,  iMZ.  TiiDoleon  LesMflier,  the  tract  of  land  in  quettioD»  wkh  its 

▲Mioui.      improvements,  for  the  price  of  eighteen  thousand  five  bao- 

'^"^  ^^     dred  and  ninety-eight  dollam^  payable  in  three  annual  iaetal- 

uiAMin.     ments,  with  mortgage  on  the  property.    For  further  ooo- 

sideration  of  the  sale,  Lesassier,  in  his  personal  capacity,  and 

Amous,  in  his  own  right,  and  as  natural  tutor  of  his  daughter 

and  Luke  Lesassier,  in  his  own  person,  expressly  agree  with 

Woodward,  that  the  succession  sale  and  adjudication  of  the 

plantation,  remain  cancelled,  rescinded  and  annulled,  and 

Woodward  released  from  all  liability  whatever.    The  last 

clause  of  this  contract  is  in  the  following  terms:  ^  The  fore> 

going  act  of  sale  being  expressly  intended  and  understood  as 

a  rescision  of  said  succession  sale^  adjudication  and  deed 

thereon  predicated,  as  a  taking  back  of  the  property  by  and 

on  the  part  of  the  above  parties  of  the  first  part,  as  heixs  and 

legal  representatives  of  said  Matilda  Rivas,  and  in  their 

personal  capacities,  and  the  mortgage  for  thirty-lve  thousand 

one  hundred  and  ten  dollars  on  the  negroes  of  Elbert  Wood* 

ward,  &c.,  is  hereby  released,  cancelled  and  discharged" 

On  the  SI  St  of  February,  1835,  the  same  parties  went 
before  a  notary  public,  and  entered  into  a  mere  formal  agree- 
ment in  the  nature  of  a  transaction  or  compromise,  for  the 
purpose  of  putting  an  end  to^  and  preventing,  all  litigation 
and  diflference  between  them.  This  contract  embraces,  in 
the  first  place^  a  preliminary  statement  of  focts^  admitted  by 
the  parUes^  in  which  are  recited  the  purchase  of  the  land  by 
Woodward,  the  payment  of  eighteen  thousand  five  hundred 
and  ninety-eight  dollars,  in  principal  and  interest,  the  evic^ 
tion  of  a  part  of  the  land  above  mentioned,  and  the  judgment 
recovered  by  Woodward  against  the  heire,  for  ten  thousaiid 
sic  hundred  dollars.  The  agreement  then  states,  that  Wood^ 
ward  proposes  a  compromise  on  the  followiog  basi%  to  wit : 
That  he  sells  and  conveys  to  Timoleon  Lesassierft  the  said 
plantation,  upon  the  conditions  that  Lesassier  should  put 
himself  in  the  place  and  stead  of  said  Woodward,  as  to  the 
payment  of  all  sums  of  money  due,  or  to  be  paid  to  the  co- 
heirs, on  account  of  the  price  of  the  plantation  ;  that  Wood* 
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ward  be  discharged  from  all  liability,  and  the  mortgage  on  EA*r«»»  Diw. 
his  property  be  cancelled.  That  Lesassier  should  refund  /'^^•'<fl>y>  '>»^- 
the  sum  already  paid,  in  three  annual  instalments ;  and  that 
on  this  being  complied  with,  Woodward  would  abandon  the 
judgment  obtained  against  the  heirs,  and  pay  another  judg- 
ment ot  six  hundred  dollars,  recovered  by  Gamp ;  and  finally, 
that  Woodward  had,  previously,  by  act,  under  private  signa- 
ture, dated  January  27, 1885,  sold  and  conveyed  toTimoleon 
Lesassier,  the  aforesaid  plantation,  with  its  appurtenances. 
The  heirs  declare  that  they  accept  this  proposition  ;  they  re- 
leased Woodward  from  all  further  responsibility,  and  be 
renounces,  abandons  and  releases  the  judgment.  The  last 
article  of  this  contract  declares,  that,  **  between  the  persons 
composing  the  party  of  the  second  part,  it  is  well  understood 
by  and  between  the  said  Timoleon  Liesassier  and  Ren6 
Arnous,  that  the  said  Timoleon  Lesassier,  in  purchasing  the 
said  plantation  from  the  party  of  the  first  part,  he  comes 
under  all  the  liabilities  to  pay  the  price  thereof,  in  the  same 
manner  said  Woodward  became  subject  to,  at  his  purchase 
thereof  as  aforesaid." 

This  suit  is  brought,  by  one  of  the  co-heirs,  to  recover  of 
Lesdssier,  her  share  of  the  original  price  of  the  tract  of  land, 
as  assumed  to  be  paid  by  the  latter,  and  to  maintain  her  right 
of  mortgage  and  vendor's  privilege. 

The  defendant,  in  his  answer,  alleges,  that  the  private  act 
of  the  27th  January,.  1835,  so  far  as  it  relates  to  the  interest 
of  the  plaintiff,  is  null  and  void,  unless  the  same  shall  be 
ratified  by  her,  on  attaining  the  age  of  majority.  That  the 
succession  sale  could  not  be  legally  cancelled,  and  the  pro- 
perty be  reinvested  in  the  heirs  without  the  authorization  of 
the  judge  upon  the  advice  of  a  family  meeting.  He  further 
avers,  that  the  act  did  not  constitute  a  sale  to  him,  but  was 
intended  to  reinvest  said  property  in  the  succession,  and  that 
the  subsequent  authentic  act  was  a  nullity,  inasmuch  as  the 
property  had  already  been  reinvested  in  the  succession,  and 
could  not,  legally,  be  sold  to  the  respondent ;  and  that  the 
contract  is  not  binding  on  the  plaintiff's  pupil.  He  denies 
that  he  has  any  title  to  the  property,  except  as  one  of  the 
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Eaitbrv  Dm. 

Fdmuxry^  1837. 

■   ABHOUt, 
TCTOB,    &0, 

UtlAMIXR. 


Where  the 
defendant  was 
capable  of  con- 
tracting, he  can- 
not aTail  himself 
when  sued,  of 
the  incapacity  of 
the  other  con- 
tracting parties, 
who  were  minors 
at  the  time,  but 
seek  to  enforce 
the  contract  by 
their  tutor. 


heirs.  Finally,  he  denies  that  he  has  received  a  good 
and  valid  title ;  avers  that  he  is  in  danger  of  eviction,  and 
prays  that  he  may  be  authorized  to  retain  the  price,  until 
the  plaintiff  makes  him  a  complete  and  perfect  title,  and 
secures  him  from  all  danger  of  eviction. 

It  is  clear,  that  the  defendant  was  not  without  capacity  to 
purchase,  and  that  Woodward,  the  owner  under  the  former 
adjudication,  was  capable  of  selling.  As  between  them  the 
contract,  under  private  signature,  amounts  to  a  «ale,  for  a 
specific  price,  a  part  of  which  the  vendee  engages  to  pay  to 
Woodward,  and  a  part  to  the  heirs.  One  clause  in  the  con- 
tract appears  a  little  obscure ;  and  might  be  construed  to 
mean,  that,  although  in  relation  to  Woodward,  Lesassier 
was  to  be  considered  as  the  purchaser,  and  alone  bound  to 
refund  the  part  of  the  price  already  paid ;  yet,  as  between 
the  heirs  themselves,  the  contract  should  be  regarded  as  a 
rescision  of  the  succession  sale,  leaving  the  property  as  if  no 
such  sale  had  taken  place.  And  yet.  Woodward  does  not 
sell  to  the  heirs  generally,  nor  do  they  come  under  any  obti- 
gation  to  pay  any  part  of  the  price,  except  by  implication. 
If  this  contract  stood  alone,  perhaps  such  would  be  its  eflect 
between  the  heirs  themselves.  But  the  subsequent  authentic 
act  contains  a  clause,  assented  to  by  Lesassier,  whoUy  incon- 
sistent, it  appears  to  us,  with  such  a  pretension.  It  is  ex- 
pressly agreed,  that  Lesassier,  in  making  this  purchase, 
comes  under  all  the  liabilities  to  pay  the  price  which  Wood- 
ward was  under,  in  virtue  of  the  first  sale ;  that  is  to  say,  he 
engages  to  pay  the  balance  due  on  the  first  purchase. 

But  it  is  contended,  that  these  contracts  are  null  and  void, 
because  the  defendant's  co-heirs  were  minors,  and  incapable 
of  validly  entering  into  such  a  contract,  without  the  advice 
of  a  family  meeting,  and  the  authority  of  the  judge.  We 
concur  in  the  view  taken  by  the  district  judge,  of  this  part  of 
the  defence,  that  the  defendant,  who  was  capable  of  binding 
himself,  cannot  avail  himself  of  the  incapacity  of  the  other 
contracting  parties.  Such  is  the  positive  doctrine  of  the 
Code,  often  recognized  by  this  court.  Louisiana  Code, 
artick  1785.    6  Louisiana  Reports y  231. 
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In  endeavoring  to  ascertain  the  amount  due  by  Woodward  eastbu  Dm. 
to  the  heire,  at  the  time  of  his  sale  to  the  defendant,  it  must  Februanf,  issr. 
not  be  forgotten  that  he  had  already  paid  eighteen  thousand       ▲rkous, 
five  hundred  and  ninety-eight  dollars,  and  he  had  a  judgment    ''^^^  ^^' 
for  ten  thousand  six  hundred  dollars,  which  was  a  legal     lbsassixb. 
offset  for  that  further  amount,  leaving  a  balance  of  five 
thousand  nine  hundred  and  twelve  dollars,  with  interest, 
according  to  the  original  contract.     That  is  the  only  amount 
which  the  heirs,  collectively,  could  have  recovered  from 
Woodward  ;  and  the  plaintiff  is  entitled  to  one-third.     The 
defendant  is  entitled  to  a  credit  for  that  amount,  because,  by 
the  contract,  he  takes  the  place  of  Woodward ;  and  as  he 
gets  but  part  of  the  land  originally  sold,  it  would  be  unjust 
that  he  should  pay  the  whole  price,  without  regard  to  the 
part,  of  which  his  vendor  had  been  evicted.     The  District 
Court  appears  to  have  taken  a  different  view  of  the  rights  of    where  one  of 
the  parties,  and  to  have  adjudged  to  the  plaintiff  the  whole  ff7<^'^      ^^" 

JO  r  takes  a  ooBtraot 

amount  of  the  balance  supposed  to  be  due  her  by  the  succes-  from  another 
sion  of  her  mother.  But,  it  appears  to  us,  she  can  recover  p^^'sJd^^  ^ 
in  this  action,  only  so  much  as  the  defendant  owes  on  his  property    from 

,^___^__._  ,  -  the    sueeeMion, 

purchase  from  Woodward,  without  regard  to  a  general  set-  inherited  hy  au 
tlement  between  the  co-heirs.  According  to  a  fair  construe-  ooijbeboand  to 
tion  of  the  contracts,  we  consider,  that  twenty-nine  thousand  P*7  ^  4'  ^^ 

^  '  ^  heirs   sneh  sum 

one  hundred  and  ninety-eight  dollars,  of  the  original  price,  as  the  original 
had  been  extinguished,  either  by  payments,  or  by  compensa-  ^^bo^d^ 
tion,  consequent  on  the  eviction,  and  that  Lesassier  owes  the  f^Uredh  fw  iS 
heirs  a  balance  of  five  thousand  nine  hundred  and  twelve  parmenu  and 
dollars,  with  interest  at  ten  per  cent,  from  April  1st,  1833, 
secured  by  the  vendor's  privilege  on  the  land ;  and  the 
plaintiff  must  recover  one-third. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and 
reversed ;  and  proceeding  to  give  such  judgment  as,  in  our 
opinion,  ought  to  have  been  rendered  below,  it  is  further 
adjudged  and  decreed,  that  the  plaintiff  recover  of  the 
defendant  one  thousand  nine  hundred  and  seventy  dol- 
lars and  sixty-six  cents,  with  interest  at  ten  per  cent.,  from 
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EimKv  Uwr.  the  Ist  of  April,  18SS,  and  Ufe  ooete  of  Ihe  District  Court, 
f'^f'^ryarff,  issz.  ^jth  (ho  priTilege  of  vendoT  on  the  tract  of  land  deecribed  in 

BowLAVB      the  petition,  and  that  the  plaintiff  and  appellee  pay  the  cosla 

ifJ^AVn      <*  ^^  appeal. 


aOWLAKD  V$,    pascal's    EXECUTOR. 

10  59-.; 

lL4_71^t         APMAb   FROM  THE  COURT  OF   PROBATKS   POR  TUB  PARMll    AND   CITT    OP 

NBW-ORLBANS. 

Wlian  there  is  nothing  to  thow  the  cfatrscter  of  the  mmndRte,  with  which 
Rn  Rttomey  is  clothed,  it  wiH  not  be  pieenmed  that  he  hmd  snthoritf  to 
reoeiTe  serrioe  of  citRtion. 

If  R  defendRnt  is  r  resident  of  the  stRte,  Rnd  is  Rbsent,  service  of  citRtion  is 
to  be  mRde  by  loRving  it  tt  his  domicil.  If  he  reside  oat  of  the  stRte,  a 
curRtor  ad  hoc  should  be  Rppointed. 

Tbisis  an  action  on  a  promissory  note,  executed  by  one  Paul 
Pascal,  in  the  state  <A  Vir^nia,  the  2d  of  January,  1819, 
to  the  plaintiff,  for  five  hundred  ahd  thirty-three  dollars. 
Suit  was  instituted  in  June,  1896.  The  plaintiff  alleges;, 
that  Pascal,  in  his  lifetime,  and  within  five  years,  imme- 
diately before  bringing  this  suit,  acknowledged  he  owed 
the  amount  of  the  note  sued  on  to  the  petitioner,  and  that 
the  defendant,  as  his  executor,  refuses  to  pay  the  same. 
He,  therefore,  prays  judgment  for  the  amount  thereof,  with 
interest. 

Citation  issued  on  the  petition,  and  the  sheriff  made  the 
following  return  of  service :  ^^  Served  a  copy  of  the  petition 
and  citation,  on  Gteorge  Strawbridge,  Esq.  attorney  of  Thos. 
Boudar,  (the  executor,)  he  being  absent  from  the  state." 

No  answer  was  filed. 
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Judgment  being  taken  by  default,  the  plaintiff  proved  EitrtRir  Dist. 
the  execution  of  the  note,  and  the  rate  of  interest  in  Vir-  J^^rtiory.  \%ar. 
ginia,  and  had  the  judgment  made  final.    The  defendant      Bowmn 
took  an  appeal  therefrouL  wmZIvs 

■ZXCUTOB. 

Randattf  for  the  plaintiff. 

Strmobridge^  contra, 

Jlforfm,  J.,  delivered  the  opinion  of  the  court. 

The  sheriff's  -return  shows,  that  the  citation  was  served     ^ 
on  Strawbridge,  the  attorney  of  the  defendant,  who  was  it    nothing   to 
absent  out  of  the  state.    No  answer  being  made,  a  judg-  ^"^  ^ 


ment,  by  default,  was   taken,   and    afterwards  confirmed.  diit»jwith  whic^ 
The  defendant  appealed.  dothed,  it  win 

Nothing  shows  the  character  of  the  mandate,  with  which  Suit  hehidltn- 
the  attorney  was  clothed.  It  cannot  be  presumed,  that  he  J^^*^^^^ 
had  authority  to  receive  citations.  The  defendant  is  stated  tion. 
to  be  absent.  If  he  be  a  resident  of  the  state,  the  citation  isra^dentofthe 
should  be  left  at  his  domicil ;  if  he  reside  out  of  the  state,  the  |^^  H^li'^ 
-appointment  of  a  curator  ad  hocy  should  have  been  provoked,  eitation  is  to  be 

■^■^  *  made  by  le«Tin|^ 

itathisdomieiL 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^^eam^ 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and  ^f^u  ^  ^ 
reversed,  and  that  the  petition  be  dismissed  with  costs  in  pointed, 
both  courts. 
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PRINCIPAL   MATTERS 


ACTION. 


pAer. 


1.  In  a  poMessory  action,  a  plea  in  reconvention  incobnng  title,  will  be 
disregarded ;  but  the  right  of  the  defendant  in  such  cases,  to  attack  the  title 

of  the  plaintiff  in  a  direct  action,  will  be  reserved.   Yarborough  vs.  PtUmert  149 

2.  In  a  petitory  action  involving  title  to  property,  the  pendency  of  or  judg- 
ment, in  another  sait  between  the  same  parties  about  the  same  matter,  in 
the  nature  of  a  possessory  action,  cannot  be  pleaded  as  an  exception. 

Palmer  vs.  Yarborough,  167 

3.  The  circumstance  of  the  plaintiff,  having  proposed  to  take  a  less  sum 
than  that  which  he  claims,  to  avoid  a  suit,  and  which  was  not  accepted,  does 
not  preclude  him  from  recovering  the  sum  which  he  legally  proves  to  be 
due  to  him,  in  an  action  for  his  whole  claim Friehy  vs.  Chretien  et  al,,  214 

4.  It  is  an  incontrovertible  principle  in  law,  that  in  a  petitory  action  the 
plaintiff  can  only  recover,  on  showing  a  valid  title  to  the  disputed  premises 

in  himsel£ Sprigg  et  al,  vs.  Hooper,  350 

5.  Where  the  defendant  is  in  possession,  and  the  plaintiff  shows  no  title, 
he  cannot  recover.... ib, 

6.  Actions  receive  their  character  from  the  nature  of  the  relief  sought; 
and  an  amendment,  which  alters  the  substance  of  the  original  demand,  in 
this  respect  is  inadmissible RtueeUr;  Sprigg,  431 

7.  In  an  action  of  lesion  beyond  moiety,  the  word  impotilion  is  technical, 
and  does  not  amount  to  fraud,  which  authorizes  the  vendor  to  have  the 
sale  declared  absolutely  null  and  void •. t6. 

76 
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8.  So,  in  AH  action  of  ierion  outre  mniHi^  in  which  it  ia  aJlafed  the 
Tcndee  cfFected  the  tale  and  parchaae  by  impotUion^  and  an  amended 
petition  is  offered,  alleging  fraud  and  falae  promises,  it  will  be  dissallowed, 

at  changing  the  rabctance  or  nature  of  the  original  action t6. 

9.  In  a  poesenory  action  against  a  squatter  on  public  land,  by  another 
squatter,  who  had  been  dispossessed,  the  jury  are  authorised  to  take  the 
lines  of  the  quarter  section,  including  his  improvements  as  the  limits, 
haying  no  other  rule  to  ascertain  and  determine  the  extent  of  possession. 

Majfidi  Ts.  Morris^  441 

10.  In  a  possessory  action,  where  the  petition  does  not  allege  j)Of#emoi» 
of  a  ytar^  which  alone  would  give  a  right  of  poosession,  no  recovery  can  be 
had Sprigg  ^  aL 'w^,  Bynumetal^  464 

11.  Where  the  plaintifis  in  a  possessory  action,  found  their  daim  to  be 
restored  to  possession,  on  the  ground  of  eviction  by  force,  Uua  fkct  is 

properly  within  the  cognizance  of  the  jury «fr. 

• 

11.  In  a  petitory  action,  the  defendant  in  possession  who  declines  title 
and  indicates  the  name  of  his  lessor,  may  be  dismissed,  and  the  person 
claiming  title,  must  be  made  a  party JHbore  vs.  «4Uatt»,  491 

12.  The  hypothecary  action  is  a  proceeding  tn  rtm  agafaist  the  mort« 
gaged  proper^,  which  it  follows  as  a  real  right,  into  whosesoever  handa  it 
may  be  found.  The  third  person  claiming  it,  must  either  give  up  the 
property,  or  pay  the  debt  for  which  it  is  bound., ^..  ifr, 

13.  The  occupant,  or  tenant  of  mortgaged  property,  is  not  liable  for 
costs,  in  an  hypothecary  action.  It  is  a  proceeding  in  rtm^  and  the  property 
must  pay*... , ,...., «|. 

14.  It  is  not  proper  ground  for  a  direct  action  of  nullity  against  a 
judgment  in  the  court,  by  which  it  was  rendered  that  no  law  is  referred  to« 
or  reasons  adduced  in  its  favor ;  and  that  it  is  rendered  against  the  wife, 
on  contracts  entered  into  conjointly  with  her  hnsbaiid  daring  marriage, 
Theee  erroia  can  only  be  examined  on  appeal. 

Chiauon  etoLvt,  IhqtUmHir,  BIO 

15.  But  If  the  wifh  be  not  authorised  by  her  husband,  or  the  judge,  to 
appear  in  court,  or  stand  in  judgment,  such  judgment  as  may  be  rendered 
against  her,  may  be  annulled  by  direct  action  of  nullity i^ 

16.  An  allegation  that  the  deftndant  iold  to  the  plaintiff  a  house  with 
warranty,  and  that  a  part  of  it  had  faiUn  in  ruifu^  on  account  of  the 
badness  of  the  construction,  sets  forth  a  eawe  of  action  sufficient  to  anther 
rise  a  recovery De^rmat  vs.  Orqjf  eioLt  575 
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PAQB. 

ACTS,  NOTARIAL  AND  PRIVATE. 

1.  A  notarial  act  which  is  not  signed  by  the  party  to  iiy  in  the  prtMenee 
of  the  sabacribing  witnesses,  making  a  renunciation  of  certain  rights  and 
mortgages,  is  not  aathentic,  and  will  not  bind  the  party  thus  signing  it. 

Pain  Ts.  Plieqite  k  ht  Beau^  304 

2.  An  instnunent  offered  as  a  notarial  or  authentic  act,  which  proves  to 
be  incomplete  as  such,  cannot  be  received  as  a  private  act  between  the   ' 
parties,  when  the  original  is  not  produced ib. 

3.  The  notary  who  fails  to  receive  and  pass  a  public  act,  according  to 
the  provisions  and  formalities  of  law,  is  guilty  of  misconduct  in  office ib, 

4.  The  sale  of  a  tract  of  land  by  an  act  under  private  signature,  which 
does  not  appear  to  be  recorded,  will  be  good  between  the  parties,  when  it  is 
shown  that  the  vendee  has  been  in  possession  under  this  title  for  nearly 
twenty  years.  Between  the  parties  and  their  heirs  such  an  act  forms  full 
proof. WcUm^  Heirs  vs.  Lamothe^  410 

5.  A  sheriff's  deed,  executed  and  duly  recorded  in  the  clerk's  office,  from 
which  the  execution  issued,  is  full  proof  of  what  it  contains  in  all  the  courts  of 
the  Slate,  in  the  same  manner  as  a  notarial  act Perron  vs.  Maittan,  520 

6.  But  if  a  sheriff's  deed  imports  a  special  mortgage,  to  secure  the  pay- 
ment of  the  price  stipulated  in  it,  it  must  be  recorded  in  the  mortgage 
office  of  the  parish  where  the  property  is  situated,  to  have  that  effect 
against  all  persons t6. 

ADMINISTRATOR. 

1.  The  term  of  an  administrator  is  not  limited  to  one  year,  from  the  date 
of  his  appointment.  In  one  class  of  cases,  he  shall  continue  to  act  until  a 
partition  be  made  among  the  heirs t»...Ta$fl&r  ei  ai»  yB,J^jJHti^ EeiaU^  436 

C  Administrators  stand  on  a  different  footing,  as  to  the  duration  of  their 
trust,  from  curators  of  vacant  estates,  although  the  law  gives  them  the 
same  powers,  and  subjects  them  to  the  same  duties  and  responsibilies t6. 

3.  An  mjnnetion  cannot  be  mamtained,  suspending  the  administrator 
in  the  exercise  of  the  functions  of  his  office,  though  he  might  well  be 
reslrained  from  committing  and  ruining  the  estate,  by  collusion  with 
pretended  creditors Omrton  e/ oi.  vs.  Overton'*  Adminittraior,  472 

4.  The  administrator  may  be  removed,  and  called  to  account  for  his 
admmistration  afterwards.  The  heirs  can  then  have  recourse  upon  his 
bosd.. ^ ». ib. 
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6.  It  IB  neoMiary  for  all  the  hein  to  join  in  mn  ution,  to  compel  the 
administrator  to  account,  as  he  ia  bound  to  render  but  one  account  of  his 
administration t&. 

6.  Bat  any  one  of"  the  heirs  may  maintain  an  action  to  remoFe  the 
administrator  for  malTersation  in  office ib, 

AGENT — SEE    PRINCIPAL   AND   AGENT. 

AGREEMENT. 

1.  An  oral  agreement  between  the  plaintiff  and  defendant,  that  as 
endorsers  of  a  note,  each  will  pay  one  half  of  the  entire  sum  for  which 
they  are  liable,  is  not  annulled  or  suspended  by  a  subsequent  agreement 

to  reduce  the  first  one  to  writing Cariin  ts.  Harding^  223 

2.  The  oral  agreement  was  perfect,  and  binding  on  both  parties,  whaa. 
the  proposition  to  reduce  it  to  writing  was  made ;  the  latter  a^rreement  can 
only  be  considered  as  intending  to  give  a  less  mutable  form  to  the  first  one.  «ft. 

AMENDMENT— SEE  action. 
APPEAL. 

1.  The  certificate  of  the  clerk,  which  only  *^  states  that  the  reeoid 
contains  a  true  and  correct  copy  of  the  documents  on  file,  and  transcript 
of  all  the  proceedings  had  in  the  Court  of  Probates,"  but  is  silent  as  to 
the  evidence  of  the  case,  is  insufficient,  and  the  appeal  will  be  dismissed. 

Webre  vs.  Webrt^M  Hein^    37 

2.  Service  of  citation  of  appeal  on  the  attorney  of  the  appellee,  when 
the  latter  is  in  the  state,  is  insufficient,  and  the  appeal  will  be  disnussed. 

M ^Milken  vs.  Bank  f^  Louuiana^  135 

3.  It  is  not  necessary  that  the  citation  of  appeal  be  served  within  the 
year ;  although  the  citation  has  been  served  after  it  has  elapsed,  but  in 
time  for  the  term  of  the  court,  it  will  be  sufficient. 

BarremoTt^M  SjfndU  vs.  Bradfdr^f  Htiri^  149 

4.  Parties  to  the  appeal  are  alone  competent  to  make  a  statement  of 
facts,  and  not  other  persons  who  are  not  cited  in  the  appeal. 

Sojourner  vs.  Charponiier^  210 

5.  So,  where  the  appellant  agreed  with  the  warrantor,  that  the  original 
documents  should  be  brought  up  and  read  in  the  Supreme  Court,  and 
such  warrantor  was  not  cited :  Held^  that  the  appeal  must  be  dismissed 
on  the  motion  of  the  appelloe,the  documents  not  being  produced ib, 

6.  An  agreement  between  the  parties  to  the  appeal,  to  bring-  up  the 
orij^inal  documents  as  part  of  the  record,  would  bo  binding  on  both  parties,  ib. 
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7.  Tka  eoMCiidfni  of  aa  appeal  bond,  in  the  ram  raqnired  by  tbo  order 
l^aalangthe  appeal,  ie  a  condition  pvecedont,  and  is  reqoiied  before  the 
right  of  appeal  becomea  absolute,  or  before  the  appellee  ie  bound  to  take 

any  steps  to  haye  his  judgment  affirmed.      Smith  et  oL  vs.  VanhiUe  ei  al,,  252 

< 

8.  If  the  appeal  bond  is  defective  fbr  want  of  the  unounf  or  sum  fixed 
by  the  judge,  the  appellee  may  have  the  appeal  dismissed t6« 

9.  The  appelant  cannot  deprive  the  appdlee  of  his  right  to  a  dismissal 

of  the  appeal,  by  any  act  posterior  to  service  of  citation t6. 

Id.  The  appeal  most  be  dismissed,  when  there  is  no  appeal  bond  taken 
in  fiivor  of  the  appellee Jindermn  tb,  Cadeetdi.^  909 

11.  Where  the  warrantors  have  assumed  the  defence  of  the  action 
instituted  against  the  defendant,  and  judgment  is  rendered  in  favor 
of  the  plaintiff  against  the  defendant,  and  for  the  latter  against  the  war* 
rantor :  H«ld,  that  the  plaintiff  must  be  made  a  party  to  the  appeal,  in 
Older  that  the  judgment  between  the  defendant  and  warrantors  may  be 
revised  on  the  appeal ». t^. 


12.  Service  of  the  petttton,aa  well  to  of  citation  of  the  appeal  is  required, 
or  the  appeal  will  be  dismissed Grappe  vs.  Robiniouy  398 


13.  Where  jod^^ment  is  rendered  for  or  against  the  wife,  in  which  she  has 
A  separate  interest,  even  when  she  is  sued  as  excutriz,  her  husband  must 

be  joined,  and  cited  in  the  appeal WeUt  et  ilx.  vs.  Seoti*t  Executrix^  399 

14.  When  the  court  fails  for  the  term  to  which  the  appeal  is  taken,  and 
the  transcript  is  not  filed  until  the  first  day  of  the  foUowing  term,  it  will 
4hBnbeintime Wellt^  Heirs  TfLLamothe^  410 

15.  So,  where  the  appeal  bond  is  only  signed  by  the  sorety,  it  will  be 
sufficient  to  maintain  the  appeal tfr. 

16.  The  clerk  of  the  District  Court,  is  a  competent  person  to  become 
surety  in  an  appeal  bond,  even  when  taken  in  his  own  court. 

RutteU  vs.  Sprigi:^  421 

17.  Where  an  appeal  is  taken  by  a  party  not  in  the  record,  and  his 
interest  is  denied,  and  does  not  appear  by  the  original  proceedings,  the 
case  will  be  remanded,  to  inquire  into  the  interests  of  the  appellants. 

Tasflor  et  at,  vs.  JeffrieM"  Estate^  435 

18.  Where  an  order  of  appeal  is  made  on  the  back,  or  at  the  foot  of  the 
petition,  its  deficiencies,  as  to  description,  or  setting  forth  the  court,  time 
and  manner  of  taking  the  appeal,  may  be  supplied  by  a  reference  to  the 
petition Friend  yb^  Orahmn't  Admimttrator^  438 
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19.  WliMi  u  apfeal  kpnjrsd  flir  froB  tfa*  Fkobali  Co«rt|  wwiJfi^  to 
toWfit  will  bmcotuidmnd  9»  Ukon  t5  the  Sapram  Court,  witboitt  anj  fiittlMr 
deMriptioB ^ H^ 

90.  When  the  certificate  of  the  clerk  doee  not  state  that  the  record  con- 
taini  att  the  eTidenoe  on  which  the  caose  waa  tried,  and  there  ia  no  other 
meaae  giTen  to  examine  the  oaae  on  ita  merita,  the  appeal  will  be  dia- 
miaaed. • Oibson  va.  M'Cntmmuu  463 


.  XI.  The  appeal  mnat  be  made  retomable  to  the  next  term,  if  there  be  time 
anflirienf.  to  eite  in  the  appdlee.  if  the  traneeript  of  the  proeeedinga  cannot 
be  mide  out  in  time  to  be  filed,  on  or  before  the  retain  day,  the  appellant 
maj  obtain  fhrther  time  to  bring  np  the  record,  on  application  to  the  conrL 

Hart  m,  Fidc^  4B1 

St.  The  return  daj  of  the  appeal  cannot  be  poatponed  hj  the  jndfe 
a  quOi  for  the  pnrpoae  of  giTing  time  to  make  oat  a  tranacript  of  the 
lecoid. Hk, 

53.  A  citation  of  appeal,  without  the  aignatore  of  the  clerk  of  the  eoort, 

ia  JnanilcieBt,  and  the  appeel  will  be  diamiaaed 8mW»  Htin  tb»  Bkmif  483 

54.  8o,  where  the  citation  of  appeal  haa  not  been  retamed  hj  the 
aherii^  and  doea  not  aeeompanj  the  record,  the  appeal  will  be  diamiaaed. 

Tht^kmt  ya.  Bn^trit  484 

25.  The  aerrice  of  citation  moat  be  made  on  a  conmiercia]  finn,  in 
appeal  aa  in  ordineiy  eaaea,  by  peraoaal  eervice  on  either  of  the  paitnera, 
or  by  leating  it  at  their  atore  or  oomiting  honae,  and  deliverii^  it  to  theif 
derker agent... ,.,HunUtoekr9.  Hit  Credii^n^  4X^ 

ftfk  An  interloovtoiy  judgment,  ordering  a  curator  to  aoeount,.  may  be 
reiieTed  againat,  on  appeal  firom  auch  final  judgment  m§  may  be  rendered, 
and  doea  not  of  itaelf  work  an  irreparable  injury.  It  cannot,  therefore,  be 
appealed  Arom.... Hodge*t  Heirt  ra.  Dwmford*t  Curator^  497 

27.  If  the  record  haa  not  been  filed  on  the  return  day,  the  appellee  may, 
on  the  third  day  thereafter,  if  it  ia  not  filed,  obtain  the  derk'a  certificate  to 
that  elfoct,  and  obtain  execution  of  the  judgment  below ;  or  he  may  bring  up 
the  record  himaelf,  and  haTO  the  appeal  diamiaaed* 

Traverto  et  oi.  va.  Row  ef  oL,  500 

fS.  But  if  the  appellee  w4it  until  the  tranacript  be  netnally  filed, 
although  it  may  not  be  brought  up,  until  the  iapae  of  three  judicial  days 
firom  tiie  return  day,  he  cannot  aTail  himaelf  of  any  advantage  reaoltiaf 
%om  itanolbeaig  filed  in  due  tinted.......... .< «...  .»«»••.»•.«..  d. 
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29.  A  judgment  of  partitioa,  owmot  be  aneaded  er  illeied  on  tppeel, 
except  eontrediotorily  with  eU  the  partiae  te  the  origSoel  suit....* ik 

30.  If  the  appellant  wiahet  to  withdraw  his  appeal,  he  must  do  to  on 
motion  to  the  court  c  qw^  before  he  haa  the  appellee  cited  in... ift. 

4 

31.  An  appeal  will  not  be  dismissed,  because  the  transcript  is  not  filed 
on  the  return  day,  if  it  be  filed  befbre  the  motion  to  dismiss. 

Duoux*9  Heiri  va.  PUmtengneti  503 

32.  The  appellant  has  a  delay  of  three  judicial  days  after  the  return 
day,  within  which  to  file  the  transcript,  or  obtain  prolongation  of  time ifr. 

33.  If  the  record  does  not  contain  all  the  proceedings  of  the  Supreme 
Court,  had  on  a  pievious  appeal  when  the  case  was  remanded,  the  appeal 
need  not  be  dismissed,  as  the  proceedings  can  be  read  firom  the  minutes  of 
the  court.. Be/2  vs.  WiUiamU  Adminittrator^  514 

34.  An  appeal  cannot  be  maintained  from  the  refusal  of  the  judge  to 
order  a  re-sale  of  minors'  property,  when  the  appeal  bond  is  only  taken 
to  the  under-tulor,  and  when  neither  he  nor  any  other  parties  are  cited  in 
the  appeal Hviehiu^  Tutor  Sce^  ys.  Dodd  ei  al,^  538 

35i  Damages  for  a  frivolous  appeal,  will  not  be  allowed,  when  from 
the  clrcumtances  of  the  case,  it  cannot  be  supposed  the  sole  object  in 
appealing  was  delay DtArma^  vs.  Gra^etoLy  575 

36.  Service  of  citation  of  appeal  can  only  be  made  on  the  attorney  of  the 
appellee,  when  the  latter  ruideM  out  of  the  state.  Abtenee  from  the  state 
does  not  authorise  it. Riker  y,  Bii  Crtdiian^  580 

ARBITRATOR. 

1;  Where  a  cause  after  issue  joined,  is  by  a  consent  rule  of  court  referred  to 
two  persons  named  by  the  parties,  with  power  to  choose  an  umpire,  they 
will  be  considered  a«  arbUraiort,  whose  decision  is  final  in  the  case,  and 
which  is  to  be  made  the  judgment  of  the  court 

Breaux  vs.  Mariin'e  Heirt^  199 

S.  The  award  of  arbitraton  is  not  liable  to  be  excepted  to,  for  want  of 
precision  in  stating  the  fhcts  on  which  it  is  grounded,  as  in  the  case  of 
reports  of  experts  and  auditors  of  accounts.  The  article  455  of  the  Code 
of  Practice,  does  not  apply  to  the  awards  of  arbitraton .'.  ib, 

ASSIGNMENT   AND   TRANSFER. 

1.  The  assignment  «nd  transfer  of  an  instrument  of  writing,  oontahiing 
a  conditional  promise  by  the  maker  of  it  to  convey  a  tract  of  land,  on 
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p&ac 
paid  Um  diff«r«nc€  betwevn  four  hundred  dollan,  and  the  price  (or  which 

it  waa  purcbaied,  ia  Talid,  without  any  price  being  ezpra»ed  on  the  face  of  it. 

ReguiUo^t  Hein  ra.  LortnU^    23 

t.  Such  an  inatrummeDt  ia  eridence  of  a  anm  of  four  hundred  doDan 
having  been  received,  coupled  with  a  conditional  obligation  to  convey  & 
tract  of  land i&. 

3.  Whara  a  debtor  tnuialera  a  promiasory  note  to  hia  creditora  (or 
collection,  the  latter  are  held  to  account  for  it,  at  its  full  value  at  the 
time  of  the  transfer ;  estimating  the  principal  and  interest  accrued,  accord- 
ing to  the  place  where  it  is  made  payable.  If  any  loss  is  sustained  in 
computing  or  proviag  interest,  the  creditor  must  beal"  it 

Rogers  eiaLwM,  FmUandimghmH^  14S 

4.  An  agreement  made  by  a  debtor,  by  notarial  act,  in  which  he  makes 
an  assignment  of  his  property  to  certain  individuals  as  trusteea,  for  the 
benefit  of  such  creditors  as  sign,  does  not  constitute  them  sjmdics ;  nor 
does  it  confer  power  on  them  to  maintain  an  action  for  the  recovery  of 
property  alleged  to  belong  to  said  debtor,  but  not  mentioned  in  the  act. 

Barrtmore**  Syndia  va.  Bradford's  fietn«  149 

5.  A  purchaser  at  public  aale  of  a  right  or  debt,  alleged  to  be  due  by 
another,  becomes  the  assignee  of  him  who  was  the  supposed  creditor,  and 
owner  of  the  claim,  and  in  whose  &vor  it  was  supposed  to  exisL  The  buyer 
cannot,  therefore,  exercise  the  rights  thus  acquired  in  any  other  manner 
than  the  original  party  could. Kelso  va.  Beaman,  450 

6.  As  assignee,  a  party  canilot  avail  himself  of  any  fraud  or  collusion 
between  the  assignor  and  the  debtor,  against  whom  he  seeks  to  enforce 
his  claim i6. 

ATTACHMENT. 

1.  It  is  no  ground  of  objection  to  issuing  an  attachment,  thai  both 
pluntiff  and  defendant  reside  out  of  the  state ;  for  the  oath  may  be  taken 
by  an  agent  of  the  plaintiff,  and  absence  from  the  state  of  the  defendant 
expressly  authorizes  an  attachment Tj^son  et  aLy.Lansing,  AAA 

2.  Nor  can  it  be  objected  to  the  issuing  of  aa  attachment  befete  the 
debt  is  due,  as  it  is  expressly  provided  for  under  the  act  of  1826 t6. 

3.  The  plaintiff  in  attachment  may  give  a  new  bond,  and  substitute 
a  new  surety,  in  order  to  make  the  first  one  a  witness,  when  no  liability 
^i  accrued  under  the  first  bond t6. 


4.  An  attachment  may  issue,  when  both  plaintiff  and  defendant 
out  of  the  state,  and  even  before  the  debt  becomea  due. 

Lowery  ei  al.  vs  Lansings  448 
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5.  A  new  raiety  in  an  attachment  bond  may  be  siibstitated,  and  the  first 
made  a  witneoB,  when  no  liability  has  already  accrued ib, 

ATTORNEY. 

1.  The  services  of  an  attorney,  who  draws  up  the  petition  and  schedule  of 
a  ceding  debtor,  create  a  claim  on  the  estate  surrendered,  which  is  not  to 
be  placed  on  the  tableau  ws  a  debt  of  the  insoWent.  These  services  enure 
to  the  benefit  of  those  who  have  an  interest  in  the  estate  surrendered. 

Friend  vs.  Graham't  Mminittrator^  438 

2.  So,  the  services  of  an  attorney,  in  procuring  the  removal  of  an  admi- 
nistrator, enures  to  the  benefit  of  the  succession ;  that  is,  the  creditors 
and  heirs.  The  claim  of  services  should  therefore  be  paid  out  of  the 
funds  of  the '  succession,  although  the  attorney  was  employed  at  the 
request  of  some  of  the  heirs ib, 

3.  A  procuration  or  mandate  is  gratuitons,  nnless  there  has  been  a 
contrary  stipulation.    This  need  not  be  express,  it  may  be  implied. 

Deeoux*t  Heirs  vs.  Planievignes^  503 

BAIL. 

1.  The  forfeiture  of  a  recognizance  or  bail  bond  for  the  non>appearance 
of  the  principal  and  his  bail  on  the  day  fixed  in  the  bond,  does  not 
fix  the  parties  to  it,  and  is  not  absolute.  It  is  in  the  nature  of  an  estreat 
at  common  law,  extracted  from  the  records  of  the  Criminal  Court,  to 
serve  as  the  foundation  of  proceedings  against  the  accused  and  his  bail 
or  surety  to  amerce  them;  but  to  the  rule  taken,  and  motion  for  judg- 
ment on  the  bail  bond,  the  parties  may  plead  other  matters  and  be 
discharged.. State  yb.  Dunbar  et  aly    99 

2.  Where  the  accused,  in  a  criminal  prosecution,  appeared  with  his 
bail  after  the  recognizance  was  forfeited,  but  before  final  judgment  on        , 
the  bail  bond,  and  a  ftoUe  prosequi  entered  as  to  the  charge  against 

the  accused :  Held^  that  both  principal  and  surety  were  exonerated  from 
the  penalty  in  the  bail  bond ib, 

3.  When  the  accused  appears  after  forfeiture  of  his  bail,  but  before 
judgment  on  the  bond,  it  is  the  doty  of  the  district  attorney  to  either 
proceed  with  the  trial,  or  pray  the  court  to  order  him  into  custody ib. 

BILLS  AND  NOTES. 

1.  The  presumption  that  the  holder  of  a  note  made  payable  to  bearer 
or  endorsed  in  blank,  when  made  in  negotiable  form,  is  the  rightful  owner, 
isjprim^/aete  evidence  of  title  in  such  holder,  which  only  yields  to  contrary 

proof. * Cox  vs.  Bethany^  150 

77 
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S.  Bot  Um  prarampUoii  of  title  in  the  holder  of  a  note,  ceeeee  when  he 
is  one  of  two  or  more  co-obligeee,  becanae  they  cannot  all  poiieei  the  note 
indrndnally ib. 


3.  Notes  or  instrumentamade  payable  to  two  or  more  payeee  or  ol 
held  by  one  of  them,  he  most  be  coneidered  ae  holder  for  all,  nnless  it  be 
■hown  he  hae  acquired  by  tranafer  the  rights  of  hie  co-obligees.^ ib, 

4.  A  married  woman  ii  incapable  of  waiving,  withont  the  consent  of  her 
hosband,  demand  and  protest  as  endorser,  OTen  when  he  had  endorsed  the 
note  before  marriage..- Marshall  ts.  Owrbmf  et  al^  161 

5.  When  a  note  is  payable  at  a  partioular  place,  a  personal  demand  on 
the  drawer  cannot  always  be  made,  and  is  not  required.    It  is  sufficient,  if 
the  demand  is  made  of  any  persons  at  the  place  designated. 

Oale  vs.  Kemper's  Heirs^  905 

6.  A  notary  is  not  required  to  make  a  demand  of  payment,  protest  or 
service  of  notice,  in  the  presence  of  witnesses ;  they  are  only  to  attest  his 
entry  and  record ib, 

7.  A  notice  of  protest  is  properly  directed  to  the  principal  and  nearest 
post-office  to  the  residence  of  the  endorser,  when  there  are  more  than  one 

in  the  parish ib, 

8.  A  letter  of  credit  written  by  the  defendant,  introducing  a  person 
to  the  plaintiff,  as  concerned  with  him  in  the  planting  buaineas,  and  going 
to  the  city,  where  the  latter  resides,  to  make  purchasea  for  the  plantation 
with  directiona  to  draw  pn  him,  and  requesting  him  (plaintiff)  to  pay 
his  drafts,  establiahea  an  authority  in  such  person,  conferred  by  the 
defendant,  to  draw  for  an  amount  unlimited Segond  vs.  TTionuu,  295 

9.  Where  the  acceptor  of  a  draft,  notifies  the  principal  or  gnarrantor 
of  the  agent  or  drawer,  of  its  acceptance,  tenor  and  amount,  by  stating  it 
at  the  foot  of  an  account  rendered  on  a  settlement,  before  the  draft  is  due, 
to  which  he  makes  no  objection,  and  which  is  afterwards  paid  by  the 
acceptor  at  maturity,  he  is  bound  to  reimburse  it,  but  without  interestu......  ib, 

10.  Commission  is  a  fair  compensation  for  the  use  of  the  name  and 
credit  of  the  acceptor,  but  interest  is  not  allowable  on  advances  to  take  up 
an  acceptance,  where  there  is  no  agreement  to  pay  any i6. 

11.  Where  a  person,  not  a  party  or  payee  of  a  bill  or  note,  endorses  it, 
he  is  presumed  to  have  done  so  as  a  surety  and  not  as  endorser,  and  his 
liability  will  be  considered  as  such Smith  vs.  OortotL,  374 

12.  If  a  party,  endorsing  his  name  on  a  note  or  bill,  supposed  he  was 
binding  himself  as  endorser,  and  not  as  surety,  it  is  an  error  of  law,  of 
which  he  cannot  avail  himself,  when  not  led  into  it  by  the  advene  party,  t^. 
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13.  The  party  sought  to  be  charged,  may  show  that  he  feted  as  agent  in 
drawing  the  bill  of  exchange  sued  on,  and  in  this  respect  is  to  be  con- 
sidered in  the  feame  light  as  showing  a  want  of  consideration,  and  in  either 
case  he  is  not  liable Wolfe  el  oL  vs.  JeweiU  38? 

14.  A  person  may  draw  'as  agent  upon  his  principal  for  a  debt  not 
personal  to  himself,  but  due  by  the  principal  to  the  payees,  without 
expressing  the  agency  on  the  face  of  the  bill ib. 

15.  A  bill  or  note  must  be  presented  for  acceptance,  at  the  place 
specified  on  its  face,  and  duly  protested  for  non-acceptance,  in  case  no 
one  appears  or  accepts  it,  and  notice  thereof  given  to  the  drawer ifr. 

16.  If  the  drawee  of  a  bill  ^annot  be  found  at  the  place  where  the  bill 
states  him  to  reside,  and  it  appears  he  never  resided  there,  or  has  absconded, 
the  bill  is  to  be  considered  as  dishonored... ib. 

17.  Where  the  maker  and  owner  of  a  note,  which  he  gets  endorsed  by 
the  payees,  transfers  it  to  a  third  person,  it  becomes  an  accommodation 
paper,  in  which  the  endorser  is  merely  a  surety Leekie  vs.  Scott  et  tU^  412 

18.  No  recovery  can  be  had  of  the  endorser,  if  demand  of  payment   ^ 
be  not  made  on  the  maker;  or  on  his  heirs  or  legal  representatives  if  he 
be  dead,  unless  the  impossibility  of  making  such  demand  is  shown. 

Landry  vs.  Stansbury^  484 

19.  Where  the  maker  of  the  note  is  dead  on  the  day  it  is  due  and 
payable,  and  an  administrator  is  appointed,  it  is  unnecessary  to  make 
a  demand  on  him,  in  order  to  bind  the  endorser,  because  he  is  not 
authorized  to  pay  any  claim  against  the  estate,  until  the  expiration  of 

a  certain  period  of  time t6. 

20.  Notice  of  protest,  when  the  endorsment  is  made  by  a  firm,  to 
one  of  the  partners,  is  sufficient. ...Jtfo^M  et  oL  vs.  Dunbar  and  Brother^  546 

21.  Where  a  bill  is  paid  ntpra  protest,  for  the  honor  of  thr  drawer, 
he  can  only  recover  of  the  drawee-tho  costs  of  protest  for  non-acceptance. 

City  Bank  of  Jfew-Orleans  vs.  Girard  Bank,  562 

22.  Where  an  agreement  contains  a  dissolving  condition  on  notice 
given  by  one  of  the  parties,  and  before  the  expiration  of  the  notice,  the 
other  desiring  to  continue  it,  proposes  some  new  modifications,  which  are 
accepted  by  the  adverse  party,  two  days  after  the  notice  to  dissolve  had 
expired :  Held^  t^at  this  was  a  waiver  of  his  right  of  considering  the 
agreement  at  an  end,  and  that  he  was  bound  for  bills  drawn  in  the  mean 
time,  under  the  agreement ; ib 
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23.  Tho  obligation  of  tlie  drawoo  to  paj  A  €A«dfc, and  abill  of  eachaBfa, 
are  the  same.  Both  contain  a  leqnost  from  the  drowtr  to  the  irawee^  to 
pay  a  aum  of  money  to  a  third  penon,  in  whose  favor  the  cheek  or  hill 

ia  drawn. .: ib. 

24.  The  acta  of  the  legialatore  giving  damages  on  protested  hills,  only 
relate  to  those  due  by  drawers  and  eadorsers,  and  is  silent  in  regard  to 
those  which  are  claimed  from  drawees  and  acceptors «ft. 

25.  But  when  damages  are  claimed  by  the  drawer  from  the  drawee  who 
ffas  bound  to  honor  the  draft,  the  latter  must  indemnify  the  former  for  the 
damages  resulting  from  the  dishonor,  t.  e.,  whatever  he  has  had  to  pay 
the  holder «5. 

BOND. 

1.  A  twelve  months'  bond,  is  essentially  a  contract,  to  which  the  law 
attributes  only  the  force  of  a  judgment,  so  far  as  relates  to  its  execution  by 
summary  process Alexander  "w^.  Evant  ei  oL  133 

2.  So,  a  twelve  months'  bond«  taken  in  pursuance  of  the  act  of  1817, 
sections  14, 15,  does  not  operate  as  a  judicial  mortgage  on  the  property  of 
the  obligor,  by  being  registered  in  the  office  of  the  recorder  of  mortgages.  ib» 

CITATION. 

1.  The  seal  and  signature  of  the  clerk  of  the  court,  from  which  it 
issued,  are  essential,  and  must  be  affixed  to  the  citation,  and  all  proeess 
issuing  therefrom SmiUi^i  Hein  yb,  Bradford^  483 

2.  Where  the  citation  of  appeal  has  not  been  returned  by  the  sheriff^ 
and  does  not  accompany  the  record,  the  appeal  will  be  dismissed. 

Twnpkint  vs.  Bra^^brd,  4d4 

3.  When  there  is  nothing  to  show  the  character  of  the  mandate  with 
which  an  attorney  is  clothed,  it  will  not  be  presumed  that  he  had  authority 

to  receive  service  of  citation RmDlandvB,  PateaTs  Exeeuior^  598 

4.  If  the  defendant  is  a  resident  of  the  state,  and  is  absent^  service  of 
citation  is  to  be  made  by  leaving  it  at  his  domicil.  If  he  resides  out  of  the 
state,  a  curator  ad  hoc  ahovHd  be  appointed t6. 

5.  The  service  of  citation  of  appeal  is  to  be  made  in  the  same  manner  as 
is  required  by  law,  in  courts  of  ordinary  jurisdiction, 

Hunttioek  vs.  Hi*  Creditors^  488 

6.  So,  the  sarvice  on  a  commercial  firm  must  be  made  on  either  of  tho 
partners  in  person,  or  by  leaving -the  citation  ai  their  aiare  or  counting  Aetits, 
and  delivering  it  to  their  clerk  or  agent «^ 
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7.  The  Code  of  Practice,  article  583,  anthorissee  lenrice  of  citation  to  be 
made  on  the  attorney  of  the  appellee,  solely  in  cases  where  the  latter  resides 
oat  of  the  state Riker  vs.  His  Creditors^  580 

8.  Absence  from  the  state  of  the  appellee,  does  not  authorize  service  of 
citation  of  appeal  on  hisattomej t^. 

COMMISSION  AND  CHARGES. 

1.  A  person  employed  in  the  settlement  of  a  succession  will  be  allowed 
to  introduce  evidence  in  support  of  a  commission  charged  by  him,  to  show 
that  it  is  usually  allowed  in  such  cases Deeoux's  Heirs  vs.  Planievignes^  503 

2.  The  receipt  of  heirs  for  a  balance,  is  evidence  of  an  account  rendered 
and  a  settlement  made.  It  is  evidence  of  the  allowance  of  every  charge 
made  in  the  account,  even  the  commissions  retained.... ib, 

3.  The  commission  charged  for  the  settlement  of  a  succession,  may  be 
allowed  in  lieu  of  a  compensation  usually  stipulated  for,  and  paid  for  such 
service.    The  tutor  may  allow  this  commission  on  the  property  of  his  ward,  ib^ 

4.  If  the  heirs  respectively  received  the  sums  due  them  from  the  person 
entrusted  with  the  settlement  of  their  anceestor's  succession,  on  an  account 
rendered,  the  balance  retained  by  him  will  be  presumed  to  be  on  account  of 
his  commissions,  and  as  if  they  were  actually  paid  to  him ib. 

5.  A  person  acting  either  as  executor  or  agent  of  a  socceasion,  by  the 
advice  and  authority  of  a  family  meeting,  in  settling  its  affidrs  and  paying 
over  to  the  heirs  their  respective  portions,  is  entitled  to  his  comqussions 
thereon Deeouxet  aL  yb,  Ledoux^  558 

COMMUNITY  OF  ACQUESTS  AND  GAINS. 

1.  Property  purchased  during  marriage,  although  it  be  conveyed  to,  and 
the  title  taken  in  the  name  of  the  wifb,  makes  part  of  the  community  of 
acquests  and  gains Davidson  vs.  Stuart  ei  o^  146 

2.  So,  the  wife  cannot  bind  herself  as  co-obligor  with  her  husband  or 
surety,  for  the  price  of  property  purchased  by  her  with  her  husband's 
consent,  during  the  existence  of  the  community,  even  when  the  title  is 
made  in  her  name • ib. 

3.  Where  the  community  was  dissolved  by  the  death  of  the  wife,  and 
no  inventory  or  steps  taken  towards  its  liquidation,  and  it  appears  to  have 
been  indebted  to  a  greater  amount  than  that  of  the  property  exhibited,  as 
having  belonged  to  it  at  its  dissolution :  Heitf,  that  the  only  child  by  the 
first  marriage  will  not  be  entitled  to  take  any  part  of  this  community,  by 
inheritance  in  right  of  his  mother. 

TumbuU^  Tutor,  ke.  vs,  Towles^  Executrix,  254 
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CONFLICT  OF  LAWS. 

r 

1.  A  jadgmeot  of  the  Orphan's  Court,  in  MiwiMippi,  rondered  contra- 
dictorily with  the  guardian  of  a  minor,  decroeing  a  balance  dae  to  the 
former  guardian,  on  a  settlement  of  his  accounts,  is  primA  facie  evidence 
of  this  claim,  in  an  attachment  suit  against  the  property  of  said  minor  in 
this  state Pwd  tb,  Brook$  ei  oL    14 

S.  The  judgment  of  another  state,  regularly  obtained,  when  the  defend- 
ant had  been  served  with  process,  or  had  otherwise  appeared,  is  conclusive 
evidence  of  the  debt ;  but  the  defendant  must  have  had  due  notice,  or 
have  actually  appeared,  to  give  validitjr  to  the  judgment  when  sued  on 
here •• PaUenon  vs.  Masifieid't  Curator^  220 

3.  A  judgment  obtained  in  another  state,  when  it  appears  the  par^ 
against  whom  it  was  rendered,  was  never  cited  or  served  with  process, 
and  did  not  otherwise  appear,  is  not  deemed  valid  in  this. 

Warren  vs.  HaWt  Exeeutor,  3T7 

4.  Even  the  record  and  decree  of  a  suit  in  chancery  of  another  state, 
are  insufficient  evidence  of  a  debt  in  thit^  when  there  was  no  other  service 
of  process  or  notice  to  the  defendant,  than  the  publication  in  a  newsp^io', 
advertising  him  as  a  non-resident,  and  upon  which  the  complainant's  bill 

in  chancery  was  taken  as  confessed ib, 

CONTINUANCE. 

1.  The  plaintiffs,  on  an  affidavit  of  one  of  their  attorneys,  applied  for  a 
continuance,  on  the  ground  that  he  was  advised  the  testimony  of  a  certain 
witness  was  material,  whose  evidence  could  not  be  procured  in  time  by 
reasonable  diligence ;  that  he  was  in  hopet  to  sustain  the  charge  of  malver- 
sation in  office  against  the  defendant,  by  this  witness  and  others,  &c. : 
Hdd^  that  the  affidavit  was  insufficient,  as  the  attorney  did  not  swear  to 
his  belief  of  the  materiality  of  the  evidence,  nor  that  he  expects  to  prove  the 
facts  alleged,  or  satisfy  the.court  that  the  testimony  of  the  absent  witnesses 
will  be  produced  at  the  next  term,  or  by  whom  he  is  advised  of  these 
matters,  and  that  he  hopes,  but  does  not  swear,  that  he  expects^  or  will  be 
oMe  to  prove  his  allegations Brander  et  al.  vs.  Flinty  Curator^  &e,  391 

« 

2.  The  proceedings  in  a  cause  will  be  stopped,  and  a  continuance  granted, 
to  allow  the  representatives  of  a  deceased  plaintiff'to  be  made  parties,  even 
when  the  suggestion  of  his  death  is  made  by  the  defendant's  oonnsel,  after 
the  evidence  has  been  cloeed,  and  the  argument  commenced. 

Babeock^  Gardiner  Sc  Co,  vs.  WUHams  et  oL  394 
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CONTRACTS. 

1.  In  STiiallaginatic  contracts,  the  refusal  of  either  party  to  comply, 
liberates  the  other. ChateYB,  Turner^    19 

2.  Where  a  contract  of  sale  of  certain  slaves,  for  a  fixed  price  in  money, 
is  executed  by  a  notarial  act,  and  the  next  day  the  vendee  executes  a 
private  act  to  the  vendor,  in  which  she  proposes  to  give  him  certain  pro- 
perty in  France,  for  the  price  of  said  slaves,  if,  on  inquiry,  the  vendor 
accepts  it,  and  no  acceptance  is  shown,  but  the  property  is  proved  to  be  of 
no  value :  Held,  that  these  acts  import  two  separate  contracts,  the  first  is 
perfect  and  executed,  and  the  second  of  no  effect Poydra9  vs.  7\u9on^    46 

3.  A  debtor  offering  to  a  creditor  certain  property,  which  is  of  no  value 
in  payment  of  a  contract,  is  not  entitled  to  notice  of  his  refusal  to  accept 
and  receive  it :  it  is  equivalent  to  offering  prbperty  to  which  she  had  no 
title ;  and  she  is  in  the  situation  of  a  drawer  of  a  bill  without  funds  in 
hands  of  the  drawee,  when  no  notice  of  protest  is  necessary ib. 

4.  In  a  doHon  en  paiement^  as  well  as  in  a  sale,  a  fixed  price  is  of  the 
essence  of  the  contract. Barremort's  Syndic  vs.  Bradford^t  Heirs^  149 

5.  The  defendant  subscribed  five  hundred  dollars  to  a  paper,  in  which 
he  promised  to  pay  this  sum  to  any  person  who  might  be  appointed  to 
receive  the  same,  on  behalf  of  a  college  to  be  established  in  his  town,  on 
the  express  condition  that  it  should  be  established  at  the  next  session  of  the 
legislature,  and  it  was  done  accordingly :  IfeU,  that  the  defendant  was 
bound  by  his  engagement,  to  pay  the  sum  subscribed  by  him. 

LouinoTia  College  vs.  KeUar^  164 

6.  An  obligation  is  not  the  less  binding,  although  the  consideration  or 
cause,  is  not  expressed  in  the  instrument ib. 

7.  The  expectation  of  deriving  advantage  from  the  estliblishment  of  a 
college  or  literary  institution  near  one's  residence,  or  the  desire  to  promote 
education,  and  become  the  patron  of  letters  and  such  like,  when  the  object 
is  lawful,  form  a  valid  consideration  to  render  a  contract  for  the  payment 

of  a  sum  of  money  binding ib. 

8.  In  contracts  of  beneficence,  the  intention  to  confer  a  benefit,  is 
sufficient  consideration .« ib, 

9.  The  article  1979  of  the  Louisiana  Code,  declaring  contracts  firaudu- 
lent  as  to  creditors,  which  are  made  with  the  knowledge  of  the  obligee,  that 
the  obligor  was  in  failing  and  insolvent  circumstances,  and  when  they 
give  the  former  an  advantage  over  other  creditors,  merely  establish  a 
premm^tum  against  such  contract ;  but  it  does  not  exclude  other  evidence 
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of  fraud,  or  control  the  prmctplo  that  ereiy  contract  may  be  the  object  of 
the  reFocatoiy  action  which  ii  made  in  fraud  of  the  rights  of  creditors. 

Bhtdet  k  Pden  ts.  Beaman  k  WaUn^  363 

10.  Where  the  defendant  received  a  deed  in  1829,  to  fire  hundred 
acres  of  land  in  a  Spanish  grant,  not  located  and  patented,  valued  at  &79 
hundred  dollars,  for  his  professional  services,  in  procuring  from  the 
general  government  a  location,  survey  and  patent  to  said  grant  of  a 
league  square :  Hdi^  that  it  appearing  from  the  evidence  the  defendant 
was  instrumental  in  procuring  an  advantageous  location,  though  no 
patent  has  issued,  he  is  not  liable  in  an  action  of  Unon  beyond  moiety 

on  his  contract. Green  vs.  Boytee,  431 

11.  Where  the  defendant  was  c^iable  of  contracting,  he  cannot  avail 
himself  when-  sued,  of  the  incapacity  of  the  other  contracting  parties  who 
were  minors  at  the  time,  but  seek  to  enforce  the  contract  bj  their 
tutor AmauM^  Tutor^kt.  vs.  LtauuuTy  692 

12.  Where  one  of  several  hoirs  takes  a  contract  from  another,  ^o 
had  pnrohased  the  proper^  from  the  succession  inherited  by  all  the 
heirs,  he  will  9nly  be  bound  to  pay  his  co-heirs  such  sum  as  the  original 
contracting  party  was  bound  for,  after  allowing  full  credit  for  all  payments 
and  offsets ^  ib, 

13.  In  a  contract  of  sale  of  a  plantation  and  slaves,  for  a  stipulated  sum 
on  long  credit,  and  an  annual  rent  reserved,  the  parties  will  not  be 
regarded  as  lessor  and  lessee,  because  of  the  rent,  as  the  pretended 
leasee  is  himself  the  owner.  The  payment  of  an  annual  rent  is  but  a 
stipulation  fbr  interest  in  disguise Biuell  et  ux.  vs.  ErtpinU  fietrs,  524 

CORPORATION. 

1.  A  company  or  corporation  can  only  act  through  its  president  or  agents, 
and  its  actk  or  duties  which  it  undertakes  to  perform,  are  those  of  the 
company  itself. MarkUt  vs.  Levee  Steam  Cotton  Press  Companjf^  583 

2.  Where  a  contract  was  made  with  the  president  or  agent  of  an  incor- 
porated company  to  unload  a  boat,  and  she  is  taken  possession  of  by  the 
slaves  of  the  company,  and  sunk  soon  afterwards,  the  latter  will  be  liable 
for  the  injury  or  loss,  unless  they  show  it  was  the  result  of  some  event  or 
accident  not  within  their  control ib. 

3.  The  proof  of  agency  of  an  incorporated  company  may  be  made  by 
parole,  when  the  witness  swears  he  contracted  with  the  president  of  the 
company  by  name,  when  he  is  not  asked  the  ground  of  his  knowledge,  that 
this  person  was  the  president  or  agent,  and  when  there  was  no  exception 
taken  to  this  proof  by  parole,  on  the  ground  that  the  authority  of  this  agent 
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?▲•■• 
ought  to  haT6  boon  proTon  by  writing,  as  a  oompany  eoold  not  appoint  an 

agent  by  parolo » ib, 

COURT  OF  PROBATES. 

1.  The  Court  of  Probates,  is  the  proper  tribbnal  before  which  to 
institute  all  suits  for  demand  against  a  sncoesrion,  in  the  course  of 
administration Ji^J^eUPi  Heirt  vm.  Elkim'  Exeeulor  et  oL  587 

2.  So,  where  the  creditors  of  an  insolvent  set  up  a  claim  against  the 
estate  of  a  deceased  syndic  of  the  ceding  debtor's  estate,  alleging  that  the 
property  came  into  his  hands,  and  remains  unaccounted  for,  the  Court  of 
Probates  is  bound  to  take  cognizance  of  the  claim,  and  prevent  the  funds 
of  the  succession  from  being  paid  oyer,  or  taken  from  its  jurisdiction,  until 
the  demand  is  litigated. , «, ib. 

3.  The  Court  of  Probates  is  without  jurbdiction,  and  incompetent  to 
decide  on  an  agreement  between  parties  claiming  a  succession,  which 
contains  a  promise  to  sell,  and  other  conditions  of  a  contract     i 

Overton  ei  aL  vs.  Overton^  46$ 

4.  The  question  whether  one  of  the  parties  who  claims  the  estate, 
and  is  not  an  heir,  had  lost  any  rights  under  the  agreement  by  n  non- 
compliance   with  its   conditions,  is  one   of  title,  involving  his  right  as    • 
a  purchaser,  which  the  Probate  Court  is  clearly  incompetent  to  decide,  ib, 

5.  The  Court  of  Probates  may  decree  provisional  possession  of  the  estate  to 
the  presumptive  heirs  of  an  estate ;  but  at  the  same  time,  if  they  claim  as 

part  of  the  estate,  property  in  possession  of  any  one,  they  must  assert  their 

right  contradictorily  with  the  possessor  in  the  ordinary  tribunal i5. 

6.  When  the  court  is  without  jurisdiction,  as  to  the  principal  demand, 
it  is  without  authority  to  issue  a  writ  of  sequestration,  which  is  but  an 
incident  and  a  cautionary  measure. ik 

7.  Where  a  person  died  in  one  parish,  and  a  curator  was  appointed  in 
another,  and  his  capacity  to  sue  is  denied  :  Held^  that  whether  the  Probate 
Court  of  A  or  B  had  authority  to  appoint  a  curator,  depends  on  facts  which 
may  not  be  known  to  the  District  Court,  and  which  it  could  not  inquire 
into  eollaieraUy  and  incidentally StewariU  Ctiralervs.  IZsir,  630 

8.  Where  a  will  has  been  proved  in  the  Probate  Court,  but  not  ordered 
by  it  to  be  executed,  it  cannot  have  any  effect t6. 

CURATOR. 

1.  Where  judgment  is  demanded  in  the  District  Court,  personally 
against  the  curator  of  the  absent  heirs  who  is  funelut  ofhiii^  and  to 

78 
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compel  him  to  pay  the  penalty  of  hi*  bond,  H  may  be  discharged  by 
complying  with  one  of  the  principal  conditions:  that  of  rendering  an 
account,  and  paying  over  any  balance  in  the  cnrator's  hands. 

IngramU  Steirs  vs.  StokeM  et  al^    S6 

2.  Where  theenrator  of  the  estate  of  the  absent  husband  is  appointed 
administrator  of  the  sncceanon  of  the  deceased  wife,  and  in  his  latter 
capacity,  provoked  a  meeting  of  creditors  and  a  surrender  and  sale  of  the 
whole  of  the  community  property :  Held,  that  he  assumed  to  do  acts 
inconsistent  with  his  duties  in  either  char^ter,  and  thereby  rendered 
himself  personally  liable  to  a  creditor  of  the  husband,  who  was  thereby 
prevented  from  levying  on  this  property,  in  satisfaction  of  his  judgment. 

Thornton  vs.  Mantkert  121 

3.  The  curator  ad  hoc,  cannot  obtain  an  txparie  judgment  against  the 
person,  whose  interest  in  a  suit  he  was  appointed  to  defend,  for  his  fee,  or 
compensation Jiourain  vs.  JSeaveau,  477 

DECLARATION. 

1.  A  declaration  made  by  a  party  to  a  third  person  that  he  was  under  a 
moral  obligation  to  pay  the  plaintiff  for  services  rendered,  and  mentioned 
a  sum  that  he  intended  to  give  her,  is  not  binding  when  made  out  of  her 
presence DitchYS.  WiUnntanU  Curaior^    99 

DEMAND. 

1.  Where  a  sum  of  money  is  payable  on  a  given  day,  at  a  particular 
place,  demand  there  is  a  condition  precedent,  which  the  adyerse  party  is 
bound  to  allege  and  prove Morton  vs.  PoUard,  f,  w.  e^  SdS 

DEPOSITION. 

1.  The  433d  article  of  the  Code  of  Practice,  requires,  that  after  the 
depositions  of  witnesses  are  takeui  the  commissioner  must  cause  them  to 
be  signed,  and  draw  a  proeis  verbal  of  the  taking  such  depositions. 

Lee's  Heirt  vs.  Burke,  534 

2.  But  the  Code  does  not  require  that  the  proeh  verbal  ahallt  under 
pain  of  nullity,  immediately  follow  the  examination  of  the  witnesses. 
It  is  sufficient,  if  within  a  reasonable  time  after  their  examination  on 
oath,  and  their  depositions  reduced  to  writing  and  signed,  the  commis- 
sioner makes  his  certificate  of  the  manner  in  which  he  has  executed  the 
eommission %k, 

I 
I 

3.  Any  opinion,  which  the  commissioner  may  append  to  his  certificate 
or  procis  verbal,  about  the  sufficiency  of  the  proof,  to  establish  the  fact 
to  which  the  witnesses  have  been  examined,  will  be  considered  harmless, 
and  of  no  effect t*. 
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DISMISSAL. 

1.  A  suit  is  improperly  dismissed  at  the  first  term,  because  the  plaintiff 
is  imable  to  produce  certain  documents,  orginallj  annexed  to  the  petition, 
bat  which  are  shown  by  the  affidavit  of  the  attorney  to  have  been  lost, 
and  that  atepe  were  taken  to  prove  their  contents. 

Tucker  vs.  Peebles'  Curator^  403 

3.  The  absence  of  the  documents  annexed  to  the  petition,  affords  no 
evidence  of  their  having  been  taken  away  by  the  plaintiff. t6. 

3.  Criminality  is  never  presumed,  and  the  loss  of  documents  which 
have  been  filed,  may  have  been  caused  by  accident,  or  attributed  to  the 
want  of  care  in  the  person  intrusted  with  them,  rather  than  one  who 
had  an  interest  in  their  preservation t6. 

DIVORCE. 

1.  The  fact  that  the  husband  and  wife  live  unhappily  together,  and 
■ometimes  abused  each  other ;  and  where  the  husband  even  went  so  far 
aa  to  posh  the  wife  out  of  the  door,  but  without  any  hurt,  will  not 
authorize  the  wife  to  obtain  a  judgment  of  separation  of  bed  and  board, 
with  a  view  to  a  final  divorce Cooper  vs.  Cooper^  249 

2.  In  an  action  for  a  divorce  by  the  husband,'on  the  ground  of  adultery 
by  the  wife,  the  fact  of  adultery  must  be  proved.  It  will  not  suffice  that 
her  conduct  be  extremely  suspicious  to  entitle  him  to  judgment ib, 

3.  £ven  where  the  husband  knows  of  the  adulterous  conduct  of  his 
wife,  but  continues  to  live  with  her,  and  becomes  reconciled  to  his  own 
dishonor,  and  takes  upon  himself  to  punish  or  reform  her  without 
appealing  to  the  law,  it  is  questionable  if  he  can  afterwards  be  permitted 

to  complain ,.  ib, 

4.  According  to  the  divorce  law  of  1827,  ascendants  of  one  of  the 
spouses  are  competent  witnesses  to  prove  cruel  and  unjustifiable  treatment 
on  the  part  of  either  of  the  spouses  towards  the  other,  in  an  action  for 
separation  from  bed  and  board ;  but  their  competency  does  not  extend 
to  proof  of  the  property  which  the  wife  claims  as  her  own  in  such  cases. 

Taylor  vs.  Phelpe^  114 

DONATION. 

1.  Where  an  act,  which  is  set  up  as  a  sale,  be  good  as  such  or  not, 
yet  if  it  be  clothed  with  all  the  formalities  required  by  law,  to  give  force  and 
effect  to  donations  inUr  woo$^  it  will  be  considered  and  held  valid  as  a 
donation Rhodes  vs.  Rhodes^    85 


r 
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%  A  donatton  inter  vivm  ean  GomprdMnd  only  the  preMot  property  of 
the  donor ;  if  it  eomprehendi  property  to  come,  u  regarde  f^  it  will  be 
null :  Heldy  that  where  a  donation  wai  made  of  lands,  of  which  the  donor 
waa  in  poeeeaaion  only  under  an  inchoaie  or  equitable  title,  which  was 
afterwards  confirmed  to  him,  the  donation  was  valid  on  the  perfection  of 
the  tiUe ^  t». 

EVICTION. 

1.  Where  the  plaintifis  recoTered  thrve  nndivided  fbnrths  of  a  tract  of 
land,  and  were  required  to  pay  the  defendants  the  value  of  the  improve- 
ments thereon ;  and  if  not  paid  within  sixty  days,  execution  to  issue : 
Held,  that  the  plaintiffs  were  not  entitled  to  exercise  the  rights  and  actions 
of  joint  owners,  as  soon  as  the  question  of  title  to  the  larjrer  portion  of  the 
ondivided  property  was  decided  in  their  favor,  and  provoke  a  sale  of 
the  whole  property,  with  an  adjustment  of  the  improvements  and  fruits, 
as  incidental  to  the  proceeding.  But  it  wot  held,  that  in  a  petitory  action, 
the  defendants  are  entitled  to  be  maintained  in  their  possession  of  the 
whole,  until  the  value  of  the  useful  improvements  is  paid  by  the  evictora, 
in  proportion  as  they  have  recovered FUieher*i  Heire  vs.  CaoeHer  el  oi.  116 

9.  Defendants  who  are  evicted  of  part  of  their  land,  and  entitled  to 
remuneration  for  their  improvements,  are  not  bound  to  remain  in  a  state 
of  indivision  with  the  evictors,  and  kept  in  suspense  ss  to  their  ultimate 
rights,  as  well  as  their  recourse  in  warranty,  for  an  indefinite  period  of 
time.  They  are  entitled  to  a  fixed  period,  when  adjustment  and  payment 
may  be  coerced ib, 

3.  The  obligations  of  the  warrantor,  depend  on  the  law  in  force  at  the 
time  of  sale.  According  to  the  provisions  of  the  old  Civil  Code,  354, 
article  57,  the  seller  is  bound,  on  the  eviction  of  his  vendee,  to  pay  the 
augmented  value  of  the  property,  above  the  price  of  sale ib. 

4.  The  original  pricot  added  to  the  rents  and  profits,  does  not  neoes- 
Murily  constitute  the  measure  by  which  the  liability  of  the  warrantor  is 

to  be  tested ib, 

w 

6.  The  warrantor  is  not  to  be  called  on  to  reimburse,  until  the  judgment 
ef  eviction  has  had  its  eBeei.  against  the  party  evicted ib. 

EVIDENCE. 

1.  A  judgment  of  the  Orphans'  Court,  in  Mississippi,  rendered  contradic- 
torily with  the  guardian  of  a  minor,  decreeing  a  balance  due  to  the 
former  guardian  on  a  settlement  of  his  account,  is  primd  fade  evidence 
of  the  claim,  in  an  attachment  suit  against  the  property  of  the  minor  in 
AhisstaU..; Fool  vs.  Brooke  etol,    14 
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S.  Ptfole  eTidence  is  admiMible  to  ihow  the  nature  and  azUnt  of  the 
poMemon  of  the  estate  bj  the  execaton,  when  theze  ie  no  ezpreee  seirin 
giren  bj  the  will Andeno/rCt  Heirt  yu.  AtyUrton^t  Exeeui^n^ 


\ 


3.  The  receipt  of  the  reoeirer  of  public  moniee  for  grovemment  lands, 
is  sufficient  to  show  that  the  title  is  out  of  the  government. 

JVeirpor/  vs.  Cooper  et  aL  155 

4.  The  proceedings  of  the  board  of  land  commissioners  adjudicating 
on  donation  claims  to  land,  where  they  reverse  and  annul  a  certificate 
previously  granted  by  the  board,  recognizing  the  donee's  claim,  will  not  be 
received  as  evidence  against  such  certificate ^ ik. 


» 


5.  Parole  evidence  is  inadmissible  to  show  that  an  act  of  sale  was  different 
ftom  what  it  purports  on  its  face,  so  far  as  relates  to  title,  although  it  might 
be  legal  and  proper  in  a  claim  against  the  community,  to  show  that  the  fritt 
of  the  article  was  paid  out  of  the  separate  funds  of  the  husband. 

Brown,  and  Wife  vs.  Co66  et  oL  17S 

6.  Where  a  judgment  was  obtained  in  another  state,  and  offered  as 
evidence  of  the  debt  here,  and  it  appears  in  the  record  that  an  appearance 
by  an  attorney  was  entered  and  issue  taken  on  a  plea  of  payment  for  the 
defendant,  the  authority  of  the  attorney  will  be  presumed,  and  the  record 
received  as  full  evidence  of  the  demand Tipton  vs.  MayfieUTa  Curatory  169 

7.  So,  where  the  record  of  a  suit  and  judgment  of  another  state,  is 
certified  in  due  form  of  law  according  to  the  act  of  congress,  it  will  be 
received  in  evidence  Aere,  and  the  same  faith  and  credit  be  given  to  it,  as  it 
would  be  entitled  to  in  that  state ib, 

8.  Parole  evidence  is  admissible  to  show  the  amount  of  property  brought 
into  marriage  by  the  wife,  even  when  the  witnesses  speak  of  written 
evidence  existing  in  relation  to  it,  if  they  derived  their  knowledge  of  this 
fact  from  heanay FaaHnTB.  Ea$tin*$  Heir$y  194 


9.  A  latent  ambiguity  may  be  explained  by  parole  evidence.  So,  the 
certificate  of  a  notary  is  not  an  authentic  act,  and  may  be  explained  by 
parole  evidence Gale  vs.  Kemper*$  Hdrty  fOS 

10.  Propositions  or  admissions  for  the  purpose  of  buying  peace  or  made 
to  avoid  litigation,  are  not  admissible  in  evidence  in  courts  of  common 
law ;  and  the  adverse  l^arty  will  not  be  allowed  to  avail  himself  of  them 
in  the  courts  of  justice  in  the  state  of  Louisiana. 

Frieby  vs.  Chretien  et  aL  214 

11.  In  a  petitory  action  to  reeover  property  pnrohased  at  sheriff's  sale, 
the  shaiiff 's  deed  registered  in  the  clerk's  offioe,  is  of  snoh  aathentieity  atf- 
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Mrthnrimit  to  Im  im4  in  erkteMt  witfaool  flurthM  proof  of  its  osaealioB 
or  poMkaty •Penvn  vs.  MmUtUh  680 

EXCEPTION. 

1.  A  dilfttory  exooptioiit  deajiag  the  identy  of  tho  plaintiffs  m  a  finn,  majr 
bo  ploadod  after  a  judgment  by  default,  on  filing  an  anawer  to  the  meiita. 

Magee  d  aL  ▼■.  Dwnbtw  and  Brother^  546 

S.  Although  an  iaiue  is  tacitly  joined  by  a  judgment  by  defiiult,  yet, 
when  it  is  set  aaidet  by  filing  an  anawer,  it  ia  as  if  it  had  never  existed ib. 

3.  In  denying  that  the  names  of  the  platntilb  do,  in  lad,  oompoee  the 
film  in  whose  name  they  sue,  and  not  averring  that  othei  persons  compose 
it,  is  insufficient  An  exception  of  this  kind  ought  at  least  to  show,  that 
t^*?!**fpg  the  fact!  alleged,  a  judgment  in  the  case  would  not  be  a  bar  to  a 
•eoond  action ib. 

EXECUTOR. 

f 

1.  Where  a  will  does  not  give  the  seizin  of  an  estate  to  the  testamentary 
•xeentor,  in  the  l«gal  or  technical  sense  of  the  word,  yet,  when  the  heirs  are 
ahseni  firom  the  state,  and  the  executors  took  possession  of  the  whole  estate, 
as  they  clearly  had  a  right  to  do,  they  are  entitled  to  full  commisions  on  the 
amount  of  the  inventory,  after  deducting  bad  debts,  Arc. 

Jlndermn^$  Hein  vs.  Andenon^t  JExemfsri,    29 

S.  In  the  absence  of  the  heirs,  the  testamentary  executors,  who  are  put  in 
possesrion  of  all  the  property,  have  it  under  their  charge  and  responsibility, 
even  when  there  is  no  express  or  legal  seixin  given,  and  are  entitled  to  full 
commiastotts ik, 

3.  Parole  evidence  is  admissible  to  show  the  nature  and  extent  of  the 
possession  of  the  estate  by  the  executors,  when  there  is  no  express  seisin 
given  by  the  will tfr. 


4.  After  &e  executors  have  surrendered  the  estate  to  the  heirs,  legatees 
who  are  unpaid  have  a  direct  action  against  the  heirs  for  the  amount  of 
thmr  legades,  and  must  resort  to  it  for  redress ib. 

HUSBAND  AND  WIFE. 

t.  The  wifii  may  at  any  time  demand'  the  adminiatration  of  her  pan^ 
phomal  property,  and  the  restitntion  of  the  objects  forming  that  property. 

Hawet  vs.  Bryan,  136 

t.  A  receipt  of  the  wife  under  private  signature,  that  she  has  received 
her  panphemal  effects  ftom  her  husband,  given  when  a  enit  for  a  divoroe 


PRINCIPAL   MATTERS.  623 

PAOI. 

was  ptndiBg,  wiU  not  operate  agminst  third  penons  or  creditorB,  when  there 
is  no  proof  of  its  execation  i  being  under  private  rignature  it  is  without 
date  as  to  third  penons t6. 

3.  Property  purchased  daring  the  marriage,  although  it  be  conveyed  to 
the  wife  alone,  makes  part  of  the  community  of  acquests  and  gains. 

Danridmm  vs.  SHuairt  ei  al.  146 

4.  The  wife  cannot  bind  herself  as  co-obligor,  conjointly  with  her 
husband,  or  as  surely  for  the  price  of  the  property  purchased  by  her  with 
her  husband's  consent,  during  the  existence  of  the  community,  although  the 
title  and  conveyanoe  are  made  in  her  nfuaie tft. 

5.  A  married  woman  Ib  incapable  of  contractin|^  a  new  obligation  in 
favor  of  a  creditor  without  the  consent  of  her  husband,  by  waiving  notice 
of  demand  and  protest  as  endorser,  even  when  she  endorsed  the  note  before 
marriage Manhall  vs.  Overbt^f  tt  aL  161 

6.  Where  it  is  shown  that  a  slave  was  purchased  with  the  funds  of  the 
wife,  and  the  title  taken  in  the  name  of  the  husband,  the  slave  will  be 
community  property,  but  the  price  will  become  a  legal  charge  against  the 
community,  in  favor  of  the  wife Bnnon  and  Wife  vs.  Cobb  et  aL  172 

7.  Where  the  deed  of  sale  of  certain  slaves  to  the  husband  during  mar« 
nagp,  purports  to  be  a  simple  absolute  sale  on  its  face,  the  slaves  will  be 
considered  as  community  property ib, 

8.  Where  the  husband  gives  a  receipt  for  money  received  from  the  estate 
of  his  wife's  ancestor,  the  funds  will  be  considered  as  part  of  the  wife's 
inheritance,  and  received  on  her  account,  for  which  he  will  be  liable  to  her 
heirs TumbiUl,  TWor,  lee.  vs.  TowUt' Executrix^  S64 

9.  But  where  the  husband  gives  a  receipt  for  a  tract  of  land  and  slaves 
received  fh>m  tlie  estate  of  the  wife's  ancestor,  at  specified  sums,  it  will  not 
give  him  any  legal  title  to  them,  and  his  succession  will  not  be  responsible 
for  these  articles,  or  the  price  at  which  they  were  estimated  in  the  receipt  to 
the  heirs  of  the  wife ^ t^, 

»     10.  The  wife  can  avail  herself  of  her  legal  mortgage  on  the  property  of 
her  husband,  situated  in  a  parish  where  no  record  of  it  was  ever  made. 

Pain  vs.  Perrei^  900 

11.  The  rights  of  the  wife  relating  to  her  dotal  and  paraphernal  property, 
stand  upon  the  same  footing,  as  regards  recording  the  evidence  of  them. 
Her  legal  mortgage  attaches  in  both  cases  without  being  recorded tfr. 

12.  If  the  wife  be  not  authorized  by  her  husband  or  the  judge  to  appear 
in  court,  any  judgment  rendered  against  her  may  be  annulled  by  direct 
action  of  nullity , Chiantm  et  ai.Tn,  Duphniier^  570 
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13 .  WhaM  the  hulMiid  and  wife  are  oo-plaiiittib,  or  oo-deAadaati,  the 
hiiabaad*t  aothorisation  of  the  wife  to  appear  in  eovrt,  reeulta  ftom  their 
joining  or  being  joined  in  the  lame  soit,  when  he  has  no  other  interest  than 
to  aariet  her  in  aaaerting  her  rights. ii» 


14.  Bot  where  the  husband  and  wife  are  saed  jointly,  and  she  is  sepaznted 
in  proper^,  the  hosband  has  no  right  to  appear  and  file  an  answer  for  the 
wiie,  as  attorney,  wt^^^eii/  herctmteni ifr. 

INJUNCTION. 

1.  Wlkere  a  motion  to  disolve  an  injunction  is  overruled  before  e  trial  on 
the  merits,  the  judgment  sustaining  the  injunction  is  only  interlocutory  and 
does  not  release  the  surety.  It  may  be  dissolyed  on  the  final  trial,  as  having 
been  wrongfully  obtained,  and  the  surety  condemned  to  pay  damages. 

M'MUUn  Ts.  Gibaon  ei  oL  517 

t.  But  a  surety  in  injunction  wll  not  be  decreed  to  pay  damages  on  ita 
dissolution,  for  an  instalment  of  the  debt  which  becomes  due  after  the 
injunction  is  granted t5. 

3.  The  net  of  1831,  giving  damages  on  the  dissolution  of  injunctions,  is 
eoBsidered  to  be  one  of  great  severity,  which  will  be  strictly  construed  by 
the  court ., ib, 

INSOLVENCY. 

1.  The  act  of  1826,  authorising  the  surrender  of  insolvent  estates, 
requires,  that  in  cases  where  no  perron  would  assume  to  act  as  administrator 
under  n  regular  appointment,  that  the  crediton  should  be  convoked  to 
appoint  syndics,  by  whom  the  succession  should  be  administered,  as  in 
oases  of  an  ordinary  eemo  banorum Tkomton  vs.  Jlfomfter,  121 

2.  In  proceedings  in  cases  of  insolvent  estates,  service  of  notice  on  the 
attorney  of  the  absent  creditors  is  insafficient,  as  relates  to  creditors  residing 

in  the  state.    They  are  not  absent  creditors f(. 

3.  An  agreement  made  by  a  debtor  with  part  of  his  creditots,  by  notarial 
act,  in  which  he  makes  an  assignment  of  his  property  to  certain  individuals 

^  or  trustees,  for  the  benefit  of  such  creditors  as  sign  the  agreement,  does  not 
oonstitnte  these  persons  as  syndics,  nor  does  it  confer  power  on  them  to 
maintain  an  action  for  the  recovery  of  property  alleged  to  belong  to  said 
debtor,  but  not  mentioned  in  the  act  of  assignment. 

Barranore*9  Syndic  vs.  Brad/MTa  HeirSj  149 

4.  An  insolvent  debtor  after  cestio  bonortan,  is  incapable  of  standing  in 
judgment,  even  in  the  Supreme  Court,  as  appellant  in  a  suit  in  which  he  is 
made  defendant Knight  r;  Cailtnier  Sc  DebMs^  226 
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6.  Where  one  partner  mekes  a  eettio  bonorwn  for  himaelf  individually, 
and  for  the  firm^  the  o^er  partner  retaining  his  private  capacity,  may  be 
saed  in  attachment  for  a  debt  of  the  firm,  on  his  leaving  the  state tfr« 

6.  Debts  of  a  saocession,  like  those  of  the  estate  of  a  ceding  debtor,  are 
of  a  higher  dignity,  and  are  to  be  paid  before  those  of  the  deceased,  or  of 
the  insolvent fVUnd  vs.  Oroham^t  MmmiitrtUor^  438 

7.  The  privileged  debts  and  expenses  of  an  insolvent's  estate  mos^  be 
paid  from  the  proceeds  of  the  immovables,  according  to  the  price  at  which 
they  have  heed  sold Janin  vs.  Hit  CredUon^  554 

8.  It  is  the  immovables,  and  not  the  mortgage  creditors  which  owe,  and 
must  contribute  to  the  payment  of  the  privileged  debts  and  expenses, 
whether  the  mortgages  existing  on  such  property  be  special  or  general ib, 

INSURANCE. 

1.  The  expenses  of  the  crew  of  a  vessel  for  their  wages  and  provisions, 
during  her  detention  at  an  intermediate  port,  to  refit  or  repair  injuries  sus- 
tained on  the  voyage,  from  the  time  of  her  putting  away  for  the  port,  and 
ewwj  other  expense  necessarily  incurred  during  the  detention,  for  the 
benefit  of  all  concerned,  art  tubjeett  of  general  average. 

Hante  &  Hqtp  vs.  J^eto-Orleans  Marine  and  Fire  Imuranee  Co.      1 

2.  In  an  action  against  the  insurers,  in  which  the  assured  claim  the  whole 
amount  insured,  or  such  proportion  of  the  average  loss  as  they  have  sus- 
tained, they  may  prove  and  recover  a  general  average. t6. 

3.  The  insured  may  sue  the  underwriters,  directly,  without  the  amount 
being  settled  by  the  parties,  subject  to  the  constribntion  as  on  a  general 
average,  especially  when  there  is  nothing  else  to  contribute,  in  settling  the 
average,  but  property,  for  which  the  insurers  are  already  liable.. t^ 

4.  Wher6  a  steamboat  is  insured  for  a  month,  and  sustains  an  injury 
under  this  policy,  in  a  distant  place,  for  which  the  insurers  are  liable,  and 
a  second  policy  is  taken  out  at  the  end  of  the  month  for  another,  making 
insurance  against  all  risks,  an  eandOion  thai  the  damages  tuttaisted  under 
thefint  be  repaired^  &c.,  and  while  repairing  she  sunk:  Held^  that  the 
underwriters  are  liable,  and  that  this  was  not  a  condition  precedent,  post- 
poning the  risk  until  the  repairs  were  completed. 

Hjik  et  ai.  vs.  Mittiaippi  Marine  and  Fire  huuranee  Company,  543 

« 

INTEREST. 

1.  Commission  is  a  fair  compensation  for  the  use  of  tfac^  name  of  the 
acceptor,  but  interest  is  not  allowable  on  advances  to  take  up  an  acceptance, 
when  there  is  no  agreement  to  pay  any Segond  vs.  Thomat,  295 

79 
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INTERROGATORIES  AND  ANSWERS. 

1.  Where  a  defendant  is  interrogated,  on  oath,  to  state  what  he  gave  for 
the  parchaee  of  a  certain  stock  of  goods,  how  much  he  paid  in  cash,  and 
to  whom,  and  to  state  all  about  it ;  he  cannot  avail  himself  of  the  plea  of 
newly  discoTered  evidence  to  obtain  a  new  thai,  in  order  to  fwove  payment, 
when  he  might  have  proved  it  in  his  answers  to  the  interrogatories. 

Rhodes  k  PeUn  vs.  Beaman  Sc  Waien^  363 

3.  Where  the  plaintiff  is  interrogated  to  disclose  the  truth,  respecting  the 
demand  sued  on,  and  he  evades  answering,  on  a  technical  objection,  it 
creates  a  violent  presumption  that  such  disclosures  would  have  destroyed 
his  cl^^n Leekie  vs.  Seoit  et  oL  412 


3.  Any  person  within  the  verge  of  the  court,  may  be  called  on  to 
and  disclose  the  truth ;  and  if  he  is  called  as  a  witness,  or  as  a  party,  to 
answer  interrogatories,  he  cannot  urge  or  excuse  himself  that  he  was  not 
summoned,  or  had  no  notice  to  answer  on  that  particular  day ib» 

4.  So,  where  the  plaintiff  is  notified  to  answer  interrogatories  in  open 
court,  and  no  day  is  fixed,  but  he  happens  to  be  present  in  court  at  the 
trial,  and  refuses  to  answer,  his  presence  will  be  considered  as  a  waiver  of 
notice  to  appear  on  a  particular  day^  and  he  is,  consequently,  bound  to 
answer,  or  on  refusal  and  neglect,  the  interrogatories  will  be  taken  fbr 
confessed , tft. 

5.  If  the  interrogatories  annexed  to  the  petition  are  not  answered,  and  no 
cause  shown,  they  will  be  taken  fbr  confessed  on  the  trial. 

Magte  et  aL  vs.  Dtinbar  k  Brother^  546 

INTERVENTION. 

1.  An  Intervention  is,  according  to  the  Code  of  Practice,  a  separate  de- 
mand, and  consequently,  the  trial  between  the  original  parties  can  be 
properly  gone  into  without  it,  or  waiting  for  H^.^M^MilknTU.  Gibson  el  aZ.  517 

JUDGMENT. 

1.  The  judgment  of  the  inferior  court  will  not  be  disturbed,  wk«n  the 
ease  tune  nlely  on  matters  of  fact,  and  is  supported  by  the  evidence* 

Saul  vs.  Mageef    39 

S.  The  reasons  given  for  a  judgment,  that  ^the  law  and  evidenee  are  ia 
favor  of  the  plaintiff,''  are  sufficient  to  make  the  judgment  valid  and  consti- 
ttttional.    No  particular  law  is  required  to  be  cited.. .......j9/2en  vs.  Peytawn^    40 

3.  The  defendant  cannot  complain,  that  the  judgment  does  not  confirm 
to  the  prayer  of  the  petition,  when  it  is  given  for  a  sum  less  than  that 
asked  for.  Such  a  complaint  would  come  with  a  better  graee  from  the 
plaintiff. sfr. 
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4.  The  jad^ment  of  the  ooart,  adjuflting  accounts  between  the  parties, 
which  only  relates  to  facts,  and  is  supported  by  evidence,  will  not  be 
disturbed Oibbaru  va,  fFright  et  aL  112 

5.  In  a  cause  tried  by  the  court  alone,  it  is  not  to  be  presumed  the 
judge  a  <pio  was  influenced  by  improper  evidence.  So,  where,  after 
rejecting  the  illegal  evidence,  there  is  still  enough  to  sustain  the  judg- 
ment, tC  will  be  affirmed Tajftorva,  Phe^s^  114 

6.  Where  a  judgment  has  been  obtained  in  another  state,  and  ofiered       ^ 
as  evidence  of  the  debt  in  this,  and  it  appears  that  an  attorney  appeared 
and  entered  a  plea  of  payment  upon  which  isbue  was  taken,  the  authority 

of  the  attorney  will  be  presumed,  and  judgment  received  as  evidence  of 
the  debt  here , Tiptonvn,  MatffiMt  Curator^  189 

7.  Where  the  fairness  of  a  judgment  of  separation  of  property  by  the  wifh 
against  her  husband,  is  put  at  issue,  and  the  jury  find  in  support  of  it ; 
their  finding  will  not  be  disregarded,  even  where  the  evidence  appears 
doubtful,  in  relation  to  the  amount  for  which  it  was  obtained. 

Poitin  vs.  EastirCa  Heirs,  194 

8.  A  judgment  of  another  state  rendered  under  a  statute,  requiring  no 
notice  to  be  given  to  the  defendant,  will  not  be  enforced  in  this  state, 
whatever  may  be  its  effect  in  that  8tBXe„.,JPatUrson  vs.  MayfiMt  Curator,  220 

,  9.  The  judgment  of  another  state  regularly  obtained,  when  the  defendant 
had  been  served  with  procesiB,  or  had  otherwise  appeared,  is  conclusive 
evidence  of  the  debt;  but  the  defendant  must  have  had  due  notice, or 
have  aetually  appeared,  to  give  validity  to  the  judgment  when  sued  on 
here ib, 

10«  Judgment  taken  by  default,  even  when  the  party  has  been  cited, 
cannot  be  proceeded  on  by  the  Ota  exeetUiva t6. 

11.  Where  there  is  no  judgment  in  a  former  case,  between  the  same 
parties,  abont  the  contested  premises,  the  plea  of  res  judicata  cannot  be 
sustained Spriggelal.  vs.  Hooper,  350 

12.  Whenever  any  change  is  made  in  a  judgment  of  the  Supreme  Court, 
before  it  becomes  final,  even  in  correcting  its  phraseology,  either  of  the 
parties  have  three  judicial  days,  within  which  to  present  a  petition  for  a 
re-hearing Chew  et  al.  vs.  Mint,  372 

tS.  After  a  change  or  correction  is  made  in  a  judgment  of  the  Supreme 
Court,  it  does  not  become  final,  until  the  lapse  of  Uiree  judicial  days  after 
such  correction  is  made ^ ib. 
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14.  A  judgment  obtained  in  anotlier  state,  when  it  appears  the  defendant 
waa  neyer  cited  or  eeired  with  process,  and  did  not  otherwise  appesr,  is 
not  deemed  valid  in  this Warren  vs.  HaiTs  ExtnUnr^  377 

15.  Even  when  the  record  and  decree  recites,  that  the  parties  appeared 
by  their  atiomies  in  a  smt  in  chincery  in  another  state,  the  record  and 
decree  are  insufficient  evidence  of  the  demand  in  this,  when  it  is  shown 
there  were  other  parties;  and  where  the  decree  ezplesslj  states,  the 
defendant  (who  is  a  non-resident)  had  wholly  failed  to  enter  his  appear- 
ance, agreeably  to  law  and  the  roles  of  court,  notwithstanding  pnbllcatioii 
of  notice  to  do  so,  and  the  complainant's  bills  were  therefore  taken  as 
conlhssed Wearrm  yw^  Haiti  Exeeutar^  377 

16.  This  court  is  not  prepared  to  say,  that  a  judgment  rendered  against 
the  heirs  for  a  debt  of  the  ancestor,  is  conclusive  upon  the  executor t6. 

17.  A  judgment,  for  even  a  part  of  the  sum  claimed  by  the  plaintiff^ 
rejects  the  defendant's  daim,  when  it  is  pleaded  in  compensation  and 
reconvention Delinonieo  ei  oLym*  TVimme,  401 

18.  If  on  examination  of  the  evidence,  it  appears  no  injustice  has  been 
done,  judgment  will  be  affirmed  with  costs ih. 

19.  Where  a  case  turns  on  a  mere  question  of  fact,  and  the  evidence  does 
not  support  the  defence,  judgment  for  the  plaintiff  will  be  affirmed. 

Thomatm.  Cfrattford,  406 


20.  On  a  question  of  fact,  whether  the  plaintiffs  sold    the 
charged  to  the  defendants  or  to  the  undertaker,  when  the  evidence  fiula 
to  show  the  court  below  erred,  its  judgment  will  not  be  disturbed. 

Kam  Sc  IStroud  vs.  Commareial  Bank^  54S 

JURISDICTION. 

1.  The  District  Court  has  jurisdiction  in  a  suit  brought  to  recover  the 
penalty  in  a  curator's  bond,  in  an  action  on  the  bond,  against  the  principal 
and  surety Ingram't  Heirt  vb,  Sioka  et  aL    26 

t.  Where  the  plaintiff  was  prevented,  by  the  excess  of  his  daim,  fiom 
going  before  a  court  of  limited  jurisdiction  to  contdrt  and  litigate  his  rank 
and  privilege  with  another  creditor,  who  was  seeking  a  judgment,  with  a 
privilege,  against  the  common  debtor,  in  said  court:  Held,  that  he  can 
compel  his  adversary  to  come  into  a  higher  court  to  litigate  their  claims. 

Terry  ?s.  Terry  eiaL    68 

3.  The  District  Court  has  jurisdiction  in  an  action  of  partition,  when  it 
embraces  two  objects :  first,  to  ascertain  and  determine  the  rights  of  the 
property  in  question;  and  second,  to  decree  a  partition  between  the 
parties ^.Rhodes  vs.  jRAerfer,    85 
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4.  The  District  Coart  has  jorisdictioii  of  a  suit  on  administratoj's  or 
curator's  bond,  against  the  surety  as  well  as  the  principal. 

Raby  vs.  BarUm^  141 

5.  Courts  of  Probate  have  exclusive  jurisdiction  of  all  claims  for  money 
against  successions  administered  by  an  executor. 

JBaUew  vs.  Andnu*  Executor.  216 

6.  Where  the  succession  of  the  deceased  husband  is  in  the  hands  of  the 
widow  and  heirs,  some  of  the  latter  being  minozs,  and  it  appeared  an  ad- 
ministrator had  been  appointed  to  the  succession,  but  had  rendered  no 
account :  Held^  that  the  District  Court  was  without  jurisdiction  in  a  suit 
against  tbe  widow  and  heirs,  for  a  debt  of  the  husband,  except  so  far  as 
her  half  of  the  community  is  concerned,  or  she  may  have  intermeddled. 

Cox  etoLvB,  Hunier't  Heirs^  ASS 

LANDS. 

1«  The  proceedings  of  the  board  of  land  commissioners,  adjudicating  on 
donation  claims,  where  they  annul  a  certificate  previously  granted  by  the 
board,  recognizing  the  donee's  claim,  wUl  not  be  received  as  evidence 
against  such  certificate Newport  y%»  Cooper  et  dU  155 

2.  The  court  will  presume,  that  a  certificate  given  by  the  board  of  land 
commianoners,  in  relation  to  a  claim  to  government  land,  was  issued  in 
pursuance  of  the  provisions  of  law,  and  entitles  the  holder  to  a  patent,  when 
its  conditions  are  complied  with ib. 

3.  The  Register  and  Receiver,  when  acting  as  land  commissioners  for 
the  adjustment  of  claims  to  public  lands,  have  full  judicial  authority  to  act, 
in  cases  of  conflicting  locations  under  different  certificates ;  but  are  not 
authorized  to  revoke  or  annul  a  certificate  of  a  claim  already  granted* t6. 

LANDLORD  AND  TENANT. 

1.  Where  the  leseee  refuses  to  comply  with  the  terms  of  the  lease,  by 
withholding  the  rent,  as  it  becomes  due,  the  lessor  may  have  judgment 
rescinding  the  lease •••CAa«e  vs.  TWner,    19 

2.  In  an  action  for  the  rescission  of  a  lease,  the  judgment  cannot  allow 
any  delay  in  its  dissolution ib. 

3.  Where  a  lessee  is  sued  for  rent,  and  has  been  in  the  undisturbed  pos- 
session of  the  premises,  under  a  leasof  he  cannot  contest  the  lessor's  title. 

Tippit  vs.  Jett,  359 

4.  So,  a  lessee  cannot  avail  himself  of  the  purchase  of  the  leased 
premises  from  other  claimants.    He  entered  as  the  lessor's  tenant,  and  his 
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powewiiott  is  that  of  the  leoori  which  he  cannot  change  as  to  any  part  of 
the  premiaee,  by  the  porchaee  of  adTene  titles , tfr. 

LAW. 

1.  The  Spanish  law  was  abfogatod  in  Louisiana  by  the  twenty-fiflh 
seetioa  of  the  repealing  act  of  I8t8. 

Hamfy^  Under  TWor,  kc.  vs.  Parkitatit  ei  oL     92 

LESION. — SEE    ACTIONS. 


LESSOR  AND  LESSEE.— see  landloed  and  tenant. 


MINORS. 


1.  Where  a  minor  resides  with  his  gaardian  out  of  the  state,  bat 
has  property  within  it,  he  may  be  saed  by  attachment,  with  the  appoint- 
ment of  a  curator  ad  hoe  to  defend,  in  the  District  Conrt,  without  the 
appointment  of  a  tutor  here Pool  vb,  Brooki  et  oL    14 

3.  Where  minors,  with  their  tutor,  had  left  the  state,  but  inherited 
property  in  it :  Heidj  that  the  District  Conrt  had  no  jurisdiction  of  an 
action  by  ■ttaffhment  against  the  inheritance  of  the  minor,  for  a  debt  of 
his  mother^  enoosesion,  o?  so  wiMn  a  curator  ad  hoe  was  appointed  to 
defend.. tft. 


3.  But  if  a  miller  resides  with  his  goardian  or  totor  in  this  stale,  he  is 
suable  in  the  District  Court,  if  in  pessessioM,  of  his  proper^  after  paitilion 
for  a  delit  daa  by  hnnaalf  and  aot  by  a  succession —...••  t6. 

4.  A  judgment  of  the  Orphait's  Court,  in  Mississippi,  rendered  contradic- 
torily with  the  guardian  of  a  minor,  decreeing  a  balance  doe  to  the  former 
guardian  on  a  settlement  of  his  accounts,  is  primA  facie  evidence  of  the 
claim,  in  an  attachment  suit  against  the  property  of  the  minor  in  this 
sute. ib. 

6.  Minors  cannot  claim  a  privilege  on  the  property  of  their  tutors,  on 
account  of  the  tutorship  which  effects  personal  as  well  as  real  property. 
They  have  only  a  legal  mortgage  to  take  effect  from  the  date  oi  the 
tntoiahip..... Simjuon  vs.  Bis  CtodUon^  170 

6.  The  presence  of  the  under  tutor,  is  indispensable  kt  a  family 
meeting,  provoked  to  deliberate  on  the  expediency  of  a  sale  of  minor's 
property,  or  of  the  separate  property  of  the  deceased  partner  of  the  eommu- 
nity,  in  which  minors  are  intcrostod Stafford  ei  ux.  vs.  FUktin  ef  of.  319 
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7.  Whero  a  tutor  renders  an  account  of  his  tutorship,  even  contradic- 
torily with  the  under  tutor,  the  Court  of  Probates  is  not  authorized,  to 
homologate  it  by  a  decree  making  it  conclusive  on  the  minor,  and 
to  discharge  the  former  from  responsibility.  The  court  can  in  no  case 
relieve  and  discharge  a  tutor,  while  the  law  makes  him  respondble 
to  his  pupil ib. 

MORTGAGE. 

1.  If  the  legal  mortgage  of  the  wife,  attach  to  property  before  the  sale 
by  her  husband,  the  court  will  give  effect  to  it,  agrainst  the  property  in  the 
hands  of  third  persons,  or  of  his  vendee FasHn  vs.  Eastings  HcirSy  194 

2.  Where  A,  in  consequence  of  several  persons  endorsing  his  notes  in 
bank,  sells,  and  conveys,  and  delivers,  by  an  authentic  act,  several  slaves  to 
them,  to  be  holden  until  they  shall  be  fully  satisfied  for  their  endoi^ements ; 
that  A  shall  have  the  power  of  redeeming  said  slaves  on  paying  said 
notes,  as  they  fall  due :  Held^  that  this  is  a  mortgage  for  the  security  of  the 
end<»ser«i  and  not  a  sale  which  vests  the  property  with  the  right  of 
alienation HiUchingt  vb.  Field  et  oL  23n 

3.  Where  there  is  no  price  stipulated,  and  the  words  of  the  act  or 
instmment  of  conveyance  are,  that  Uie  persons  to  whom  it  is  made,  shall 
hold  the  property  until  tiieir  endorsments  are  satisfied,  it  repels  the  idea 

of  a  contract  of  sale .•. ib. 

4.  Such  a  conveyance  is  not  a  sale  with  the  power  of  redemption. 
A  right  to  refund  the  price  and  take  back  the  property,  necessarily 
supposes  a  price  has  been  stipulated.  There  was  no  determinate  price, 
and  the  party  was  not  divested  of  titie t^. 

5.  A  mortgage  is  valid,  even  if  the  possession  of  the  property  effected 
is  given  to  the  mortgagee.  It  is  not  of  the  essence,  though  of  the 
nature  of  the  contract  of  mortgage,  that  the  mortgagor  should  remain  in 
possession ift. 

6.  The  wife  can  avail  herself  of  her  legal  mortgage  on  property  of 
her  husband,  situated  in  a  parish  where  no  record  of  it  was  ever  made. 

Pain  vs.  Perreij  300 

7.  The  rights  of  the  wife,  relating  to  her  dotal  and  paraphernal  pro- 
perty, stand  upon  the  same  footing  as  regards  recording  the  evidence  of 
them.    Her  legal  mortgage  attaches  in  both  eases,  without  being  recorded,  ib. 

8.  The  j>erson  in  the  possession  or  occupancy  of  mortgaged  property, 
cannot  get  himself  discharged  from  an  hypothecary,  on  indicating  the 
name  of  his  lessor.  Ho  may  notify  the  latter  to  appear,  and  defend  the 
property Jloore  vs.  AUam,  490 
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NEW  TRIAL. 

1.  Where  the  Supreme  Court,  on  examining  and  weighing  the  evidence 
on  which  the  verdict  Li  founded,  is  unable  to  agree  with  the  jorj,  and 
justice  requires  it,  the  case  will  be  remanded  for  a  new  trial  dt  novo, 

Paaebon  vs.  Hii  CredHor^    36 

2.  A  n«^  trial  should  not  be  granted  on  an  affidavit  of  newly  discovered 
evidence  ance  the  first  trial,  when  the  facts  disclosed  relate  to  maiters 
which  have  not  been  pleaded Cor  vs.  Bethany^  152 

3.  New  triak  may  be  granted  ex  officio^  in  the  sound  discretion  of  the 
court... GdU  vs.  Kemper't  Hein^  206 

4.  When  from  the  circumstances  of  the  case,  justice  requires  it,  the 
cause  will  be  remanded  for  a  new  trial Huiehings  vs.  JohauotCa  Hein^  245 

6.  A  defendant  cannot  obtain  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  when  all  the  facts  which  are  expected  to  be  proved 
on  the  second  trial,  most  have  been  within  the  knowledge  of  the  parties  on 
the  first  trial Rhodes  k  Peten  vs.  Beaman  k  Walcn^  363 

6«  So,  a  new  trial  will  not  be  granted  to  the  defendant,  on  the  ground 
that  he  could  prove  a  particular  transaction  or  contract  by  witnenes, 
which  would  make  it  appear  different  from  the  written  contract  itselC  tft. 

7.  Where  a  party  is  interrogated  on  oath,  to  state  what  he  gave  for  the 
purchase  of  a  certain  stock  of  goods,  and  explain  the  whole  transaction, 
he  cannot  avail  himself  of  the  plea  of  newly  discovered  evidence,  to  obtain 
a  new  trial,  with  a  view  to  prove  paym'ent  on  the  second  trial,  as  he  might 
have  proved  it  in  his  answers  to  the  interrogatories tft. 

8.  Where  the  justice  of  the  case  is  strongly  in  favor  of  the  plaintiff,  but 
owing  to  a  defect  in  the  pleadings,  there  is  a  verdict  against  him,  the  court 
might,  in  the  exorcise  of  its  discretion,  grant  a  new  trial,  to  enable  him  to 
correct  the  errora  of  his  attorney,  by  amending  the  petition. 

AtcAo/f  vs.  Alnp^  ASft 

0.  The  Supreme  Court  will  remand  a  case  for  a  new  trial,  when  this 
can  be  done  with  propriety,  and  is  required,  in  order  that  the  ends  of  justice 
be  attained f6. 

10.  If  from  any  cause,  the  court  should  be  of  opinion  that  the  juiy  were 
misled  as  to  the  effect  of  a  document,  which  u  part  of  the  evidence,  the 
case  will  be  remanded  for  a  new  trial Stewards  Curator  vs.  Row^  530 

11.  When  there  is  no  c^estion  of  fact,  and  the  sole  question  being  the 
construction  of  an  agreement  or  written  instrument,  of  which  the  court 


PRINCIPAL  HATTERS.  698 

18  the  lagitiiii^to  judge,  altlKra(fh  the  irerdiet  be  Mt  aeide,  the  ease  will  itet 
be  remsaded  for  a  now  tria)«...C%  Bonk  cfJ^et^-Orkant  ta^  Qitard  Bunk^  588 

NON-SUIT. 

1.  On  a  motion  to  set  aside  a  non-anit,  by  a  tranafereer  of  the  claim  of 
one  of  the  plaintifia,  and  it  ia  objected  to  on  the  appeal,  that  he  waa  no 
party,  and  had  no  intereat,  the  caae  will  not  be  remanded,  to  inqnbe  into 
hia  intereat,  When  the  motion  waa  received  and  acted  on  in  the  cocart 
below,  without  the  objection  being  VLtged..,, Rowley's  Heirt  ti.  Chtney  el  oL  4^ 

2.  In  a  anit  againat  execntora  and  tutora  to  account,  when  the  latter  ffle 
a  partial  account,  and  pray  for  time  to  render  a  final  one,  and  objectiona 
are  made  to  the  one  rendered  :  HtU^  that  the  Probate  Court  improperly 
non-auited  the  plaintifb  on  the  ground  of  abaenoe  of  counael.  The  court 
might  haye  overruled  their  objectiona  to  the  account,  but  could  not  tmn 
*them  out  without  a  final  action  on  their  daim .'.««....j.<..44 t6. 

NULLITY. 

1.  The  nullity,  reaulting  from  the  want  of  a  rendition  of  an  account, 
previoua  to  the  releaae,  or  extra-judicial  aettlement  between  the  tutor  and 
hia  ward,  ia  relative,  and  the  act  must  have  its  effect,  until  annulled  by  a 
direct  action,  at  leaat  ao  far  aa  third  peraona  are  concerned. 

CoUim  va.  CoUM*  Administrator,  264 

2.  In  a  direct  action  of  nullity,  to  aet  aaide  a  settlement  between  the  tutor 
and  hia  ward,  and  for  reatitution,  the  latter  can  only  be  relieved  by  placing 
the  party  in  the  aame  situation  he  waa  before  the  contract. i6. 

3.  The  pupil  ia  reatricted  in  hia  direct  action  of  nullity  againat  hia  tutor, 

to  four  yeara  after  his  arrival  at  the  age  of  majority..... t^ 

(see  action.) 
OBLIGATIONS. 

1.  Obligationa  ariaing  from  a  aheriff 'a  bond,  aa  relatea  to  the  auretiea,  are 
obligationa  ex  eonirMiu  and  not  ex  delicto,  even  when  the  bond  ia  given  to 
cover  damagea  reaulting  from  torts  or  omiaaiona  of  duty  of  the  principal 
therein BaUewvE,  Aridrus*  Executor,  21S 

2.  Conventional  obligationa  may  be  auperadded  to  thoae  reaulting  from 
torts  or  ^lion  offencea,  and  the  party  complaining  may  reaort  to  hia  remedy 
on  either. ib, 

OWNERS  OF  VESSELS  AND  STEAM-BOATS. 

1.  The  ownera  of  a  ateam-boat  are  liable  for  the  injiiry  done  er  loaa 
auatained^  through  the  negligence  and  misceAdact  of  their  maatera  and 

commandera^ Brand  va.  TomrU  le  BeekwWs  et  ai,    1M 

80 


634  INDEX    OF 

2.  So,  they  are  liable  for  losses  occasioned  by  coUinone  and  injoriee  done 
by  them  to  other  veBfleb,  which  might  have  been  avoided  by  due  diligence 
and  care EberYB,  Tmtmiie  Beekwilh  ei  al,  131 

3.  Where  a  steam-boat  was  wooding,  and  the  slaves  of  a  neighbor  came 
on  board,  without  its  being  shown  that  they  were  actuaUy  employed  by  the 
master  or  owner  of  the  boat,  and  one  of  them  was  killed  accidentally  by 
the  fly-wheel :  Held-,  that  the  owners  of  the  steam-boat  were  not  liable  for 
the  value  of  the  slave  thus  lost Rice  ym.  Cade  et  aL  288 

4.  Where  the  owner  of  slaves  permits  them  to  tow  vessels  or  work  for 
themselves  at  times,  the  persons  or  owners  of  vessels  will  not  be  liable,  in 
case  one  is  accidentally  lost  in  such  employment i6. 

5.  The  owners  of  a  tow-boat  will  not  be  liable  for  injury  sustained  by 
the  collision  of  two  vesseb  she  was  about  taking  in  tow,  when  the  fault  was 
in  the  manner  the  crew  of  one  of  the  ships,  which  was  dropping  down  the 
stream,  executed  the  manoeuvre,  and  when  the  tow-boat  was  incapable  of 
preventing  the  accident.. ...... Barr<^on  vs.  Louituma  Steam  Tmo^Boat  Co,  581 

PARTITION. 

1.  The  tutrix  cannot  maintain  an  action  of  partition  for  the  share  of  her 
pupil  without  the  advice  of  a  family  meeting,  together  with  the  authoriza- 
tion of  the  judge Rachal  et  al,  vs.  RaehaTs  Heirs^  454 

2.  Co-heirs  have  an  undivided  interest  in  the  property  of  the  sncestor, 
which  indivision,  the  action  of  partition  destroys,  and -vests  in  each  his 
share,  and  extinguishes  his  right  to  the  rest tfr. 

3.  But  where  the  property  of  an  estate  is  converted  into  cash,  there  is 
no  necessity  for  a  partition  ;  it  is  a  matter  of  division,  and  each  heir  can 
demand  the  payment  of  his  share. r t^, 

PARTNERSHIP. 

1.  Where  the  property  of  a  partnership  firm  is  not  more  than  sufficient  to 
pay  the  partnership  debts,  no  part  of  it  can  be  legally  applied  to  the 
payment  of  the  separate  debts  of  either  of  the  partners. 

Hagan  et  al.  vs.  Seott^  345 

2.  Where  a  partner  buys  the  undivided  share  of  his  co-partner  in  a  town 
lot,  by  assuming  debts  of  his  vendor  to  the  full  amount  of  its  value,  and 
paying  them  to  his  separate  individual  creditors,  it  will  be  a  valid  payment 
against  the  creditors  of  the  partnership i6. 

3.  The  'Separate  creditors  of  a  partner  have  a  right  to  be  paid  out  of  his 
separate  property,  in  preference  to  the  claims  of  the  creditors  of  the  part- 
nership, of  which  he  is  a  member ib. 
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4.  A  partner  has  no  ri^ht  to  use  or  endorse  the  signature  of  the  firm, 
when  the  endoxaement  is  not  made  in  a  partnership  transaction. 

Leekie  vs.  ScoU  tt  oL  412 

5.  It  is  not  clear  that  one  partner  can  use  the  endorsement  of  the  firm  for 
a  private  transaction,  even  with  the  express  consent  of  the  other.  Partners, 
perhaps,  have  no  right  to  jeopardize  the  interests  of  their  creditors,  by 
using  the  name  of  the  firm  to  secure  gambling  debts w ib. 

6.  Where  a  commercial  partnership  purchases  immovable  property,  as  a 
house  and  lot,  which  is  paid  for  out  of  the  partnership  funds,  and  the  title 
taken  in  the  name  of  the  firm,  the  partners  become  joint  owners,  and  either 
may  sell  his  undivided  share,  which  is  also  liable  to  seizure  for  his  private 
debts Baca  vs.  Ramos  el  aL  417 

7.  The  title  is  in  the  partner  for  his  undivided  share  of  real  estate,  which 
may  be  sold  by  him  or  his  creditors,  but  when  the  property  belongs  to  a 
commercial  partnership,  he  must  account  to  his  co-partners  for  the  price  or 
value  thereof. ■, ib. 

8.  So,  where  a  partner  sells  his  interest  in  the  partnership  to  his  co-part- 
ners, for  a  certain  sum,  he  cannot  afterwards  demand  a  sale  for  a  partition 
of  certain  real  estate,  held  by  the  commercial  firm  of  which  he  was  a 
member,  as  the  price  or  value  belongs  to  the  other  partners tb. 
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9.  Where  a  partner  buys  goods  for  another  person,  and  pays  for  them  on 
his  own  account,  on  receiving  goods  in  return,  with  orders  to  sell  them  and 
place  the  proceeds  to  his  credit,  this  partner  may  credit  them  in  the  separate 
account  of  such  person WarteUe  vs.  Le  Blane^  556 

PAYMENT. 

1.  Where  the  creditor  receives  funds  of  his  debtor,  he  has  a  right  to 
apply  them  to  the  debts  that  are  duo  and  payUble,  in  preference  to  others 
more  onerous,  but  which  are  not  due Cox  ^b.  Reeves  et  al.  232 

2.  So,  a  mortgage  debt,  which  the  debtor  had  a  greater  interest  in 
paying,  but  not  being  due,  is  not  entitled  to  imputation  or  preference,  over 
one  less  onerous,  and  already  duo  and  payable ib, 

3.  Without  positive  evidence  of  an  agreement  to  the  contrary,  the  court 
will  not  presume  that  a  payment  was  to  be  imputed  to  a  mortgage  debt, 
not  due  at  the  time  it  was  made,  although  it  is  the  most  onerous. 

Pargoud  vs.  AwbenorCi  Administrator^  352 

4.  Payments  must  be  imputed  to  the  most  onerous  debt  So,  where  A 
was  creditor  of  B,  by  an  open  account  and  a  note,  payments  made,  after  the 
note  became  dne,  should  have  been  imputed  to  it,  instead  of  the  account 

Pargoud  vs.  GrijfingU  Administrator,  356 
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6.  Pajment  jiMil*  to  Um  ftlUrnay,  on  IIm  ncord,  ia  •  good  p^jpMBt 

6*  When  (hen  if  bat  one  debt  dae,  there  can  be  imputation  of  payment 
only  to  that  one WwriOkn^L^Blmft  656 

PRACTICE. 

1.  When  the  defendant  aaaignBd  for  error  that  the  eaae  was  taken  ap 
and  tried  €9  parity  without  notice  to  him,  and  without  it  appearing  to  have 
been  fixed  for  trial  daring  term  time :  HcZef,  that  it  is  to  be  presumed  the 
court  proceeded  according  to  law,  and  its  rules  of  practice,  until  the  con- 
trary |8  shown, .^Zfen  Ts.  Pejflavm,    40 

i.  in  an  action  of  dander,  the  plea  of  the  general  issue,  and  a  plea  of 
justi^cation,  'are  inconsistent,  and  cannot  stand  together.  But  where  the 
eaose  was  tried  on  these  pleas,  and  the  judge,  in  his  charge  to  the  jury, 
exduded  the  first  from  their  consideration,  it  is  sufficient. 

SkiUman  vs.  Dovnu,  103 

3.  Where  the  plaintiff  was  ordered  by  the  court  to  produce  his  commer- 
cial books  on  the  trial,  in  puivuance  of  an  affidavit  of  the  defendant,  setting 
forth  the  facts  he  expected  to  prove  by  them,  and  the  former  sent  them 
sealed  up,  wiih  directions  ta  the  clerk  not  to  allow  them  to  be  opened,  the 
affidavit  was  permitted  to  be  given  in  evidence  to  the  jury tft. 

4.  An  assignment  of  errors  cannot  be  made  against  the  allegations  in 
the  petition,  which  might  have  been  supported  by  legal  evidence.  The  al- 
legations most  be  taken  as  true,  when  there  is  no  statement  of  &cts,  nor 
evidence  produced  of  record Cox  vs.  Bethany^  152 

5.  A  new  trial  should  not  be  granted  on  an  affidavit  of  newly  discovered 
evidence,  when  the  ftcts  disdosed  rdate  to  matters  which  have  not  been 
pleaded ^ ifr. 

6.  The  judgment  of  the  inferior  court  is  dearly  erroneous  when  founded 

on  an  exception  not  pleaded  in  the  case Pabmer  vs.  Yarbarougk^  167 

7.  Ia  a  petitory  action,  the  pendency  of  another  suit  or  judgment  in  a 
possessory  action  between  the  same  parties  about  the  same  property,  cannot 
be  pleaded  as  an  exception ib, 

8.  The  plea  to  the  jurisdiction  is  waived,  by  pleading  any  other  subee- 
qnentplea.. , Knight  yb.  CaUender  Sc  Debioii,  228 

9.  Judgment  againpt  a  garnishee  cannot  be  reviewed  in  the  Supreme 
Court,  when  he  is  not  made  a  party  to  the  appeal ,, ib. 

10.  Where  the  plaintiff  sets  up,  in  l|is  answer,  to  be  the  true  owner  of 
the  plaintiff'a  tiUe  to  the  land  in  controversy,  and  alleges  long  possession 
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under  it,  be  ceanot,  aftenvardi  be  permitted  to  dispute  the  loctu  in  quo. 
He  admit!  that  the  claim  of  the  plaintilT  cov^n  the  land  in  diipute. 

Remw  ys.  Tbviw,  976 

11.  An  opposition,  and  not  a  separate  suit  is  the  proper  mode  of  pro- 
ceeding in  litigating  the  claim  of  a  creditor  who  demands  to  be  placed  on 
the  tableau  filed  by  the  administrator  of  an  estate.  The  plea  of  the  general 
iaroe  on  the  part  of  the  administrator,  will  let  in  all  legal  evidence,  touching 
the  validity  of  the  daim „.„Pargoud  vs.  OrijfingU  AdminutrtUor^  356 

12.  Whenever  a  change  or  correction  is  made  in  a  judgment  of  the 
Supreme  Court,  not  already  final,  it  does  not  become  so,  until  the  lapse  of 
three  judicial  days,  within  which  a  petition  for  a  re-hearing  may  be  pre- 
sented, and  no  mandate  is  to  issue Chew  ei  al.  vs.  FUni,  372 

13.  Where  it  is  suggested,  and  ofiered  to  be  proved,  before  the  trial 
closed,  that  one  of  the  plaintifis  was  dead,  and  that  the  cause  be  continued 
for  the  representatives  of  the  deceased  plaintiff  to  be  made  parties,  judg- 
ment will  be  reversed,  and  the  case  remanded  for  this  purpose. 

Babeoek^  Churimer  ACo.rB.  WdU  ei  aL  SffJ 

14.  The  courts  of  Louisiana,  acting  on  the  principles  of  equity,  will  en* 
force  the  rights  of  the  equitable  owner  to  immovable  property  or  rights,  by 
compelling  the  legal  one  to  make  a  conveyance.^ Baca  vs.  Ramos  ei  oL  417 

16.  Where  the  plaintiff  has  been  im]»operly  deprived  of  a  witness  to 
support  the  allegations  in  his  petition,  and  to  rebut  the  testimony  of  the  de- 
fendant, the  cause  will  be  remanded..., ,...7^Mn  et  oL  vs.  LanHngt  444 

•  16.  When  a  cause  is  remanded  for  new  {j^rooeedings,  the  plaintiff  cannot 
have  the  note  sued  on  protested,  to  show  evidence  of  a  demand  which  did 
not  previously  exist,  and  amend  his  petition,  so  as  to  avail  himself  of  this 
circumstance •• BeU  yb.  fFiUianu^  Adminiitrator^  514 

17.  No  cause  of  action,  accruing  afler  the  inception  of  the  suit,  can  be  set 
out  in  an  amendment  of  the  pleadings ih, 

18.  The  signatures  of  deceased  persons  to  receipts,  offered  to  charge  their 
estates,  must  be  strictly  proved  by  experts,  and  according  to  the  principles 
established  in  the  case  of  Plicque  &  Le  Beau  vt.  La  Branche,  9  Louisiana 
Reports,  559 Bietellettix.  vs.  Enoin^s  Heirt^  524 

19.  Where  the  derk  attests  that  the  transcript  contains  all  the  testimony 
adduced  on  the  trial,  and  the  appellant  relies  on  a  bill  of  exceptions  in  th« 
record,  there  is  no  assignment  of  errors  neoeesary. 

Chariea  Janm  vs.  Hit  Credii^n^  ik. 
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rxoK. 
30.  The  Sapreme  Court  will  not  remand  a  case,  and  order  a  supplemen- 
tary account  to  be  filed,  which  was  not  asked  for  by  the  pleadings  in  the 
court  below.    Such  an  order  could  only  be  made  by  an  amendment. 

WarteUe  ts.  Le  Blant^  556 

21.  Where  the  testimony  has  been  taken  down  in  writing,  and  the  re- 
cord contains  all  the  evidence,  the  judge  must  so  certify,  and  no  other  state- 
ment of  fads  is  required Hamen  vs.  He/men^  560 

22.  So,  where  either  partjr  requires  the  clerk  to  take  down  the  testimony 
in  writing,  which  shall  serve  as  a  statement  of  facts,  the  judge  cannot  be 
required  to  make  one t6. 

PRESCRIPTION. 

1.  An  action  for  services  done  as  a  laborer  or  servant  for  wages,  must 
be  brought  within  a  year,  after  the  service  is  rendered.  Continuity  of 
services  does  not  prevent  prescription  from  running. 

Ditch  vs.  Wilkinton^s  Curalor^  201 

2.  A  verbal  acknowledgment  by  a  person,  that  he  intended  to  give  the 
plaintiff  a  certain  sum  as  a  compensation  for  her  services,  will  not  repel 

the  plea  of  prescription .^ t6.  ' 

3.  The  action  of  mechanics,  as  builders,  bricklayers,  carpenters,  &c.,  who 
undertake  work  by  the  jo^,  and  who  do  certain  pieces  of  work  at  different 
times,  is  not  prescribed  by  the  lapse  of  one  year Harrit  etaLvB.Knaxj  939 

4.  The  prescription,  provided  in  the  article  3499,  of  the  Louisiana  Code, 
does  not  apply  to  actions  of  mechanics,  who  do  work  by  the  job ib, 

5.  The  prescription  of  one  year,  as  provided  in  the  article  3499,  of  the 
Louisiana  Code,  is  not  applicable  to  claims,  for  work  done  by  the  job. 

SargeairU*t  Hdrt  vs.  Knox,  231 

6«  Where  the  vendor  assumes  to  sell  without  title,  or  a  disclosure  of 
the  defects  of  his  title,  the  vendee  though  holding  under  a  sale  a  lum 
liomtno,  may  invoke  the  prescription  often  years Reeves  vs.  TbtsJet,  276 

7.  But  where  A  sells  to  B  all  his  right,  title  and  interest,  in  and  to  a 
certain  tract  of  land,  which  is  vested  in  him  by  virtue  of  a  sale  for  taxes, 
made  by  a  parish  judge,  being  for  the  taxes  due  thereon  by  C,  the  original 
owner  :  Held^  that  A  is  expressly  exempted  from  warranty,  except  against 
himself;  and  his  title  thus  sold  being  expressly  referred  to  and  set  out, 
shows  on  its  face  the  kind  of  claim,  title  or  interest  conveyed,  and  brings 
home  to  his  vendee  full  knowledge  of  the  title,  under  which  his  vendor 
claimed,  which,  if  defective,  prevents  the  prescription  of  ten  years  from 
running ib. 


PRINCIPAL   MATTERS.  6S9 

PAOK. 

8.  A  title  on  the  face  of  which  a  fatal  defect  is  stamped,  and  which  is 
known  to  the  po— eopor,  cannot  be  the  basis  of  the  ten  yean'  preacription.  ib. 

9.  A  title  to  serve  as  the  basis  of  ten  years'  prescription  must  be  in 
itself  translatiTC  of  property ;  but  the  title  which  does  not  furnish  eyidence 
that  all  the  formalities  required  by  law  have  been  complied  with,  has 
always  been  considered  deficient  in  form,  whenever  the  vendor  acts  in  a 
public  capacity  or  trust,  and  takes  upon  himself  to  sell  the  property  of 
another ib, 

10.  It  is  true  with  regard  to  the  rightfol  owner,  that  the  occupant  who 
claims  by  prescription,  must  establish  his  limits  by  positive  evidence,  and 
show  his  possession  inch  by  inch Jiajifitld  vs.  JIform,  441 

11.  The  vendors  of  a  house  cannot  invoke  prescription,  against  an  action 
which  demands  of  them  a  diminution  in  price,  on  account  of  the  defective- 
ness of  the  wall,  when  the  vice  was  known  to  them,  and  disclosed,  but 
which  they  failed  to  disclose  to  their  vendee Dt  Armas  vs.  Gray  et  al,  577 

12.  A  loose  acknowledgment  to  a  third  person  by  the  maker  of  a  note, 
that  he  was  indebted  to  the  holder,  but  not  made  in  his  presence,  is 
insufficient  to  interrupt  prescription,  or  take  the  cose  out  of  it,  when  it  has     ^ 
been  completed Conway  vs.  WiUiamt^  AdminiHrator^  568 

13.  The  acknowledgment,  in  order  to  interrupt  prescription,  must  be 
specific.    An  acknowledgment  of  the  debt *ib. 

PRINCIPAL  AND  AGENT. 

1.  The  party  sought  to  be  charged,  may  show  that  he  acted  as  agent,  in 
drawing  the  bill  of  exchange  sued  on,  and  in  this  respect  is  to  be  considered 
in  the  same  light  as  showing  a  want  of  consideration,  and  in  either  case  he 

is  not  liable Wolfeet  al.  yb.  Jeweii^  383 

2.  A  person  may  draw  as  agent  upon  his  principal,  for  a  debt  not 
personal  to  himself,  but  due  by  the  principal  to  the  payees  of  the  bill, 
without  expressing  the  agency  on  the  face  of  the  bill ib, 

3.  Where  the  principal  instructs  his  agent  and  attorney  at  law,  entrusted 
with  the  enforcement  of  an  execution  against  certain  property,  to  let 
the  sale  take  place  without  any  interference  on  his  (principal's)  part,  and 
the  attorney  bids  it  in  on  his  own  account  for  a  sum  less  than  the  debt, 
he  is  not  liable  for  any  loss  sustained  by  the  principal,  or  for  a  violation 

of  his  trust Rdf^Syndic^  &e.  vs.  /oef,  509 

PRINCIPAL  AND  SURETY. 

1.  Sureties  in  jo/ido,  in  a  bond  griyen  to  release  property  of  the  debtor, 
attached  at  the  suit  of  his  creditors,  are  bound  to  pay  such  judgment  as  may 
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be  randered  in  &vor  of  the  plaintiA  in  Atta4:limeDL  It  is  no  dofineo  to  tn 
a&ion  in  the  bond  e^net  the  snreties,  thet  they  pointed  out  prapeily  in 
which  the  common  debtor  htd  anmterest^  end  that  the  pltintiffii  ne^ected 
to  seize  it  in  latiirfkction  of  their  judgment 

HiU  k  ^OuruugU  TM.  Merk  et  ml  lOS 


2.  The  ^tten  neknowledgment  of  the  prindptl  obligor«in  an 
that  the  mdr^fwe  pvty  hae  complied  with  hie  oontimct,  is  binding  en  the 
ity ^ RejftuM  TMn  Zaeharui'M  Syeeetnmu  187 


3.  Where  tho  prineipal  and  his  sureties  are  jointly  and  severally  bovnd, 
either  of  them  may  be  sued  slone BmUeip  vs.  wfnims'  JEjesitfsr.  2I€ 

4.  If  the  party  bound  himself,  his  heirs  and  executors,  the  latter  may  be 
sued  OB  the  bond  alone • ^ ^  tfr. 

fi.  Obligati<ms  arising  from  a  sheriff's  bond  as  relates  to  the  sureties,  are 
obligations  ex  eoniraetu  and  not  ex  deUdo^  OTon  when  the  bond  is  giren  to 
cover  damsges  resulting  f^m  torts,  or  omissions  of  duty  of  the  principal 
therein*  .*••• •••••• ■ • •• ..•..•...••.,••••  ib» 

6.  The  surety  in  a  mortgage  for  specified  sums,  consisting  of  a  prineipal 
debt,  and  the  interest  accruing  on  it,  is  not  liable  for  a  private  account  owing 
the  same  person  by  the  principal  debtor. Cox 'n.  Rett  etoL  232 

7.  Where  certain  property  is  conveyed  to  a  surety  bj  a  principal  debtor 
to  indemnify  him  against  loss  resulting  from  his  suretyship,  its  value  at  the 
time  of  conveyance  must  be  taken  into  consideration^  when  it  is  offered  in 
compensation  and  reconvention  igainst  the  sums  the  surety  has  actually 
had  to  pay  for  his  principal Mcntgomay  "tn.  Rumdi^  330 

8.  Where  the  surety  is  sued  on  a  bond  given  for  an  illicit  or  illegal  oonsi- 
denttmn  before  a  competent  tribunal  and  makes  all  the  defence  in  his  power 
to  avoid  the  obligation,  and  fails,  and  afterwards  to  avert  seixure  or  anest, 
releases  errors  and  pays  the  judgment  obtained  against  him,  his  prineipal 
win  be  bound  fo  rnttbuise  him t^. 

9.  Where  a  person,  not  a  party  to  a  bill  or  note,  endorses  his  name  on  the 
back  of  it,  he  is  presumed  to  haye  done  so  as  surety,  and  not  as  endorser. 

SmUh  vs.  Chrtoti.  374 

10.  The  surety  may  avail  hinywlf  of  all  the  pleas  to  which  the  principal 
is  entittsdt  except  sush  as  are  personal  to  the  latter,  as  non-age,  coverture 
Md  tkolike*    He  may  plead  the  want  of  consideration  or  an  illegal  one»  as 

a  gaming  consideration LecJKevs.  SeoU  ei  oL  412 

PRIVILEGE. 

1.  The  vendor  of  a  vessel,  or  other  Immovable  not  paid  fbr,  is  entitled  to 
a  privilege  on  its  proceeds  when  sold  by  a  forced  sale,  in  a  suit  against  the 
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vendor  /or  the  priee^  even  when  he  hae  taken  a  note  and  allowed  a  credit ; 
but  hia  privilege  is  of  inferior  rank  to  that  of  a  creditor  who  has  ftirnished 
supplies  to  the  vessel Tarry  vs.  Terry  etai.  68 

PURCHASER. 

1.  A  purchaser  of  stocks  at  auction,  when  there  is  no  deception,  takes 
them  subject  to  all  the  requirements  of  the  charter  of  the  institution  from 
which  they  emanate Gonfon  vs.  Parker  56 

2.  Where  a  purchaser  is  sued  to  compel  a  compliance  with  the  conditions 
of  the  sale,  and  avers  he  is  not  bound  by  it,  evidence  is  admissible  to  show    . 
that  he  offered  his  note  at  long  date  in  compliance,  and  as  a  recognition  of 
his  bid ib, 

3.  A  purchaser  of  a  judgment  against  himself  at  a  sacrifice,  or  for  a  sum 
bdow  its  nominal  amount  by  misrepresenting  it  as  of  no  value  to  the  ap- 
praisers, even  when  such  purchase  is  made  through  the  invention  of  an  agent, 
will  not  be  suffered  to  derive  any  advantage  from  it Eattin  vs.  Du^ai^  i8S 

4.  So,  a  purchaser  should  not  profit  by  his  own  wrong,  or  derive  any  ad- 
vantage from  a  sacrifice  which  he  sought  to  inflict  on  his  adversary...., tA. 

RECONVENTION. 

1.  Where  the  debt  claimed  by  the  plaintiff,  and  the  damages  sought  for 
in  the  answer  of  the  defendant,  arise  fit>m  one  and  the  same  transaction, 
the  latter  claim  is  a  fair  and  legal  demand,  which  may  be  pleaded  in 

reconvention i,..Wileoxon  vb,  BttfartTt Heir9y  183 

/ 

9.  So,  where  the  demands  are  dififerent,  but  have  the  same  origin,  and 
are  intimately  connected,  being  the  consequence  of  the  same  transaction,  the 
defendant  may  reconvene  the  plaintiff  for  damages  in  his  answer  in  the 
same  suit ib* 

RECORDS. 

1.  The  same  exactness  is  not  to  be  expected,  and  will  not  be  required  in 
the  execution  and  preservation  of  the  records  of  maniagee,  births  and 
deaths  in  a  new  colony,  as  is  observed  and  required  in  the^mother  country. 

dafpitret  aL  vs.  Bankt^    60 

^  The  destruction  by  fire  of  the  places  of  deposit  of  records  and  docu- 
ments, dispenses  with  the  production  of  the  originals,  which  may  be  fairly 
supposed  to  have  been  destroyed %&. 

REDHIBITION. 

I.  In  a  redhibitory  aetion  where  the  evidence  fUed  to  wtitfy  the  jury 
that  the  diaeai*  of  which  the  ilave  died,  made  its  appearance  within  three 

81 
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dmyi  after  the  sale,  the  plaintiff  eanoot  avail  himMlf  of  tlie  legal  praeuipp- 
tion  in  each  caaet Banks  tb.  Bdts,    4S 

2.  When  the  pretumption  of  a  redhibitory  diwase  ceases,  the  buyer  may 
still  proFe  the  fact  that  the  disease  existed  at  the  time,  or  within  three  days 
after  the  sale ib. 

SALE. 

1.  The  asseenDent  is  the  aathority  on  which  the  sheriff  or  collector 
proceeds  to  demand  and  sell  property  for  taxes;  it  is  analogous  to  an 
execution  isiuing  on  a  judgment  To  support  a  sheriff's  deed,  the  party 
relying  on  it  must  show  a  judgment  and  execution.  So,  a  deed  for  land, 
purchased  at  a  sale  for  taxes,  unaccompanied  by  evidence  of  assessment,  is 
insufficient  to  show  a  valid  alienation,  and  that  the  former  owner  is  divested 
of  title ...iieeDet  vs.  Tbisfes,  t76 

5.  Where  the  vendor  assumes  to  sell  without  title,  or  a  disclosure  of  the 
defects  of  his  title,  the  vendee,  though  holding  under  a  sale  a  non  domma, 
may  invoke  the  prescription  of  ten  years ib, 

3.  Errors  of  law  do  not  form  a  good  foundation  for  acquiring  property...  t6. 

4.  The  deed  of  a  tax  collector,  though  it  proves  rem  iputrnj  i.  e.  that  he 
sold,  yet  it  fumishef  no  evidence  of  his  authority  to  sell  without  proof  of  an 
assessment,  and  is*  therefore,  defective  in  form •.....•..••••  tfr. 

6.  The  sale  and  purchase  by  the  surviving  widow  of  the  community 
and  separate  property  of  the  deceased  husband,  is  illegal  and  null,  when 
there  was  no  under  tutor  present  at  the  family  meeting,  which  advised 
the  sale Stqffbrd  et  we.  vu.  FiUamei^L  319 

6.  The  sale  of  a  tract  of  land  by  an  act  under  private  signature,  which 
does  not  even  appear  to  be  recorded,  will  bo  good  between  the  parties, 
when  it  is  shown  that  the  vendee  has  been  in  possession  under  this  title  for 
nearly  twenty  years.  Between  the  parties  and  their  heirs,  such  an  act 
forms  full  proof. Welit*  Heirt  m.  Lameffu^  410 

7«  Where  the  purchaser,  subsequently  to  the  sale,  executes  a  private 
instrument  or  memorandum,  in  which  he  declares,  '^he  has  this  day 
rented  from  J.  E.  (his  vendor)  his  plantation,  whereon  I  now  live,  together 
with  the  negroes,  &c,  and  I  engage  to  pay  the  taxes,  &c.,  and  a  certain 
sum,  dear  and  free  of  all  expense,  &c.,  and  that  J.  E.  have  a  privilege  on 
all  the  crops :''  Held^  that  this  was  only  a  harmless  simulation,  which  did 
not  rescind  the  sale BUtell  ei  ux,  ys.  Enoin'M  Bein,  524 

8.  So,  where  a  purchaser  or  creditor  is  evicted  by  a  prior  mortgage, 
which  existed  on  the  premises  when  he  bought,  and  the  eviction  was 
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PAS  I 


had  before  the  ezpiraiion  of  the  tenn  of  payment,  the  oeller  will  be  liable  in 
warranty,  as  the  rendee  is  not  in  delay  as  regards  payment t6. 

SEQUESTRATION. 

1.  A  sequeitration  of  the  fande  of  the  defendant,  in  the  marahal's  hands 
does  not  have  the  eflbct  of  an  attachment,  to  bring  the  party  into  court  by  his 
property.  If  the  defendant  is  absent  in  such  case,  and  there  is  no  corator 
ad  liiem  or  ad  hoe  appointed  to  represent  him,  but  only  senrice  of  citation 
on  the  attorney  appointed  to  defend  the  suit,  it  will  be  dismissed  as  to  him. 

Terry  vs.  Terty  et  aL    68 

SLAVES. 

1.  Where  the  owner  of  slaves,  permits  them  to  tow  Tessels  or  work  for 
themselves,  and  at  times  forbids  them,  if  one  is  accidentally  lost,  whilst 
engaged  in  such  employment,  the  person  so  employing  them  will  not  be 
liable  to  the  owner  for  the  value  of  the  slave  so  lost.....jRi£e  vs.  Cadt  et  aL  288 

2.  So,  where  slaves  came  on  board  a  steamboat  while  she  was  wooding, 
and  one  of  them  was  accidentally  killed  by  the  fly-wheel,  and  it  is  not 
shown  they  were  actually  employed,  the  owners  of  the  boat  will  not  be 
liable  for  the  slave  thus  lost... ^ i6. 

SUIT. 

h  There  are  three  parties  to  a  suit,  which  are  necessary  at  its  inception 
and  progress  to  final  judgment,  ▼!£ :  jttdex,  actor  et  reut. 

%,  Even  when  there  are  more  plaintifls  than  one,  the  others  not  having 
authority  to  represent  this  one,  if  he  dies  during  the  progress  of  the 
cause,  no  valid  judgment  can  be  pronounced  until  his  heirs  and  representa- 
tives be  made  a  party  to  represent  him... ib, 

3.  In  suits  for  a  cause  of  action  relative  to  the  wife^s  separate  interests, 
both  husband  and  wife  must  be  made  parties..  7Fel2f  et  ttx.  vs.  Seoti*t  Executor ^  399 

SURETY. — SEE    PRINCIPAL   AND   SURETY. 

TITLE. 

1.  The  principle  that,  when  the  titles  of  the  parties  respectively  are  of 
equal  dignity,  the  possessor  will  be  maintained  in  accordance  with  the 
maxim  potior  e$i  conditio  pottideniis^  is  confined  to  cases  where  both  titles 
cover  the  locui  tn  9110 Wall  vs.  SpurMky  339 

TUTOR. 

1.  To  effect  the  removal  from  office  of  a  tutor,  or  under  tutor,  for  the 
causes  authorized  by  law,  suit  must  be  instituted  for  that  purpose  by  a 
curator  ad  hoe^  appointed  by  tfie  judge  of  probates.... Bfr^«  Heirs  viT.  Black,    82 
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PABB. 

2.  The  tutor  ii  entilad  to  ten  per  cent,  commiation  on  the  aoioiiiit  of  the 
rerenaei  of  hb  pnpil,  vimng  from  fiye  per  cent,  interest  on  the  popil^ 
fundi  in  his  hands,  and  from  the  hire  of  his  slaves  and  other  souzoes  of 
revenue.  The  commission  must  be  calculated  on  the  amount  of  the 
revenue,  and  the  interest  of  five  per  cent,  is  to  be  calculated  on  the 
remaininf  mua,  after  deducting  the  commission  and  expenses  of  education. 

TumMl^  TWor,  &c.  vs.  Tawkt'  Eieeulor^  264 

3.  The  nuUitj  resulting  from  the  want  of  an  account  rendered  previous 
to  the  release  or  extra-jndicial  settlement  between  the  tutor  and  minor, 
is  relative,  and  must  have  its  effect  until  annulled  by  direct  action ;  at  least 

so  ftr  as  third  persons  are  concerned CoUint  vs.  CoUmt*  AdminiMtrator^  284 

4.  The  zninor  is  restricted  in  his  direct  action  of  nullity  against  his 
tutor,  to  set  aside  a  settlement  and  for  restitution,  to  four  years  after  his 
arrival  at  the  age  of  majority ib. 

6.  Where  a  family  meeting  consent  to  mortgage  the  property  of  minors, 
to  obtain  a  loan  to  enable  the  tutor  to  discharge  a  judgment  against  them, 
and  the  loan  not  being  procured,  the  tutor  pays  the  amount  of  the 
judgment  with  other  "funds  of  the  minors  in  his  hands,  it  will  be  valid. 

Delahoutti^e'*M  Heirs  vs.  Bienvem^  272 

6.  The  tutor  has  a  right  to  dispose  of  the  funds  in  his  hands  oo  his 
responsibility ;  and  where  he  pays  a  judgment  obtained  against  his 
pupils,  the  judgment  cannot  be  rescinded,  and  the  amount  recovered  back 
f^m  the  owner  who  received  payment.  If  the  tutor 'paid  without  authority, 
the  minors  most  look  to  him,  as  in  case  of  mal-administration  of  theb 
esute ib. 

7.  The  wife  is  deprived  of  her  tutorship  ipto  /ode,  if  die  marries  again 
without  having  provoked  a  family  meeting.  This  is  an  affirmative  preg- 
nant with  the  negative,  that  her  marriage,  after  provoking  a  family 
meeting,  does  not  deprive  her  of  her  tutorship,  even  if  the  proceedings 
are  not  homologated RaehalU  oL  vs.  RaehoTt  Heirt^  454 

8.  Where  the  tutrix  has  caused  an  inventory  to  be  made  of  her  deceased 
husband's  estate,  it  is  unnecessary  to  renew  the  inventory  on  the  death  of  a 
child,  as  the  evidence  of  the  extent  of  his  property  is  already  of  record. 

RachtU  vs.  Raehal  etal,  4160 

•.  The  wife  will  be  maintained  in  her  tutorship,  when  she  has  been 
retained  in  it  by  advice  of  a  family  meeting,  on  asecond  marriage ib. 

to.  Where  the  insolvency  of  the  husband,  who  is  co-tutor  with  his  wife, 
is  made  the  ground  of  suspension  of  the  fbnctions  of  the  latter  as  natural 
iutrix,  it  must  be  sought  for  in  a  direct  action ib. 
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11.  When  the  fttfher  and  mother  are  dead,  the  grandfather  ie  entitled  of 
right  and  by  law,  to  the  tntonhip  of  the  minor  children.  No  eappoeed 
ayernon  of  the  minon  towards  him  can  deprive  him  of  it,  that  it  may  be 
given  to  abrother  of  the  deceased Wood  vs.  Brown,  640 

IS.  There  is  no  obligation  on  the  party  to  cause  an  inventory  to  be  made 
of  the  property  of  the  minors,  unHl  he  is  appointed  and  qualified  as  tutor,  ib* 

13.  Where  there  is  no  tutor  appointed  by  will,  the  judge  of  probates  is 
bound  to  give  it  to  the  nearest  ascendant  relation  of  th^  minor,  and  no 
family  meetingis  required «...  ib. 

USUFRUCT. 

I.  The  father  and  mother  have,  during  marriage,  the  enjoyment  of  the 
estate  of  their  children  until  majority  or  emancipation;  and  the  usnfiruct 
which  the  father  has  on  the  ostites  of  his  children,  is  only  dt$nng  marriage,, 
and  is  a  legal  nsnfiruot Homty,  under  TWor,  See.  vs.  Parkison  eioL    lit 

*2.  According  to  the  laws  of  Spain,  the  father  is  entitled,  during  minority, 
to  the  usufruct  of  the  adventitious  property  of  hi*  children,  and  is  bound  to 
account  for  the  rents  and  revenues.  He  can  never  be  the  tutor  of  his  own 
child,  as  it  is  only  on  his  death  tutorship  begins.  He  may  by  testament 
appoint  a  tutor,  even  to  the  exclusion  of  the  mother t6. 

3.  According  to  the  Louisiana  Code,  the  surviving  husband  cannot  be  a 
usufructuary  of  the  estate  of  his  children.  Tutorship  oommences  on  the 
dissolution  of  the  marriage,  by  the  death  of  either  party,  and  the  survivor  is 
entitled  to  the  tutorship,  as  natural  tutor.  The  obligations  of  tutor,  in 
relation  to  the  property  of  the  children,  are  prescribed  bylaw t6. 

4.  Where  a  testator  bequeathed  the  usufruct  of  all  his  property  to  his 
brother  and  wife,  **  during  their  itoef,"  and  after  both  their  deaths,  •^the 
property  to  return  to  those  that  may  be  legally  entitled  to  the  same :"  HeULt 
that  no  part  of  the  usufruct  ceases,  until  the  death  of  both  the  usufructua- 
ries  .• Areeiuaux  V8«  Bernard^  946 

VERDICT  OP  THE  JURY. 

1.  Where  the  error  is  in  the  amount  of  the  sum  found  by  the  verdict,  and 
depends  on  calculation,  the  Supreme  Court  will  correct  it  without  setting 
the  verdict  aside. 

Hante  k  Hepp  vs.  ^ew-Orleani  Marine  and  Fire  Inturanee  Co.      1 

5.  Where  the  matter  in  contest  is  left  doubtful  by  the  evidence,  and  the 
question  is  one  offset,  the  verdict  of  the  jury  will  not  be  disturbed. 

Banke  vs.  BotU^    42 
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3.  The  jury  are  made  the  judges  of  Uie  law  and  facte  of  the  eaee  when 
it  ic  ■abmitted  fbt  their  verdiet.  They  maj,  indeed,  aot  on  a  qeetion  of 
fact,  and  by  a  epecial  verdiot  eubmit  thai  of  the  law  to  the  conit ;  bat  they 
are  at  Ubef  ty  in  all  caaee  to  act  on  both  qneetiomi. 

Boitwick  Ts.  Oasqud  ei  al.    90 

4.  Where  the  aom  fbnnd  by  the  jury  ia  erroneoot,  and  the  error  ia  rather 
one  of  law  than  of  fact,  which  the  record  enables  the  court  to  oorrect,  the 
case  will  not  be  remanded,  but  final  judgment  rendered. 

Segond  Y8.  TTunnat^  2d5 

fi.  The  court  will  correct  an  error  in  the  finding  of  the  jury,  as  to  the 
amount  or  sum  found,  when  it  oan  do  fo,  and  not  remand  the  case. 

Tippet  Ts.  JelU  359 

6.  Where  the  testimony  is  contradielory,  on  mere  questions  of  fact,  the 
Terdiet  of  the  jury,  when  it  is  not  apparently  erroneous,  will  not  be 
disturbed Manjf  ▼«.  Pornd^,  591 

WARRANTY. 

1.  The  obligations  of  the  warrantor  depend  on  the  law  in  force  at  the 
time  of  the  sale.  According  to  the  proTisions  of  the  Ctrt7  Code  354,  art.  57, 
the  seller  is  bound,  on  the  eviction  of  his  vendee,  to  pay  the  augmented  value 
of  the  property  above  the  price  of  the  sale. 

FUteher'i  Hein^  vs.  CaoaUer  el  oi.  1 16 

2.  The  orig^al  price,  added  to  the  rents  and  profiti,  does  not  necessarily 
constitute  the  measure  by  which  the  liability  of  the  warrantor  is  to  be  tested,  ib, 

3.  The  warrantor  is  not  to  be  called  on  to  reimburse,  until  the  judgment 
of  eviction  has  had  its  effect t6. 

WALL. 

1.  Where  there  is  a  defect  in  the  wall  in  a  house,  which  is  not  declared, 
and  not  apparent,  the  vendee  tp^iU  bo  entitled  to  a  diminution  of  price  pro- 
portionate  to  the  injury  sustained,  if  soon  after  the  sale  the  wall  falls  in  ruins. 

De  Amuu  vs.  Oray  et  al,  575 

2.  The  vendors  cannot  invoke  prescription  against  an  action  which  de- 
mands of  them  a  diminution  in  price  on  account  of  the  defectiveness  of  the 
wall,  when  the  vice  was  known  to  them,  but  which  they  failed  to  disclose  to 

the  vendee •••..t(r. 

3.  The  correct  standard  by  which  to  ascertain  the  diminution  of  price  is 
the  costs  of  repair ib. 


PRINCIPAL   MATTERS.  647 

PAOK. 

WILL. 

1.  Where  a  will  is  in  the  mystic  fonn  and  it  does  not  state  in  the  super- 
scription on  the  envelope,  that  the  paper  containing  Ihe  will  was  either 
closed,  sealed  or  presented  by  the  testatrix  to  the  notary,  it  will  be  con- 
sidered as  defectiTe  and  null,  as  not  possessing  the  formalities  required  by 
law X Stafford  tt  ux,  vs.  FtUainetaL  319 

2.  All  the  formalities  required  by  law  in  making  wills  must  be  complied 
with,  on  pain  of  nullify « .....i6. 

3.  Where  a  will  has  been  proved  in  the  Court  of  Probates  but  not  ordered 

to  be  executed,  it  will  not  have  any  e£kct Stewart^ t  Curator  vs.  Row^  530 

4.  A  testament  is  without  effect  until  it  has  been  fully  proved,  and  its 
execution  ordered ib. 

5.  If  the  testator  has  failed  to  name  an  executor,  the  judge  must,  ex  qfido^ 
appoint  a  dative  testamentary  executor,  and  the  will  ordered  to  be  executed,  ib. 

WITNESS. 

1.  According  to  the  divorce  law  of  1827,  ascendants  of  one  of  the  spouses 
are  competent  witnesses  to  prove  cruel  and  unjustifiable  treatment  on  the 
part  of  either  spouse,  towards  the  other,  in  an  action  for  separation  from 
bed  and  board ;  but  their  competency  does  not  extend  to  proof  of  the  pro- 
perty, which  the  wife  may  claim  as  her  own Taylor  vs.  Phe^ps^  114 

2.  A  witness  on  oath  will  not  be  permitted  to  contradict  his  written 
acknowledgments  and  admiraions,  even  when  not  sworn  to. 
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3.  A  witness  who  is  a  judicial  and  general  mortgage  creditor  of  the 
plaintiff^,  by  recording  a  judgment  against  him,  and  which  would  attach  to 
the  land  sued  for,  in  case  of  recovery,  and  form  the  means  of  satisfying  his 
claim,  is,  nevertheless,  noiineompeterU  to  testify,  on  the  part  of  the  plaintiff^, 

on  the  score  of  interest Rut$eU  vs.  Sprigg^  421 
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